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INTRODUCTION

THIS“TOOLS FOR CHANGE”MANUAL is an easy-
to-use resource of international human rights
tools for advocates working on women'’s housing,
land, and property rights in the context of HIV. It
brings together the relevant international human
rights documents and highlights core concepts,
rights, and means of enforcement, providing
examples of successful advocacy from around
the world. Moreover, it draws on the voices of
women, gathered through a series of focus-group
discussions in different countries, to explain these

rights and their uses in practical terms.

This manual was originally conceived during a
strategic meeting on property and inheritance
rights as they relate to HIV, held during the 2009
United Nations Commission on the Status of
Women, where organizations gathered from

around the world.! It emerged from the realiza-

Who Should Use this Manual?

tion that through hard work, advocates have
managed to get a number of UN instruments to
include protection for women’s housing, land,
and property rights, and member states have
pledged to abide by them. However, many ad-
vocates at the national level do not even know
of these international instruments, even though
they might be helpful in their work, particularly
as governments may not be meeting their inter-

national human rights obligations.

Advocates need a better understanding of interna-
tional human rights and government obligations in
order to ensure government accountability and ad-
vance women’s housing, land, and property rights.
This manual seeks to empower advocates working
in the context of HIV by making the relevant United
Nations standards and interpretations clear and

accessible—to make them“Tools for Change!”2

The manual is intended for use by advocates seeking to claim housing, land, and property rights for

women, especially in the context of HIV. This includes women facing denial of housing, land, and

property themselves, as well as advocates and service providers working on HIV, legal practitioners

advocating for the rights of their clients, and judges, magistrates and traditional leaders concerned

with ensuring justice. For some, the information in this manual may be a useful review and refer-

ence; for others, it may be a first-time introduction to various human rights concepts. In all cases,

we hope the manual will provide you with insight and new ways of thinking about women'’s rights

within the context of HIV, as well as about concrete ideas for their application.



METHODOLOGY FOR THE COLLEC-
TION OF WOMEN'S TESTIMONIES

THE HUAIROU COMMISSION WORKED WITH its
members in Peru, Philippines and South Africa to
host a number of conversations with women in
local communities, to gather their perspectives on
human rights, what they mean to them, and how
they can be used to claim women’s rights. They
were asked questions like “What do human rights
mean to you?” and “How can women'’s rights be
protected?” Women from different backgrounds
participated in these discussions. The women who
were interviewed are married, divorced, widowed,
or single; some women are old, and some are
young. Some live in rural areas, others in urban
centers. Many are mothers. Many are living with
HIV. But all are members of grassroots women
organizations: In Peru, members of Mujeres Unidas
Para una Comunidad Mejor (“Women Together for
a Better Community”), who are supported by the
non-governmental organization (NGO) Estrategia,
are based in Lima. Mujeres Unidas and Estrategia
work together to ensure women are at the center
of gaining secure land and housing titles. In the
Philippines, the interviewed women are all mem-
bers of the Grassroots Women Empowerment
Centre (GWEC). They are working to ensure that
women and their communities are not forcibly
evicted, and when they are relocated, that they
are given proper resettlement according to hu-
man rights standards and interpretations. Lastly,
Rural Women’s Movement (RWM) members, living
throughout the province of KwaZulu-Natal, South
Africa, work together for the empowerment of
women and to combat violations of their rights,

especially within the context of HIV.

These women organized their own focus-group
discussions concentrating on a series of ques-
tions related to human rights, housing, land, and

property rights within the context of HIV. Some

TOOLS FOR CHANGE

women had previously been exposed to human
rights concepts, while others had not. Itis clear that
they understand the linkages between women'’s
rights and HIV, and how human rights principles
support and uphold women’s equality. While the
women interviewed live in different communities
and countries, there is remarkable similarity in the
struggles they experience, and in how they under-

stand and define their rights.

When women in these communities were asked
what human rights are and what they mean to
them, they discussed the right to live peacefully,
to be independent and free, and to have their
dignity and equality respected. All of these ideas
are fundamental to what we mean when we
talk about human rights. This manual has many
quotes from these women. Through these quotes
and testimonies, women share their deep under-
standing of what human rights mean to them,
and we hope that their voices make the concepts

of human rights real.

The manual also draws on the work of local
advocates and grassroots women to showcase
practical strategies for applying human rights.
For instance, it includes the practices of other
Huairou Commission members, mostly linked to-
gether through ajoint partnership initiative of the
Huairou Commission and the Centre on Housing
Rights and Evictions (COHRE), the Women'’s Land
Link Africa (WLLA). The WLLA serves as platform
for community-based organizations and their
partners to come together to work for women'’s
land and housing rights in Africa.> Additionally,
it includes contributions by Women and Law in
Southern Africa (WLSA)-Malawi, and Federation
of Women Lawyers (FIDA)-Kenya, which coordi-
nate Women'’s Inheritance Now (WIN), a network
of legal practitioners and human rights activists
aiming to advance women’s housing, land, prop-

erty and inheritance rights in the context of HIV



in Eastern and Southern Africa through the shar-
ing of information, experiences and strategies.*
The Kenya Legal and Ethical Issues network on
HIV and AIDS (KELIN) and others also provided
insights into their work, highlighting important
strategies that work to address inheritance and
HIV and AIDS.

The manual additionally benefited from feedback
received from advocates attending both the Com-
mission on the Status of Women and the Interna-

tional AIDS Conference in 2010.

OVERVIEW OF THE MANUAL

Chapter One, “Context: The Interconnection be-
tween Property, Violence, and HIV,” focuses on
what human rights are and their importance to
women, particularly within the context of HIV.
This section outlines the various violations of
women'’s rights that occur within the context of
HIV, most notably related to housing, land, and
property. This chapter also discusses the connec-
tions between two health pandemics plaguing
countries around the world: the HIV pandemic,

and the pandemic of violence against women.

Chapter Two, “The Rights at Stake,” addresses
some core rights and their meanings, with atten-
tion towards women'’s right to equality and non-
discrimination; equality in marriage; the right to
adequate housing; women’s equal rights to land
and property; and the right to the highest attain-
able standard of health.

Chapter Three, “Enforcement: Making Rights Real
for Women,” examines strategies used by advo-
cates to protect women’s rights. This includes
challenging discriminatory or punitive laws, law
reform to protect women’s rights, enforcement
of protective laws, transforming customs and

traditions that discriminate against women’s hu-

man rights education and strengthening positive
aspects of culture, and women'’s participation in

national strategies and policies.

Chapter Four,”"How to Use Human Rights,"provides
specific recommendations on how to incorporate
international human rights tools into advocacy at

the national and international level.

Finally, the Annex of this manual contains the full
text, or relevant excerpts, of international human
rights standards and interpretations in the area of

women’s housing, land, and property rights.

We hope that these materials will provide advo-
cates with “Tools for Change”to finally realize and
uphold women’s basic human rights, as related to
housing, property, and land. Only when we do so

will we finally turn the tide against HIV.

INTRODUCTION
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CHAPTER 1

CONTEXT: THE INTERCONNECTION BETWEEN
PROPERTY, VIOLENCE AND HIV

A. HIV AND WOMEN'S INEQUALITY

HIV IS HAVING A DEVASTATING impact on the
lives of millions of people around the world.
While not exclusively a woman’s issue, the
gender dimension of HIV cannot be ignored.
According to UNAIDS, globally, more than 50%
of people living with HIV are women, rising to
60% in sub-Saharan Africa.®In many countries,
girls and young women are more vulnerable to
HIV infection than boys and young men.¢ In sub-
Saharan Africa, for example, nearly three out of
four (74%) young people aged 15-24 years living

with HIV are female.”

A combination of factors heightens women'’s vul-
nerability to HIV. While simple physiology makes
women more likely to become infected if exposed
to the virus, social and cultural factors exacer-
bate that vulnerability. Gender inequality and
the disempowerment of women and girls have
contributed significantly to the rampant spread
of HIV. Women in certain communities — such as
women living in poverty, sex workers, women in
minority groups, and refugee and internally dis-
placed women - are particularly vulnerable to the

impact of HIV.

Marital status rarely protects women, and may
even serve to expose women more to HIV, espe-
cially in the case of early marriage. Data suggests

that for young women in particular, marriage is

actually associated with increased risk of HIV
infection. In one study of sexually active married
and unmarried young women and girls in sub-
Saharan Africa, researchers observed, “married
adolescent girls and young women have higher
rates of HIV prevalence than their sexually active
unmarried counterparts. More than four-fifths
of new HIV infections in women happen in mar-
riage or long-term relationships with primary
partners. In sub-Saharan Africa, an estimated 60
to 80% of HIV-positive women were infected by
their husbands. In Mexico, as another example,
more than 30% of women diagnosed with HIV
learn of their status after their husbands are
diagnosed.? Given commonly expressed views
about the dangers of premarital sex and deeply
held beliefs about the relative safety of mar-
riage, these findings may initially seem counter-
intuitive. Yet the most plausible explanations for
these differences are fairly straightforward, even
obvious.” A woman'’s unequal status affects all
aspects of her life, including the possibility of
getting HIV. In India, a 2006 study of women liv-
ing with HIV found it likely that nearly 80% of the
women widowed by AIDS had been infected by

their husbands.™

Women living with HIV also often face more
stigma than men living with HIV. They are also
frequently blamed for bringing HIV into the

household. Often, these women are evicted



from their homes and experience other viola-
tions of their human rights, worsening an
already difficult situation. A study in India, for
example, showed that in 6.4% of cases where
women revealed a positive status, their spouses
and family members responded by renouncing
them, compared with 1.3% of men who had the
same experience. In the aftermath of their HIV
disclosure, 12.3% of females, compared with
6.9% of males, were abandoned, segregated,
and verbally and/or physically abused. Five and
a half percent of females, compared with 1.9% of

males, were forced to leave their homes.

Women who are dependent upon men for sur-
vival face increased risk of infection. Married
women may fear abandonment by husbands, or
they may fear the consequences of leaving abu-
sive and unfaithful partners. Single or widowed
women, with no other means of income, are of-
ten forced to engage in sexual relations with men
who promise food or funds for necessities, such
as children’s school fees.'? For women trapped in
these situations, they may have little to no control

over their sexuality or sexual health.

Too often the unique needs and vulnerabilities of
women and girls are overlooked by HIV-preven-
tion programs that pay inadequate attention to
questions of unequal power. Universal behavior-
al-change messages - such as “be faithful to your
partner” or “use a condom every time you have
sex” — minimize the question of who controls the
decision to remain monogamous or use a con-
dom. Too often, women — particularly those who
remain faithful to their partners but are neverthe-
less vulnerable to HIV - find little value in what
prevention programs promote. Additionally,
because so many standard prevention messages
fail to reach them, many women are unaware of

what puts them at risk of infection.
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B. HIV AND WOMEN'S HOUSING,
LAND, AND PROPERTY RIGHTS

Women perform 66% of the world’s work and
produce 50% of the food, but earn 10% of the
world’s income and own only about 1% of the
property.” Land plays a critical role in the lives of
many people living in poverty. It is an important
economic asset that enables agricultural produc-
tion and may contribute to food security and
social security for women and their families. Yet,
women frequently lack access to and control over
land and other critical assets. Globally, women
own less than 15% of the world’s land,’* and about

1% or 2% of land titles.'*

“In many countries, national laws restrict women'’s
ability to own, inherit, or dispose of property.. ..
Legal and social inequality renders women eco-
nomically dependent on their husbands, leaving
them little choice but to remain in relationships
where they cannot refuse sex or insist on condom
use. Women often sink into poverty upon the
death of their husband, or the dissolution of their
marriage, finding their choices and possibilities
so diminished that they have to trade sex for sur-
vival, or rely on situations of lodging or work that
expose them to sexual abuse or violence. Each of
these factors places women at a heightened risk

of HIV infection."'®

Many women throughout the world depend on
men to access and control housing, land, and oth-
er assets. Limited access to economic resources,
fear of violence, and cultural norms force many
women to yield control over sexual relations to
men. Social norms and a lack of economic em-
powerment make women more vulnerable to HIV
because they are less able to decline sex or ensure

safe sex with their partners."”



In parts of sub-Saharan Africa, not only are women
unable to access and control property, but they
are considered property themselves. Women
are subjected to “wife inheritance,” a customary
practice that forces a widow into relations with
her late husband’s male relatives who “inherit”
her. The practice, combined with a lack of legal
protection for women'’s land and property rights,
fuels HIV rates among women in sub-Saharan Af-
rica, according to the United Nations Commission

on HIV/AIDS and Governance in Africa.'®

Wife inheritance is still practiced in these
areas. A widow who does not want to be
inherited in some areas is forced to leave
her house and property and she loses the
custody of her children. And her children

lose their inheritance rights.

— Rural Women’s Movement Member,

KwaZulu-Natal, South Africa

Not only does gender inequality make women
initially more vulnerable to the disease, but once
a woman is infected, she may face loss of prop-
erty or inheritance, plunging her further into
poverty. The Centre on Housing Rights and Evic-
tions (COHRE) has noted that one of the greatest
problems that women living with HIV face is an

inability to secure property:

Women’s inability to possess and manage
property may result in their impoverishment,
particularly in cultures which have a propensity
to humiliate or shun HIV/AIDS infected women
and girls... In many cases, subsequent to the
HIV/AIDS related deaths of male partners or
disclosure of their HIV/AIDS status, women are

divested of their marital property, inheritance

rights, livelihoods, and at times even their chil-
dren, by relatives who forcibly evict them from

their homes.'”

Similarly, the Joint United Nations Programme on
HIV/AIDS (UNAIDS), the United Nations Population
Fund (UNFPA)andthe United Nations Development
Fund for Women (UN Women) have observed, “The
abuses of human rights that women deal with on
a daily basis can become nearly insurmountable
obstacles when HIV/AIDS is involved. One of the
most serious economic effects of HIV for women

has been the loss of property.®
Addressing the HIV Pandemic for Women:

Meaningful prevention programming for women
requires creating programs that help women gain
control over their economic, social and sexual lives.
Such programming must emphasize the realiza-
tion of women’s housing, land, and property rights
as a non-negotiable first step. Women'’s economic
empowerment is central to achieving social equal-
ity, higher productivity and acceleration of all the

Millennium Development Goals (MDGs).

Currently, women and girls represent 70% of the
1.2 billion people that live on less than one dollar
a day, and women make up 50% of the 33.2 mil-
lion people who have HIV worldwide. Women'’s

economic empowerment is critical.

Studies on the correlation between property rights
and women'’s roles in the household and commu-
nity show that women who have rights over land
and housing, independent from those of their hus-
bands or fathers, are more respected in the com-
munity, avoid situations of violence and are better
able to improve their own lives as well as those of
their children.?’ The International Center on Re-
search on Women (ICRW) has observed: “Research
and interventions strategies are just beginning to

consider the role that women’s property ownership

CONTEXT: THE INTERCONNECTION BETWEEN PROPERTY, VIOLENCE AND HIV




and inheritance rights might play in potentially
breaking the cycle of AIDS and poverty. There is
growing evidence to suggest that where women'’s
property rights are upheld, women acting as heads
and/or primary caregivers of HIV/AIDS affected
households are better able to manage the impact of
AIDS. Additionally, preliminary evidence indicates
that such rights may help prevent further spread
of HIV/AIDS by promoting women'’s economic se-
curity and empowerment, thereby reducing their
vulnerability to domestic violence, unsafe sex, and

other AIDS-related risk factors."?

In other words, not only would realization of
these rights help women living with HIV to cope
more effectively, but realizing women'’s housing,
land, and property rights would enable women
to avoid situations where they are vulnerable
to infection in the first place. Many have sug-
gested that the way to make sex safer for women
is by ensuring that they have access, not only to
condoms, male and female, but to title deeds.?
When women have control over land, communi-

ties as a whole benefit.*

The former United Nations Commission on
Human Rights, in a resolution on “Women’s
Equal Ownership, Access to and Control over
Land and the Equal Rights to Own Property
and to Adequate Housing,” linked “the growing
prevalence of HIV/AIDS in women with laws that
inhibit the full enjoyment of women’s rights to
land ownership and inheritance,” and called for
“positive change and attention to women’s em-
powerment and protection of women'’s housing
and land rights to make women less vulnerable
to HIV/AIDS!*

TOOLS FOR CHANGE

C.HIV AND VIOLENCE AGAINST
WOMEN

HIV, limited economic security, and violence
against women are interlinked. As Human Rights

Watch has noted:

A woman’s limited economic security may
increase the likelihood of her engaging in
high-risk behaviour such as commercial sex
work or transactional sex. Many economically
dependent women stay in high-risk, violent
marriages. Widows also face major obstacles:
many are stripped of their property and left
to struggle to support themselves and their
children while they are at their weakest. These
factors combine with violence, or the threat
of violence, to create an environment within
which women are trapped into having unpro-
tected sex with HIV-positive men and are un-
able to seek information or treatment on HIV
infection and AIDS.?

Violence against women is defined as “violence
that is directed against a woman because she is a
woman or that affects women disproportionately
[including] acts that inflict physical, mental or sex-
ual harm or suffering, threats of such acts, coercion
and other deprivations of liberty?” Unlike other
forms of violence, violence against women is most
often perpetrated by women’s family members or
intimate partners. Within the home or within the
community, violence against women is usually
perpetrated by males who traditionally hold posi-

tions of power over women and girls.

Violence against women is a universal problem
that manifests itself in different forms in every

country and culture. Globally, during their life-



time, “1 in 3 women have been beaten, coerced
into sex, [or] otherwise abused, “10-69% of
women reported being physically assaulted by
an intimate male partner at some point”and “inti-
mate partners commit[ted] 40-70% of homicides
of women!"?® Since 2000, the United Nations Gen-
eral Assembly has approved many resolutions
condemning violence against women.* Various
norms and practices that are biased against wom-
en may make them more susceptible to violence,

and also to concurrent housing rights violations.

Women suffer from violence in our homes -
it is for this reason we need to be educated
on our rights to defend ourselves against

our abusive husbands.

— Mujeres Unidas Member,

Vista Alegre Community, Peru

The United Nations General Assembly, in its
landmark Declaration on the Elimination of
Violence against Women, acknowledged that
“violence against women is a manifestation of
historically unequal power relations between
men and women, which have led to domination
over and discrimination against women by men
and to the prevention of the full advancement of
women.”*° Moreover, “violence against women is
one of the crucial social mechanisms by which
women are forced into a subordinate position

compared with men.”

Violence against women and HIV are closely
intertwined. In 2003, the United Nations Task
Force on Women, Girls and HIV/AIDS in Southern
Africa identified three key factors that contribute
to the greater vulnerability of women and girls

to HIV infection: violence against women within

relationships, exploitative transactional and
intergenerational sex, and the culture of silence

surrounding sexuality.’’

Domestic violence in particular increases wom-
en’s risk of HIV infection. Women abused by their
partners are less able to protect themselves from
HIV infection. They have difficulty insisting on
condom use, refusing sexual advances, and con-
trolling their sexual relationships. Research from
Rwanda, South Africa, and Tanzania indicates that
women who experience domestic violence face
up to three times the risk of HIV infection than
other women.*? They also face increased stigma

and discrimination.

HIV-positive status is also a trigger for violence.
Studies in sub-Saharan Africa and Southeast Asia
reported that between 3.5 and 14.6% of women
who disclosed their positive-status to their
partners faced violent reactions. Disempowered
socially and economically, women are easy scape-
goats for the disease and often blamed for bring-
ing it into the relationship. Abandonment and
loss of economic support is often coupled with
violence, and thus a close connection between

physical and economic abuse.®

Additionally, because of the stigma attached to
HIV infection and the abuse inflicted on so many
women when their male partners or in-laws find
out that they are HIV-positive, many women
conceal their true status or avoid getting tested
altogether. About 71% of women in the devel-
oped world and only 52% of women in the de-
veloping world shared their HIV status with their
partners. Rates of non-disclosure are especially
high among women seeking antenatal care, a
time of particular vulnerability and economic
dependence. In one study in sub-Saharan Africa,

77.8% of HIV-positive pregnant women failed to

CONTEXT: THE INTERCONNECTION BETWEEN PROPERTY, VIOLENCE AND HIV




share their status with their partners, even after
18 months of follow-up. This has severe conse-
quences for adherence to treatment. A clinic in
Zambia, which provides free antiretrovirals for
women who test HIV-positive, reported that more
than 60% of eligible women refuse treatment
because they fear violence and abandonment if

their partners find out their status.>*

As women, we have the right not to be

maltreated by our husbands.

— GWEC Member, Barangay Lambakin,
Philippines

Today, the human rights world recognizes the
need to address both violence against women
and economic disempowermentin HIV programs.
UNAIDS has prioritized these issue in the UNAIDS
Action Framework: Addressing Women, Girls,
Gender Equality and HIV.3*> The Operational Plan

to the Framework states:

Violence against women and girls is one of
the most pervasive manifestations of gender
inequality and is an indicator of the status of
women in a society. Violence against women
is both a cause and a consequence of HIV in-
fection. Therefore, violence needs to be dealt
with as an integral part of multisectoral HIV re-
sponses... [Plrogrammes should also increase
women’s social and economic empowerment

and stop harmful traditional practices.*

TOOLS FOR CHANGE

Access to housing, property, and land has been
shown to help women prevent domestic violence.
Asset control gives women greater bargaining
power within households, which helps protect
against domestic violence, a key risk factor in HIV.
Research in Kerala, India,” for example, found
that 49% of women with no property reported
physical violence compared to only 7% of women
who did own property. Furthermore, women
who own, control or access property are better
positioned to improve their lives and cope when
they experience crises. Land and housing are ex-

tremely empowering for women.
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CHAPTER 2

THE RIGHTS AT STAKE

A. WHAT ARE HUMAN RIGHTS, AND
WHERE ARE THEY FOUND?

HIV is a human rights issue for women. Advanc-
ing human rights and promoting gender equal-
ity are core aspects of effective HIV responses.
Human rights are not abstract concepts, but
rather entitlements that can be demanded and
have the power to change people’s lives. Hu-
man rights are part of written international law
and related standards, defined in Conventions,3®
Treaties** and Declarations* that spell out spe-
cific rights and obligations. They are meant to
form the basis for national and local legislation

and policies that govern.

Informed communities who apply the rights to
their own realities make demands on govern-
ment to ensure these rights are protected and
promoted. As we have seen in the first Chapter,
housing, land and property rights for women,
when they become reality, are empowering
for women as well as their communities. The
(former) United Nations Commission on Human
Rights has reaffirmed that “all human rights are
universal, indivisible, interdependent and inter-
related and that women’s equal ownership, ac-
cess to and control over land and the equal right
to own property and to adequate housing con-

tribute to the full realization of human rights."*

Some key things to know about human rights:

« Human rights are universal. That means they
apply to everyone, everywhere, regardless of
sex, race, religion or any other distinction or
status. Everyone has rights simply because
they are human beings. These rights cannot
be taken away no matter what local laws, poli-

cies, practices, or social attitudes dictate.

« Human rights are indivisible. That means hu-
man rights relate to one another in funda-
mental ways. It is impossible to experience
a violation of only a single human right at a
time. Rather, most situations involve viola-
tions of multiple human rights. Human rights
violations also often cross the boundaries of
“civil and political,” and “economic, social and

|/r

cultural”rights violations.

« Human rights entail specific obligations. These
obligations are discussed further in Chapter
3 of this document, but for now it’s important
to know that rights also have specific legal di-
mensions. Rights should be thought of as “jus-
ticiable,” meaning they can be brought up in
courtand enforced by a court, because they are
“codified,” or made a part of law. But the courts
are not the only way to hold governments ac-

countable to their human rights obligations.



International Human Rights Standards

and Interpretations

Adopted unanimously in 1948 by the United
Nations General Assembly, the Universal Dec-
laration of Human Rights (UDHR) contains
important provisions relating to women and the
right to housing, land and property.** Though
not a legally binding document, the UDHR has
since gained universal acceptance and can now
be cited as a leading standard of human rights
norms. The UDHR notes that “All human beings
are born free and equal in dignity and rights”
The provisions contained in the UDHR relating
to women’s right to housing, land and property
were subsequently codified in the International
Covenant on Civil and Political Rights (ICCPR)*
and the International Covenant on Economic,
Social and Cultural Rights (ICESCR)* as well as
other United Nations treaties. The UDHR and the
two Covenants have inspired more than 80 sub-
sequent international human rights instruments,
which together constitute a comprehensive sys-
tem of legally binding treaties for the promotion

and protection of human rights.

Human rights entitle us to live peacefully,
to have a happy family and meaningful
human relationships. My parents taught
me human rights, to live well with people,
to work for people. This is the basic concept,
the basis of our own human rights. In reality,
my human rights come from my heart, from
my own humanity, and the basis is my desire
and understanding to live well with others.

— GWEC member,
Northville, Bulacan, Philippines

TOOLS FOR CHANGE

One of these is the Convention on the Elimina-
tion of All Forms of Discrimination against
Women (CEDAW), which has been described
as the international bill of rights for women.*
The Convention addresses the various aspects
of discrimination faced by women and provides
measures aimed at ensuring the de facto (in prac-
tice) and de jure (in law) equality of women and
men and the overall protection of women against
discrimination. It obliges States Parties (i.e., those
countries that have ratified, or become a “party”
to a treaty) to embody the principle of equality
of women and men in their national legal frame-
works and “take all appropriate measures, includ-
ing legislation, to modify or abolish existing laws,
regulations, customs and practices which consti-

tute discrimination against women” (Article 2).

CEDAW is afundamental tool in the advancement
of women’s rights to housing, land and property.
It obliges States Parties to grant women legal
capacity in civil matters equal to that of men,
including equal rights to conclude contracts and
to administer property and equal treatment in
all stages of procedure in courts and tribunals
(Article 15). In the context of marriage and family
relations, the Convention requires States Parties
to uphold equal rights and responsibilities for
women and men during marriage and at its dis-
solution and to ensure “the same rights for both
spouses in respect of the ownership, acquisition,
management, administration, enjoyment and
disposition of property, whether free of charge or
for a valuable consideration” (Article 16). CEDAW
also specifies the particular rights of rural women,
including the right to have access to agricultural
credit and loans, the right to equal treatment in
land and agrarian reform, and the right to enjoy

adequate living conditions (Article 14).%



In addition to the main text of treaties setting out
general rights, it is important to look to how these
general rights have been interpreted and applied
to specific situations.”” These are authoritative in-
terpretations that come from a variety of sources,
including treaty monitoring bodies, special proce-
dures (including Special Rapporteurs), outcomes
of international conferences, and case law at the
national and international levels. Reports and rec-
ommendations published by international human
rights bodies provide the basis for the interpretation
of and guidance on the application of international
human rights norms such as non-discrimination,

substantive equality and State obligations.

A number of authoritative interpretations speak
to land and housing rights for women, as well as
equal inheritance and marital property rights. These
include those by international treaty monitoring
bodies. For example, the UN Human Rights Commit-
tee (overseeing the International Covenant on Civil
and Political Rights) has adopted General Comment
No 18 on Article 3 on Non-Discrimination,*® which
includes provisions for women's equal property and
inheritance rights, as well as General Comment No 28
on Article 3, governing Equality of Rights between
Men and Women. Additionally the UN Committee on
Economic, Social and Cultural Rights issued General
Comments No 4°° and 7°" on Adequate Housing and
Forced Evictions, respectively. General Comment
No 12 on the Right to Adequate Food also speaks
to national strategies including guarantees of rights
to land for women as a measure for preventing dis-
crimination in access to food or resources for food.>?
Lastly, the Committee on the Elimination of All Forms
of Discrimination against Women (CEDAW) has ad-
opted General Recommendation No 21 on Equality
in Marriage and Family Relations, which explicitly calls
for women'’s equal rights to inheritance and equal

ownership in property acquired during marriage.”

My understanding of human rights is my
freedom to be independent, my good re-
lationship with my neighbors... to respect
theirrights. Theserights come from me and
not from other people. My understanding
of human rights is that it is my right to do

what | want to do.

— GWEC member,
Northville 5, Bulacan, Philippines

The Special Rapporteur on Adequate Housing,
appointed in 2000, has also prepared background
documents on women’s housing and land rights
that demand equality in rights and practice for
women in regards to land, housing and inheri-
tance.The Special Rapporteur on Violence against
Women, appointed in 1998, has also recognized
the intimate links between housing and land
rights and violence against women. The Rap-
porteur has called upon States to ensure equality
and non-discrimination in land and housing for
women so they may improve their social status

and avoid situations of abuse and exploitation.>

United Nations resolutions,”> whether from the
General Assembly or the Human Rights Council,
are also an important source of international
human rights law, though they are not bind-
ing on States. Like Declarations, resolutions
do not carry the weight of treaties as they are
not formally ratified. Rather, they are voted on
and adopted by United Nations bodies such
as the Human Rights Council and the Commis-
sion on the Status of Women. Resolutions are
persuasive statements by bodies charged with
monitoring human rights compliance and can
provide important interpretive tools when used

in conjunction with binding provisions.
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Every day we encounter poor people who
are being deprived of their basic rights,
because they are not aware of their rights.
And ifyou are not aware of your rights, you

are nothing in this world.

— GWEC Member, Barangay Caysio, Sta

Maria, Bulacan, Philippines

A number of resolutions have passed on wom-
en’s rights to housing (at the former Commission
on Human Rights as well as the United Nations
Commission on the Status of Women). In 2005,
the Commission on Human Rights adopted Hu-
man Rights Resolution 2005/25, on “Women’s
equal ownership, access to and control over
land and the equal rights to own property and to
adequate housing,” following similar resolutions
passed in 2001 and 2003.°° The resolution rec-
ognizes the links between violence, HIV and the
lack of adequate housing, recognizing the link
between the “growing prevalence of HIV/AIDS in
women with laws that inhibit the full enjoyment
of women'’s rights to land ownership and inheri-
tance” and supporting a call for “positive change
and attention to women’s empowerment and
protection of women'’s housing and land rights
to make women less vulnerable to HIV/AIDS!
The resolution invites “Governments to take
further appropriate measures to address the
increasing rate of homelessness or inadequate
housing for women, including its underlying
factors, such as gender inequality, HIV, poverty
and violence.””” The Commission on the Status of
Women adopted Resolution 42/1, urging States
to design and revise laws to ensure that women
are accorded full and equal rights to own land
and other property, including through the

right to inheritance.®® Other resolutions protect

TOOLS FOR CHANGE

women’s rights to health, to education, access to
finances, to security, and to self-determination.
There are a number of very strong resolutions

that support women'’s rights very specifically.

The United Nations Declaration of Commitment
on HIV/AIDS* sets targets for Governments at
the global, regional/ sub-regional and national
level to strengthen or enforce legislation and
other measures to eliminate all forms of discrim-
ination against women, and to ensure the full
enjoyment of all human rights and fundamental
freedoms by people living with HIV and mem-
bers of vulnerable groups. The Declaration seeks
the enforcement of legal protections, including
for inheritance rights.®® Many of these targets
have not been met. Note that in 2011, there was
also development of the United Nations Decla-
ration of Commitment on HIV/AIDS, which also

reiterated commitments set forth in 2001.

Regional Human Rights Standards

Today, many regions also have legally binding
human rights instruments. These include the Af-
rican Charter on Human and People’s Rights, the
American Convention on Human Rights, and the
European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms. These

and others are detailed below.

The African Charter on Human and People’s
Rights, adopted in 1981, and the subsequent
Protocol concerning women'’s rights are of par-
ticular interest to women in Africa, especially
sub-Saharan Africa where women’s housing, land
and property are routinely violated.®’ The Charter
itself stipulates that the rights enshrined within it
apply to all persons regardless of sex, that all are
entitled to equality before the law, and that all are

obliged to treat others without discrimination.



In response to the criticism about the lack of
specific provisions concerning women'’s equal
rights and after much lobbying by human rights
organizations across Africa, the Protocol to the Af-
rican Charter on Human and People’s Rights on
the Rights of Women in Africa was subsequently
adopted in 2003.°2 The Protocol underscores the
principles of non-discrimination and obliges
States Parties to “enact and effectively implement
appropriate legislative or regulatory measures,
including those prohibiting and curbing all forms
of discrimination, particularly those harmful
practices which endanger the health and general
well-being of women."®* The same article (Article 2)
requires that States Parties “commit themselves to
modify the social and cultural patterns of conduct
of women and men through public education,
information, education and communication strat-
egies, with a view to achieving the elimination of
harmful cultural and traditional practices and all
other practices which are based on the idea of the
inferiority or the superiority of either of the sexes,

or on stereotyped roles for women and men.”

The Protocol calls for appropriate national legisla-
tive measures that encourage monogamy as the
preferred form of marriage and require marriages
to be recorded in writing and registered according
to national laws to ensure legal recognition (Ar-
ticle 6). It also requires that in case of separation,
divorce, or annulment of marriage, women and
men shall have the right to an equitable sharing
of the joint property deriving from the marriage
(Article 7), and that existing discriminatory laws
and practices shall be reformed to promote and

protect the rights of women (Article 8).

Most importantly in relation to housing, land,
property and inheritance concerns, the Protocol
obliges States Parties to take all appropriate mea-

sures to promote women'’s access to and control

over productive resources such as land and guar-
antee their right to property (Article 19), articu-
lates the rights of widows in terms of treatment,
custody of children, and remarriage (Article 20),
and stipulates that “a widow shall have the right
to an equitable share in the inheritance of the
property of her husband. A widow shall have the
right to continue to live in the matrimonial house.
In case of remarriage, she shall retain this right if
the house belongs to her or she has inherited it."s*
For such provisions, the Protocol to the African
Charter represents an important tool for future

policy advocacy on these issues.

The importance of these rights, for all of
us is without these rights people will not
experience peace; people will fight and kill
each other because they do not respect
their neighbor’s opinion. It is important to
respect each other’s opinion, to respect old
people. That’s my understanding of human
rights. This is really important to have.... in

our home, in our area, in our community.

— GWEC Member, Lambakin Community,
Philippines

The Revised Arab Charter on Human Rights pro-
tects civil, political, economic, social and cultural
rights. It upholds the right to non-discrimination,
therighttoequaltreatment,and therightto priva-
cy.® The revised Charter states:“Men and women
have equal human dignity and equal rights and
obligations in the framework of the positive dis-
crimination established in favour of women by
the Islamic Shariah and other divine laws and by
applicable laws and international instruments.
Accordingly, each State party pledges to take all

the requisite measures to guarantee equal op-
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portunities and effective equality between men
and women in the enjoyment of all the rights set
out in this Charter” The revised Charter contains
a provision on the right to own property (Article
31) and the right to housing (Article 38). It also
provides for a remedy if the rights enshrined in

the instrument are breached (Article 23).

The Charter of Fundamental Rights of the Eu-
ropean Union contains numerous equality and
non-discrimination provisions (Articles 20, 21
and 23) as well as a clause on the right to hous-
ing (Article 34 (3).% The European Social Charter
(revised) underscores the right of all persons to
non-discrimination and contains a specific pro-

vision on the right to housing (Article 31).%

In the Americas, the American Convention on
Human Rights recognizes the right of non-
discrimination on the basis of sex (Article 1), as
well as the rights to property (Article 21) and
privacy (Article 11).%8 Also in the Inter-American
system, the Convention of Belém do Para is the
sole legally binding international instrument on
violence against women. It is a significant treaty
because it grants women a right to petition the
Inter-American Commission on Human Rights on

issues of gender-based violence.®

Specific rights enshrined in the instruments as
discussed are particularly relevant in ensuring
women’s housing, land, and property rights
within the context of HIV. These rights are fur-
ther discussed in the next sections, which give
an overview of the content of these “core rights”
and their meanings, as well as outlining the
concrete obligations of States to uphold these
rights. Advocates working to advance women's
rights can rely on these to support their advoca-
cy efforts at all levels, highlighting that women'’s

rights are indeed human rights.

TOOLS FOR CHANGE

B.THE RIGHTS TO EQUALITY AND
NON-DISCRIMINATION

Non-discrimination and equality are cornerstone
human right principles, and these rights have
direct implications for women'’s access to housing,
land, and property, and also with regards to HIV.
These rights are protected in the Universal Decla-
ration of Human Rights, as well as in subsequent
international and regional human rights instru-
ments. Both the International Covenant on Civil
and Political Rights and the International Covenant
on Economic, Social and Cultural Rights explicitly
recognize the right to equality between women

and men and the right to non-discrimination.

Based in part on these standards, the (former)
United Nations Commission on Human Rights
has affirmed that “discrimination in law against
women with respect to acquiring and securing
land, property and housing, as well as financing
for land, property and housing, constitutes a viola-
tion of women'’s human right to protection against
discrimination”° Let’s look in detail at what the

right to non-discrimination means for women:

Article 2(1) of the International Covenant on
Civil and Political Rights says, “Each State Party to
the present Covenant undertakes to respect and
to ensure to all individuals within its territory and
subject to its jurisdiction the rights recognized in
the present Covenant, without distinction of any
kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin,
property, birth or other status.”" This enshrines
the right to non-discrimination vis-a-vis all other

rights contained in the treaty.

Gender discrimination refers to the systematic,
unfavorable treatment of individuals on the basis

of their gender that denies them rights, opportu-



nities or resources; it is a difference in treatment
of people based on gender or sex. This difference
contributes to structural inequality in society. It
occurs whether intentionally or unintentionally,
when a law, policy, program or action has the ef-

fect of discriminating against women.

For women, gender discrimination is experienced
as unequal treatment because of being a woman.
It can also be experienced on the basis of marital
status, such as discrimination against wives, single
women, divorced women, widows, or on the ba-
sis of pregnancy or sexuality. Sexual harassment
of women and violence against women are also
understood as forms of gender discrimination

under international human rights law.”?

Of special importance is the right to equality
between men and women, as this right is often
blatantly violated. Equality between women
and men (also known as gender equality or sex
equality) refers to the equal rights, responsibili-
ties and opportunities of women and men and
girls and boys. Equality does not mean that
women and men will become the “same” but
that women'’s and men’s rights, benefits and op-
portunities will not depend on whether they are
born male or female. According to the United
Nations Office of the Special Advisor on Gender
Issues and Advancement of Women, gender
equality also implies that the interests, needs
and priorities of both women and men are taken
into consideration, recognizing the diversity of

different groups of women and men.”®

The right to equality encompasses all aspects of
life. Men and women should be treated equally
and should be able to access and enjoy their
rights on an equal footing. Gender equality is
not a women'’s issue. It should concern and fully
engage everyone, men as well as women. The

UNAIDS Action Framework for addressing women,

girls, gender equality and HIV explicitly recognizes
the importance of engaging men and boys in HIV
responses since attitudes about the appropriate
behaviour of women and men contribute to gen-
derinequality and the spread of HIV. For example,
stereotypes about masculinity, with expectations
that men assume a dominant role in relationships
and have multiple partners, put both men and
their partners at risk. Men and boys must also
challenge these harmful conceptions about mas-
culinity and work to end violence against women.
Effective policy and programming should there-
fore include men and boys to adequately address

the gender dimensions of HIV.”*

Article 3 of the International Covenant on Civil
and Political Rights also enshrines the right to
equality between women and men, noting “The
States Parties to the present Covenant undertake
to ensure the equal right of men and women
to the enjoyment of all civil and political rights
set forth in the present Covenant” Practically
speaking, the right to equality means that States
have an obligation to ensure sex equality through
the adoption and implementation of positive
measures, such as “affirmative action” policies
and programs which seek to benefit women and

rectify patterns of social inequality.

Similarly, Article 2(2) of the International Cov-
enant on Economic, Social and Cultural Rights
states,”The StatesPartiestothepresentCovenant
undertake to guarantee that the rights enunci-
ated in the present Covenant will be exercised
without discrimination of any kind as to race,
colour, sex, language, religion, political or other
opinion, national or social origin, property, birth
or other status.””® Women in particular experi-
ence gender-based discrimination in housing,
land and property with respect to their ability

to hold legal title, as well as discrimination with
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regard to issues of housing and property. Such
discrimination places women in a vulnerable
position economically and socially, exposing
them to situations of violence, and impeding
their ability to control their own lives. Article 3 of
the International Covenant on Economic, Social
and Cultural Rights specifically obliges States
Parties to ensure equality between women and
men, stating, “The States Parties to the present
Covenant undertake to ensure the equal right
of men and women to the enjoyment of all eco-
nomic, social and cultural rights set forth in the

present Covenant."”’

B.1 EQUALITY BEFORE THE LAW

The right to equality between women and men,
which has been interpreted as aright that places
an obligation on States to take positive action
(sometimes referred to as positive discrimina-
tion or affirmative action) aimed at ensuring
women are not disadvantaged vis-a-vis men
in the attainment of rights, should not be con-
fused with the right to equality before the law,
which is a separate right under international
law. Article 7 of the Universal Declaration of
Human Rights says: “All are equal before the
law and are entitled without any discrimination
to equal protection of the law. All are entitled
to equal protection against any discrimination
in violation of this Declaration and against any
incitement to such discrimination.””® Integral to
this right is Article 6, the right to be recognized
as a person before the law. Similar provisions are
incorporated into the International Covenant
on Civil and Political Rights, which states in
its Article 26 that, “All persons are equal before
the law and are entitled without any discrimina-

tion to the equal protection of the law. In this

TOOLS FOR CHANGE

respect, the law shall prohibit any discrimina-
tion and guarantee to all persons equal and
effective protection against discrimination on
any ground such as race, colour, sex, language,
religion, political or other opinion, national or
social origin, property, birth or other status.”®
Article 16 also states that, “Everyone shall have
the right to recognition everywhere as a person

before the law."®

This means that the law must be the same for
everyone, and should be applied the same way
to all, regardless of a person’s sex or gender. The
principle of equality before the law is especially
important for groups that are in the minority,
such as indigenous people or groups that have
less political or economic power, such as people
living in poverty. This also means that judges,
government officials and police are also answer-
able to the same body of law, and that everyone

is equal before the law.

The United Nations International Guidelines
on HIV/AIDS and Human Rights recognize that:
“It is only if the right to equality and anti-dis-
crimination are violated, that the virus can take
advantage of the social, political, and economic
vulnerability this creates to flourish unabated
among women, children and politically subju-

gated race and ethnic groups.”®

Men and women fight in marriages. Men
do not want to acknowledge that women
have the same power they have - men
want to keep all the power for themselves,

and make the marriage unequal.

— Mujeres Unidas Member,

Rosales du Pro, Peru



In Focus: Kenya

At national levels, women have brought their claims for equal rights over housing, land prop-
erty and inheritance to courts, and judges have many times found clarity through the ap-
plication of international human rights standards. In Kenya, for example, recent case law has
better secured the inheritance right of widows and unmarried daughters, regardless of the
legal designation of some regions in the country as regions where customary laws on property
inheritance shall apply.®? In Mary Rono vs Jane Rono,®® for example, the legal question was
whether it was proper and lawful for the lower court to award less acreage of land forming
part of the deceased father’s estate to daughters of the deceased on the basis that they were
women and had prospects of marrying in the future. The judge, after considering the provi-
sions of the Kenyan Law of Succession Act, which deferred matters concerning customary land
ownership to customary law, considered the relevance and applicability of international law
to the determination of the case. The judge observed that Kenya had ratified various human
rights instruments and ruled that the deceased’s land that was at the center of the succession
dispute be equally and equitably shared by the deceased’s nine sons and daughters. In the
case, the court for the first time directly applied the Convention on the Elimination of All Forms
of Discrimination against Women to determine an inheritance case. The decision, which was
issued in April 2005, is now the guiding authority on matters of inheritance, especially where
inheritance rights of daughters and widows are in question, and has been used by High Court
judges when deciding on succession cases in several different communities whose customary

laws do not allow inheritance of a deceased person’s property by daughters.

B.2 THE RIGHT TO EQUALITY IN MARRIAGE The United Nations Human Rights Committee

has taken this further, underscoring that “States
Part of the right to equality entails a right to

are required to treat men and women equally in
equality specifically within the institution of

regard to marriage in accordance with article 23
marriage. Human rights protect men and

... Men and women have the right to enter into
women as equals, both within and outside of

marriage only with their free and full consent,
marriage. Women have the same rights as men

) ) and States have an obligation to protect the

to marry, to found a family, to share in property ) o )

enjoyment of this right on an equal basis."®> The
and to make decisions about marriage. Under

Committee further notes:
Article 23 of the International Covenant on

Civil and Political Rights, States Parties need To fulfill their obligations under article 23, para-
to: “take appropriate steps to ensure equality of graph 4, States parties must ensure that the
rights and responsibilities of spouses as to mar- matrimonial regime contains equal rights and
riage, during marriage and at its dissolution. In obligations for both spouses with regard to the
the case of dissolution, provision shall be made custody and care of children, the children’s reli-
for the necessary protection of any children.”s gious and moral education, the capacity to trans-
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mit to children the parent’s nationality, and the
ownership or administration of property, whether
common property or property in the sole owner-
ship of either spouse. States parties should review
their legislation to ensure that married women
have equal rights in regard to the ownership and
administration of such property, where neces-
sary... Equality during marriage implies that
husband and wife should participate equally in

responsibility and authority within the family.

The right to equality also extends to the dissolu-
tion of marriage. The Human Rights Committee

has specifically stated:

Statespartiesmustalsoensureequalityinregard
to the dissolution of marriage, which excludes
the possibility of repudiation. The grounds for
divorce and annulment should be the same for
men and women, as well as decisions with re-
gard to property distribution, alimony and the
custody of children. Determination of the need
to maintain contact between children and the
non-custodial parent should be based on equal
considerations. Women should also have equal
inheritance rights to those of men when the
dissolution of marriage is caused by the death

of one of the spouses.?”

Article 16 of the Convention on the Elimination of
All Forms of Discrimination against Women also
upholds theserights, and obligates all States Parties
to take appropriate measures to eliminate discrimi-
nation against women. “States Parties shall take all
appropriate measures to eliminate discrimination
against women in all matters relating to marriage
and family relations and in particular shall ensure,
on a basis of equality of men and women... (h) the
same rights for both spouses in respect of the own-
ership, acquisition, management administration
enjoyment and disposition of property, whether

free of care or for a valuable consideration.®®

TOOLS FOR CHANGE

Now, it is not only about problems of
couples, it is actually concerned with every-
thing in human life - that’s why it’s called a

humanrright.

— GWEC Member,

Lambakin Community, Philippines

Despite these protections, the reality is often
different for women who are still treated as sec-
ondary in marriage. Women are often denied the
right to participate in decision-making within
the family and risk being disinherited from land,
particularly if they are blamed for bringing HIV

into the household.

Many women, particularly in sub-Saharan
Africa but also in other parts of the world, suf-
fer immensely from property grabbing and
the practice of disinheritance. It is important
for women to be able to claim ownership of
property during marriage, as well as upon the
death of a spouse. Therefore, one should pay
attention to the language that one uses to ad-
vocate on behalf of women. Discussions about
women “inheriting” property from a deceased
spouse may reinforce the idea that property
rights vest primarily in the husband, not the
wife. Similarly, language about a woman'’s
“disinheritance” may fail to account for the fact
that women are often stripped not just of their

inheritance but of their own property.?°

Therefore the problem is a lack of women'’s
equal rights to marital property, which must be
addressed in order to secure women'’s right to
equality. Women must be able to inherit on an
equal basis with men. Even more fundamentally,
women must be able to own and exercise con-

trol over resources on an equal basis with men.



Marital property rights are regulated according
to the regime governing the marriage. In many
cases, this is a civil regime, and thus, the marital
property would be determined by statute. In
other cases in many local jurisdictions in Africa,
marriage is entered into under custom, and thus
customary law governs the marital property and
how it is determined and divided. Usually, prop-
erty of a marriage entered into under civil law is
governed by statue. However, marriages entered
into under custom are not protected by statute

and are instead governed by traditional norms.

If those norms are discriminatory, and women are
denied equality, women may still seek redress in
the statutory system, for in most cases the Con-
stitution would not allow discrimination against
women. However, in some countries, such as

Zambia and Zimbabwe, the Constitution allows

for discrimination in application of custom and
tradition. Article 23 of the Zambian Constitution
permits discriminatory laws to exist in the area of
personal law, and customary law in any matter.
Thus, if customary norms discriminate against

women, there is no possibility to seek redress.®®

Itis also difficult in general for women to bring prop-
erty and law claims in court. Poor and vulnerable
groups often do not have enough knowledge or
awareness about their rights. Moreover, bringing a
case to court has ramifications that often outweigh
the potential property gain from a judgment. These
include, for example, fear of witchcraft (women fear
they will be bewitched if they go against theirin laws
in court against property grabbing for example) or
loss of social net, where women are shunned by

|u

their family or community after the “shameful” pro-

cess of claiming their rights in court.

In Focus: Uganda

On ensuring women'’s equal rights in marriage, law from Uganda is interesting and instructive.”
The Ugandan Constitution has several positive attributes for women. First, it specifically pro-
hibits discrimination against women. Second, it outlaws customs, beliefs and traditions that
contravene the Constitution, which is stated as supreme law of the land. Third, the Constitu-
tion also promotes affirmative action to address the effects of past inequalities. However, the
practice of implementation has been difficult. For example, Uganda'’s Succession Law has been
challenged on the grounds of gender discrimination.®> The Law allowed a widow only 15% of
the estate of her husband upon his death, with the rest to be divided between children and
other dependents. Where the term “legal heir” was defined, a male heir is preferred to a female
one. The Law was also written as if women did not, in fact, have the capacity to own property.
Section 27 of the Law provided that, when a man died, his property would be distributed to
his heir(s), but no such arrangement is made for inheriting the property of a deceased woman.
Under sections 15 and 16, a woman could take her husband’s domicile, but a man could not
take his wife's domicile. Therefore, in the case of Law Advocacy for Women in Uganda v The
Attorney General, petitioners argued that the above sections of the Act were unconstitutional,
as they discriminated against women.** They won their case, and the discriminatory sections of

the law were struck down.
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C.WOMEN'S EQUAL RIGHTS TO LAND
AND PROPERTY

Throughout the world, women rarely own their
land and housing. Much of the world’s land is ac-
cessed informally. For example, in Peru, 81% of
rural property and 53% of urban property is out-
side of the official legal order. In Africa, between
50 and 70% of land for urban housing is accessed
informally.”* Women are often not recognized in
informal systems, though under formal ones they

often do not fare any better.*

Gender inequality with regard to land and prop-
erty are linked to notions that men are the best
custodians of land. Land given to women is seen as
being “lost”in the event of a marriage or a divorce.
Also, women are sometimes viewed as incapable
of managing property effectively. It is often pre-
sumed that men will support women, and therefore
that there is no need for women to have their own
property. These presumptions are often reflected
in property laws, which do not acknowledge a
woman’s rights to own an equal share of property

with her husband during and after a marriage.”

In many countries, a complicated mix of custom-
ary law and statutory provisions, regulations and
administrative provisions, and informal practices
and traditions all combine to structure women'’s
rights in property, land and housing. When for-
mal laws do exist that protect women’s rights,
women are still prevented from accessing these
protections due to customary or traditional prac-
tices and/or judicial or administrative hurdles. As
such, women are unable to access or afford land
and housing in their own right. They are made to
rely on their relationships to males. Even in formal
registration systems, housing is often registered
only in the name of the male, as the “head of the
household” In some parts of Africa, traditional

leaders, who normally allocate land in commu-
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We have the rights to be titled in our land...

which give dignity to us and our children.

— Mujeres Unidas Member,

Vista Alegre, Peru

nal areas, refuse to give land to women, instead
demanding that women are represented by their

male relatives in order to be allocated land.””

Yet, this is against international human rights
standards and interpretations. Article 16 of the
Convention on the Elimination of All Forms of

Discrimination against Women provides that:

States Parties shalltake all appropriate measures
to eliminate discrimination against women in
all matters relating to marriage and family rela-
tions and in particular shall ensure, on a basis
of equality of men and women: ... (h) The same
rights for both spouses in respect of the owner-
ship, acquisition, management, administration,

enjoyment and disposition of property.*®

Furthermore, the United Nations Committee on
the Elimination of Discrimination against Women
in its General Recommendation No. 21 on “Equal-

ity in Marriage and Family Relations,” said:

There are many countries where the law and prac-
tice concerning inheritance and property result in
serious discrimination against women. As a result
of this uneven treatment, women may receive a
smaller share of the husband's or father’s property
at his death than would widowers and sons. In
some instances, women are granted limited and
controlled rights and receive income only from
the deceased's property. Often inheritance rights
for widows do not reflect the principles of equal
ownership of property acquired during marriage.
Such provisions contravene the Convention and
should be abolished.”?



In Focus: Malawi’®

In Malawi, the courts are often inconsistent in their rulings on marital property and there is dis-
agreement over marital property within the system of Higher Courts. Recent cases have held that
the Constitution, Section 24(1)(b)(i), determines that women have the right to a fair disposition of
property held jointly with a husband in case of divorce. Cases of property owned solely by either
the husband or the wife are not affected. In the case of Jane Mkulichi v. Henry Mkulichi,'*" decided
in 2009, the Court stated that the ultimate guiding law covering distribution of marital property is

the Constitution under section 24 (1)(b)(i), which, according to the judgment:

Confers upon every woman the right to a fair disposition of property held jointly with a husband in
the event of a divorce ... the property to which a wife is entitled to fair distribution upon divorce is
that which she jointly owned with a husband. The provision does envisage a situation in which a
husband or wife would own property solely and such property would not be the subject of distribu-
tion between the parties in the sad event of a divorce. The court therefore would have to ascertain

which property was jointly owned by the parties before subjecting it to distribution.

Contributions to the maintenance of property items, housekeeping and child-care by spouses
are generally not accepted as sufficient for any proprietary rights,'®> which disadvantages women
whose contribution in the household is usually not monetary. The High Court has extended this
interpretation in matters related to intestate succession.'® However, the High Court Principal
Registry in Mzuzu has taken a different approach. In the case of Kayira v. Kayira'® Chikopa J. stated

the position of the law as follows:

We had occasion to debate the distribution of matrimonial property [in another case]... Quite apart
from everything that we said in that case about the distribution of matrimonial property on the dis-

solution of a marriage, it is clear that the starting point is section 24(1) (b) of the Constitution.

We are aware that some have tended to read the words in paragraph (i) strictly and think therefore
that the property to be distributed should only be such as is jointly held. We hold a different view. We
think ... the Constitution should be interpreted in a generous and broad fashion as opposed to a strict,
legalistic and pedantic one. A manner that gives force and life to the words used by the legislature
and avoids at all times interpretations that produce absurd consequences. Pursuant to the foregoing,
we refuse to interpret paragraph (i) to mean only such property as is held [jointly] in the name of the
husband and wife on the date of the dissolution of the marriage. That would unjustly disadvantage

either of the parties to the marriage [experience has shown the disadvantaged to be mostly the wife].

The Mzuzu registry has reiterated this position in a number of cases since then.'® In the case of

Ellen Shaba v. David Chizunga,'* the judge stated that:'"’

Many times, men tend to have a novel view of the amount of contribution a housewife makes to

the overall properties a family holds. Many wrongly believe that the mere fact that the woman was
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not working puts her in a weak position when it comes to sharing of the property. Her contributions
can easily be quantified as cooking, washing, cleaning the house, looking after the husband and
children all of which she does not get paid for. The same applies to a jobless man vis-a-vis a work-

ing wife mutatis mutandis.

Despite the existence of cases in the Court of Appeals and elsewhere demanding a broad inter-
pretation of the Constitution that broadly defines common property in marriage, as cited above,
various High Courts are not consistent and in many cases continue to interpret the Constitution
strictly. Without a Supreme Court ruling to decide the issue, case law in Malawi on property in
marriage, and thus inheritance, will not be clear. Women and Law in Southern Africa, in May 2010,
brought a case against the Attorney General of Malawi challenging the validity of section 17 of the
Married Women'’s Property Act of 1882, on grounds that these statutes deprive Malawian women
of their rights to equality and to acquire property, as guaranteed by sections 20(1), 24(1)(b)(i) and
28 of the Constitution. A solid rule on women’s marital property would resolve the wavering by
Malawian High Courts. This is one of the few cases being heard by the Constitutional Court in

Malawi and its outcome could have a significant impact on the lives of women in Malawi.

In Focus: South Africa

The Bhe case concerned two minor girls who sought to inherit their deceased father’s estate.
The case was brought against their grandfather who, under “black” law and custom, was to in-
herit his deceased son’s estate. The grandfather intended to sell the girls’home. The girls sought
a Court Order that the rule of primogeniture under black law and custom must be interpreted
and developed in line with the Constitution, so as to allow them and other girls in their position
to inherit from their deceased father’s estate. On 26 September 2003, the Bhe judgment was
handed down in the Cape High Court by Justice Ngwenya and ordered by Presiding Justice
Hlophe. The Court found for the girls, and declared, inter alia, that Section 23(10)(a)(c) and (e) of
the Black Administration Act are unconstitutional and invalid; that Regulation 2(e) of the Black
Administration Act, Regulations for the Administration and Distribution of the Estates of De-
ceased Blacks, promulgated under Government Notice R200 of 6 February 1987 is invalid; and
that Section 1(4)(b) of the Intestate Succession Act 91 of 1987 is unconstitutional and invalid.

The Court concluded:

We should make it clear in this judgment that a situation whereby a male person will be pre-
ferred to a female person for purposes of inheritance can no longer withstand constitutional
scrutiny. That constitutes discrimination before the law. To put it plainly, African females, ir-
respective of age or social status, are entitled to inherit from their parents’ intestate estate like

any male person. This does not mean that there may not be instances where differentiation
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on gender lines may not be justified for purposes of certain rituals. As long as this does not

amount to disinherison [sic; i.e.: disinheritance] or prejudice to any female descendant. On

the facts before us, therefore, the first two applicants are declared to be the sole heirs to the

deceased'’s estate and they are entitled to inherit equally.

In March 2004, the Constitutional Court confirmed the Bhe case (Constitutional Court Case

No. 49/03) and the accompanying case,'® agreeing that primogeniture as under customary

law is discriminatory, and classified as unconstitutional all legislation that allows such dis-

criminatory laws to be applied. After the Constitutional Court’s decision in Bhe, South Africa

enacted the Reform of Customary Law of Succession and Regulation of Related Matters Act

to give widows and daughters equal inheritance rights with widowers and sons. The Intestate

Succession Act will govern the estates of anyone who has not left a will and is subject to

customary law.

D.THE RIGHT TO ADEQUATE HOUSING

Adequate housing is fundamental to survival and
to living a dignified life with peace and security.
Everyone has the right to adequate housing. In
international law, it is found within the right to an
adequate standard of living, enshrined in Article 25
of the Universal Declaration on Human Rights,'®
and Article 11 of the International Covenant on
Economic, Social and Cultural Rights."'° The Com-
mittee on Economic, Social and Cultural Rights,
which is the committee that oversees implemen-
tation of the Covenant, notes that the right to
adequate housing should be seen holistically, en-
compassing the right to live somewhere in security,
peace and dignity. In 1991 the Committee defined
the right to adequate housing, which forms a part
of the Covenant (and is legally binding) and found
that seven conditions must be met to ensure that
housing is adequate. The Centre on Housing Rights
and Evictions (COHRE) has explained how each of

these seven elements relates to women.'"

1. Security of Tenure: Security of tenure is de-
fined as the right of all individuals and groups

to effective protection by the state against

forced evictions."'? Tenure for women is often
insecure because it is dependent upon their rela-
tionship to a male. Victims of domestic violence,
without legal claim in the home and facing
obstacles to obtaining housing on their own,
must often face the choice of homelessness or

remaining prisoners of violence.

I pity my children because they have the
right to own our house but... the Na-
tional Housing Authority (NHA) says that
my husband is the man of the house, our
contract with the NHA is in his name — not
even shared with me. My children do not
have any rights over the house and are

left to his mercy.

— GWEC Member,
Northville, Philippine

. Availability of Services, Materials, Facili-

ties and Infrastructure: Adequate housing
requires access to potable water, energy for
cooking, heating and lighting, sanitation,

washing facilities, food storage, refuse dis-
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posal, drainage and emergency services. The
importance of the proximate availability of these
services is clear, considering the reality of many
women’s daily lives, often bearing the primary
responsibility for the care of household, children

and other family or community members.

If | leave my husband, we really lose our
right to own our place - can’t do anything
on my own, so | have to bear whatever he
does and say against me and my children.
If we leave him, we do not know where to
go - | have grandchildren... We cannot

afford to pay rent.

— GWEC Member,
Northville 5, Philippines

. Affordability: The housing affordability
principle stipulates simply that the amount
a person or family pays for their housing
must not be so high that it threatens or
compromises the attainment and satisfac-
tion of other basic needs. This provision
must be interpreted so that women, often
economically marginalized, are able to afford
adequate housing through appropriate credit

and financing schemes.

. Habitability: Inhabitants must be ensured
adequate space and protection against the
cold, damp, heat, rain, wind or other threats
to health or structural hazards. In this respect,
women must also be protected from domestic

violence, a clear threat to their health.

. Accessibility: Disadvantaged groups such as
the elderly, children, the physically and men-
tally disabled, people living with HIV, victims

of natural disasters and other groups should
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be ensured some degree of priority consider-
ation in housing. Women are also a tradition-
ally disadvantaged group vis-a-vis housing,
due to societal and cultural discrimination and
subordination. Women with disabilities or HIV
are even further marginalized. As such, States
must undertake specific measures to address
the needs of specific groups of women in gain-

ing access to housing.

. Location: Housing must be situated so as to

allow access to employment options, health
care services, schools, childcare centers and
other social facilities. The location of housing
is especially vital for women, as they are the
ones most often charged with taking care of
the household and raising children, to allow
them the opportunities to fulfill other funda-

mental rights and achieve gender equality.

. Cultural Adequacy: Housing must allow for

the expression of cultural identity and rec-
ognize the cultural diversity of the world'’s
population. Women must be given the chance
to effectively participate in the planning of
housing to ensure a reflection of their cultural
identity, and women must also be able to have
asay in the creation and interpretation of cul-

tural standards related to housing.

The contracts with National Housing
Authority (NHA) for our house is in my hus-
band’s name only, as he is the head of the
family - NHA said, if you are married, the
contract is always in the name of the hus-

band because he is the man of the family.

— GWEC Member,
Northville, Philippines



Often, there is confusion about whether women
can legally secure tenure for themselves without
a spouse. Sometimes this confusion arises from a
misunderstanding of laws providing that married
women and men share ownership of land as“joint
tenants.” This means that both husband and wife
have equal ownership of the property and an
equal right to possess it. If one of them passes
away, the other retains ownership over the entire
property. Outside of joint tenancy, however, a
woman still has a right to enjoy security of tenure

regardless of her relationship status with a man.

Itisimportant that the women tackle hous-
ing issues — these are our human rights.
Usually the men take on these issues, but
the community does not benefit when they
do. The women must assume the chal-
lenges, to access housing programs from
the State and other ways to secure their
tenure. They will benefit and the whole

community will benefit too.

— Mujeres Unidas Member,

Vista Alegre Community, Peru

E.THE RIGHT TO BE PROTECTED FROM
FORCED EVICTIONS

The right to adequate housing also implies the
right to be protected against forced evictions, as
this is a key aspect of security of tenure. Forced
evictions, defined as “the permanent or tem-
porary removal against their will of individuals,
families and/or communities from the homes
and/or land which they occupy, without the pro-
vision of, and access to, appropriate forms of legal
or other protection,” are a clear violation of the
International Covenant on Economic, Social and

Cultural Rights, in particular Article 11 (1)."* The

Some of us have been forcibly evicted from
our natal and marital homes after we dis-
closed our HIV health status as positive. ...
Our right to adequate housing is sometimes
violated or we are threatened with evic-
tions even by our own spouses. A lot of us
have been evicted from our homes after the
death of our spouses, as some men strongly
believe that women are responsible for

spreading the HIV in the communities.

— Rural Women’s Movement Members,
KwaZulu-Natal, South Africa

right to not be forcibly evicted from one’s home
is a fundamental human right, which has been
addressed in detail by the United Nations Com-
mittee on Economic, Social and Cultural Rights.
The Committee has held that “forced evictions
are prima facie [“on their face”] incompatible with
the requirements of the [International Covenant
on Economic, Social and Cultural Rights] and can
only be justified in the most exceptional circum-
stances, and in accordance with the relevant prin-

ciples of international law” (emphasis added).'*

The (former) United Nations Commission on Hu-
man Rights has also affirmed “that the practice
of forced eviction constitutes a gross violation of
human rights, in particular the right to adequate
housing"® In 2004, the Commission reiterated
that “every woman, man and child has the right to
a secure place to live in peace and dignity, which
includes the right not to be evicted unlawfully, arbi-
trarily or on a discriminatory basis from their home,
land or community” The Commission also noted
that while certain groups were more vulnerable
to forced eviction because of social exclusion and

discrimination, the fact remains that “women in all
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groups are disproportionately affected, given the
extent of statutory and other forms of discrimina-
tion which often apply in relation to the property
rights of women, including homeownership and
rights of access to property of accommodation, and
given the particular vulnerability of women to acts
of genderbased violence and sexual abuse when

they are rendered homeless” (emphasis added).''®

After the death of a spouse or father, women are
often disinherited and forcibly removed from
land and home by in-laws, community members
or others who claim the land/housing is theirs.
In times of massive evictions, women suffer un-
equally, forced to re-build their lives and to con-

tinue acting as care-givers for their families.

We have the right not to be evicted, as 20

yeatrs living in the area protects us.

— Mujeres Unidas Member,

Rosales du Pro, Peru

We experienced that when we were still
along the track. We were forcibly evicted --
they destroyed our houses. We do not know
where to take our belongings. We do not
have the right to complain because we are

squatters. We do not know what to do.

— GWEC member,
Northville, Philippines

They gave us notice but we thought it will
take some more years before it will happen
because I've been hearing this eviction is-

sue since | was very small.

— GWEC Member,
Northville 5, Philippines
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F. THE RIGHT TO THE HIGHEST
ATTAINABLE STANDARD OF HEALTH

All persons - women, men and children - have
the right to the highest attainable standard of
health. It is a right that goes beyond the mere
absence of disease to encompass everything we
need as human beings to be our healthiest. The
World Health Organization (a United Nations
body) defines health as a“state of complete physi-
cal, mental and social well-being.""” The right to
health includes primary health care, reproductive
health, mental health, family planning and other
aspects of health. This right is also recognized in
many international human rights treaties, includ-
ing within the International Covenant on Eco-
nomic, Social and Cultural Rights, which states in
Article 12: “The enjoyment of the highest attain-
able standard of health is one of the fundamental
rights of every human being without distinction
of race, religion, and political belief, economic or
social condition.”""® For women coping with the
effects of HIV and AIDS, their access to housing,
land and property can be a powerful determinant
of their health status. The International Cov-
enant on Economic, Social and Cultural Rights
also enshrines the right to the highest attainable

standard of health in its Article 12.1°

What does the right to health mean? A right to

health care meets the following criteria:

- Availability of health facilities, goods, and
services
« Accessibility of health facilities, goods and

services; this includes:

- Non-discrimination
- Physical accessibility
- Economic accessibility/affordability

- Information accessibility



+ Acceptability of health facilities, goods, and

services; they must be:

- Respectful of medical ethics
— Culturally appropriate
— Sensitive to gender and life-cycle require-

ments

- Quality health facilities, goods, and services
that are scientifically and medically appropri-

ate1 20

The right to the highest attainable standard of
health includes not only a right to health care,
but also a right to the underlying determinants of
health, including civil and political rights.” The
right to health is linked closely with:

« TheRightto Food: International standards pro-
tect the right to food, an integral part of the
right to health of women. Nutrition programs
and provision of food are substantial compo-

nents of primary health care strategies.

- The Right to Adequate Housing: Adequate
housing includes safe drinking water, access
to basic services and other living conditions
necessary to protect persons from health re-

lated environmental risks.

« The Right to Education: Women and girls have
aright to education, which includes education
on health problems and methods for prevent-

ing and controlling disease.

« TheRight to Life: Health is closely connected to
life and deteriorating health conditions, such
as those brought about through the progres-
sion of HIV and AIDS, which may lead to early

or otherwise preventable death.

The right to the highest attainable standard of
health also carries with it specific obligations. The
World Health Organization (WHO) has designed a

plan of goals and programs to achieve minimum
levels of health for all. Yet, in a context in which
health problems associated with poverty and
inequality continue to pose the main obstacles
to attain minimal levels of well-being for most of
the world’ s population, much more needs to be
done. Access to health care can depend on the
individual’'s capacity to pay; thus, patients are
turned from citizens who have rights and respon-

sibilities into clients or consumers.'??

In order to meet their obligations in this area,
States must immediately ensure the “minimum
core” of the right, which includes non-discrim-
inatory access to health care; equitable distri-
bution of health facilities, goods, and services;
essential medicines, as defined by the WHO;™>*
minimum essential food, potable water, basic
shelter, and sanitation; national public health
strategies and plans of actions adopted and
implemented through a participatory process.
National strategies and plans must give partic-
ular attention to vulnerable and marginalized

groups in both their process and content.'*

For women, the right to health has special rel-
evance within the context of HIV. The United
Nations Committee on Economic, Social and

Cultural Rights has specifically noted that:

The prevention, treatment and control of
epidemic, endemic, occupational and other
diseases... requires the establishment of
prevention and education programmes for
behaviour-related health concerns such as
sexually transmitted diseases, in particular
HIV/AIDS, and those adversely affecting sexual
and reproductive health, and the promotion
of social determinants of good health, such
as environmental safety, education, economic

development and gender equity.'*
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Similarly, the United Nations Committee on the
Elimination of All Forms of Discrimination against

Women has held:

The issues of HIV/AIDS and other sexually
transmitted disease are central to the rights of
women and adolescent girls to sexual health.
Adolescent girls and women in many countries
lack adequate access to information and ser-
vices necessary to ensure sexual health. As a
consequence of unequal power relations based
on gender, women and adolescent girls are
often unable to refuse sex or insist on safe and
responsible sex practices. Harmful traditional
practices, such as female genital mutilation,
polygamy, as well as marital rape, may also
expose girls and women to the risk of contract-
ing HIV/AIDS and other sexually transmitted
diseases. Women in prostitution are also par-
ticularly vulnerable to these diseases. States
parties should ensure, without prejudice and
discrimination, the right to sexual health infor-
mation, education and services for all women
and girls, including those who have been traf-
ficked, even if they are not legally resident in
the country. In particular, States parties should
ensure the rights of female and male adoles-
cents to sexual and reproductive health educa-
tion by properly trained personnel in specially
designed programmes that respect their rights

to privacy and confidentiality.'?

The International Guidelines on HIV/AIDS and Hu-

man Rights also provide that:

States should take measures to reduce the vul-
nerability, stigmatization and discrimination
that surround HIV and promote a supportive
and enabling environment by addressing un-
derlying prejudices and inequalities within so-
cieties and a social environment conducive to
positive behaviour change. An essential part of
thisenabling environment involves the empow-

erment of women, youth and other vulnerable
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groups to deal with HIV by taking measures to
improve their social and legal status, involv-
ing them in the design and implementation of
programmes and assisting them to mobilize
their communities... Special programmes
and measures should be designed to increase
access. In many countries, community-based
organizations and NGOs have already begun
the process of creating a supportive and en-
abling environment in their response to the HIV
epidemic. Governments must recognize these
efforts and lend moral, legal, financial and

political support to strengthen them.'?

G. THE RIGHT TO PHYSICAL INTEGRITY

As we have seen, many women throughout the
world are trapped in abusive relationships and can-
not protect themselves from HIV infection or seek
treatment. Violence against women is too often
tolerated by cultural and social attitudes, and per-
petuated by political and economic practices that
disfavor women and contravene basic principles
of gender equality. Violence against women is in-
creasingly recognized for what it is: a major global
human rights crisis, and one that has grave health
ramifications for women. As the (former) United

Nations Commission on Human Rights noted:

Violence against women and girls, including
rape, female genital mutilation, incest, early and
forced marriage, violence related to commercial
sexual exploitation, including trafficking, as

well as economic exploitation and other forms
of sexual violence, increases their vulnerabilityto
HIV/AIDS, that HIV infection further increases
women'’s vulnerability to violence, and thatvio-
lence against women contributes to the condi-

tions fostering the spread of HIV/AIDS.'*

Violence against women violates a number of
human rights protections. In fact, human rights

standards take a zero-tolerance approach to-



wards violence against women, which cannot be
condoned on any grounds. The right to security
of personisguaranteed by Article 3 of the Univer-
sal Declaration of Human Rights. In this article,
it is combined with the right to life and liberty:
“Everyone has the right to life, liberty and secu-
rity of person!'? Additional human rights legal
standards and interpretations have also been
applied to protect women from violence, includ-
ing Articles 6, 7, 9 and 17 of the International
Covenant on Civil and Political Rights on the
right to life; to freedom from torture and cruel,
inhuman and degrading treatment; to security
of the person; and to privacy (respectively).’°
The International Covenant on Economic, So-
cial and Cultural Rights also enshrines the right
to the highest attainable standard of health in its
Article 12."3" The CEDAW Committee has further
recognized that gender-based violence violates
the right to life; (b) the right not to be subject
to torture or to cruel, inhuman or degrading
treatment or punishment; (c) the right to equal
protection according to humanitarian norms in
time of international or internal armed conflict;
(d) the right to liberty and security of person; (e)
the right to equal protection under the law; (f)
the right to equality in the family; (g) the right
to the highest standard attainable of physical
and mental health; and (h) the right to just and

favorable conditions of work.'3?

The United Nations Committee on the Elimina-
tion of All Forms of Discrimination against Wom-
en has recognized that “Gender-based violence
is a form of discrimination that seriously inhibits
women'’s ability to enjoy rights and freedoms on
a basis of equality with men.” This understand-
ing, of gender-based violence as a form of dis-
crimination, is widely held. The United Nations

Committee on Economic, Social and Cultural

Rights, for example, has also held that “Gender-
based violence is a form of discrimination that
inhibits the ability to enjoy rights and freedoms,
including economic, social and cultural rights,
on a basis of equality. States parties must take
appropriate measures to eliminate violence
against men and women and act with due dili-
gence to prevent, investigate, mediate, punish
and redress acts of violence against them by

private actors.'>

Moreover, human rights bodies have recognized
the connection between violations of physical in-
tegrity, or violence, and other rights. The (former)
United Nations Commission on Human Rights
has noted that “the lack of adequate housing can
make women more vulnerable to various forms
of violence, including domestic violence, and in
particular that the lack of housing alternatives
may limit many women'’s ability to leave violent

situations.""34
In addition, the CEDAW Committee underscores:

Family violence is one of the most insidious forms
of violence against women. It is prevalent in all
societies. Within family relationships women of
all ages are subjected to violence of all kinds,
including battering, rape, other forms of sexual
assault, mental and other forms of violence,
which are perpetuated by traditional attitudes.
Lack of economic independence forces many
women to stay in violent relationships. The ab-
rogation of their family responsibilities by men
can be a form of violence, and coercion. These
forms of violence put women’s health at risk and
impair their ability to participate in family life

and public life on a basis of equality.’>
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Kaltoum Adam Imam with one of her five

millet in a land rented by a community leader in Saluma Area,
near El Fasher (North Darfur). IJI

UN Photo/Albert Gonzalez Farran '




CHAPTER 3

ENFORCEMENT: MAKING RIGHTS REAL FOR WOMEN

HUMAN RIGHTS UNDERLINE MAJOR national
and international development objectives,
including the UN Millennium Development
Goals (MDGs)."*® All UN Member States have
pledged to adopt measures for the achieve-
ment of the MDGs, which include promoting
gender equality and empowering women
(Goal 3) and combating HIV (Goal 6). Secur-
ing women’s land and property rights are an
implicit part of achieving these goals, as well

as the goal of eradicating extreme poverty.

States are responsible for respecting, protect-
ing and fulfilling the rights of all persons within
their jurisdiction, and must do so on the basis of
equality and non-discrimination. These obliga-
tions are critical for women; they are essential
to ending the violence, insecurity and poverty
that women currently face. As leading inter-
national agencies have championed in their
responses to HIV, “International human rights
instruments can give structure and direction to

activists’ efforts.” "3’

Our government signed the CEDAW in
1993 and ratified it in 1995 but to this day

it has not been implemented.

— Rural Women's Movement Member,
KwaZulu-Natal, South Africa

But what do these obligations mean? We can think

of these duties of States to be in three levels:

- Thefirstlevelisthat of respecting women'srights.
The obligation to respect women'’s housing, land
and property rights ensures that States do not
act in ways that result in violations of women’s
rights. For example, this obligation ensures that
States do not create discriminatory legal frame-
works that result in women’s disinheritance and
dispossession of their property and assets. Italso
ensures that States do not themselves carry out
violations of women’s rights, such as forced evic-
tions. States must avoid measures that hinder
or prevent the enjoyment of women’s housing,

land and property rights.

«  The second level involves protecting women'’s
rights. The obligation to protect ensures that
States effectively protect women from human
rights violations at the hands of private or
third-party actors. In other words, the obliga-
tion to protect says States must ensure that
non-state actors are prohibited from carrying
out violations of women'’s housing, land and
property rights. This means that States must
put in place a system of protection that pro-
hibits, for example, corporations, landlords,
and even family members, from violating these
rights. States, therefore, must prevent third
parties from interfering with the enjoyment of

women’s housing, land and property rights.



« The third level has to do with the actual ful-
fillment of women'’s rights. The obligation to
fulfill requires States to take proactive and
concrete steps to realize women'’s housing,
land and property rights. This means that
States must provide both material and non-
material support to women, so as to ensure
that women are able to realize their rights.
The obligation to fulfill consists of obligations
to provide, facilitate and inform. This means
that States must take positive (active) mea-
sures that enable and assist women to enjoy
their rights, that States must ensure women
are able to secure these rights when they are

unable, for reasons beyond their control, to

realize the right themselves by the means at
their disposal. It also requires States to edu-

cate women about their human rights.

States also have a duty to ensure that they
prioritize the fulfillment of the rights of those
segments of society who suffer the most dis-
crimination, a provision that is certainly rel-
evant to women affected by HIV and AIDS, who
suffer discrimination and disadvantage not
only because they are women, but also because
of their HIV status.

Fighting discrimination against women requires
States to meet their obligations atalllevels. For ex-

ample, under the Convention on the Elimination

In Focus: India'*®

Article 14 of the Constitution of India specifies “the State shall not deny to any person equality be-
fore the law or the equal protection of the laws within the territory of India.” The Constitution also
bans “discrimination on grounds of religion, race, caste, sex or place of birth.”** Nonetheless, women
are many times dispossessed of their property, despite the fact that the 1956 Hindu Succession Act
granted women the right to inherit property.'*® The Eighth Five-Year Plan (1992-1997) adopted by
the Government of India established fundamental prerequisites for improving the lives of women.
This plan obliged the State to revise inheritance norms to enable women to inherit property from
their natal family. Additionally, the State urged local governments to allocate to women 40% of
excess land (land obtained by the State from families possessing more than the permissible allo-
cation). The strategy also provided that 60% of excess allocated land should be given to families
with the land title in both spouses’ names. Later, the Ninth Five-Year Plan (1997-2002) focused on
women’s empowerment, and the Tenth Five-Year Plan (2002-2007) proposed explicit guidelines and
programs to help empower women. The Eleventh Five-Year Plan (2007-2012) took this focus one
step further: “For the first time in the history of Indian planning there is an attempt to move beyond
empowerment and recognize women as agents of sustained socio-economic growth and change.
The Eleventh Five-Year Plan acknowledges women’s agencies and tries to ensure that their needs,
rights and contribution are reflected in every section of the Plan document. Gender is, therefore,
a cross cutting theme ...""" The Eleventh Plan proposes a five-fold agenda for gender equity. This
includes economic empowerment; social empowerment; political empowerment; strengthening
mechanisms for effective implementation of women-related legislations; and augmenting delivery

mechanisms for mainstreaming gender.
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of All Forms of Discrimination against Women,
States Parties agree to take a series of measures to
combat discrimination against women.'*? These

obligations include:

i) Toembody the principle of the equality of men and
women in their national constitutions or other ap-
propriate legislation if not yet incorporated therein
and to ensure, through law and other appropriate

meants, the practical realization of this principle;

ii) To adopt appropriate legislative and other mea-
sures, including sanctions where appropriate,

prohibiting all discrimination against women;

iii) To establish legal protection of the rights of
women on an equal basis with men and to en-
sure through competent national tribunals and
other public institutions the effective protection

of women against any act of discrimination;

iv) To refrain from engaging in any act or practice
of discrimination against women and to ensure
that public authorities and institutions shall act

in conformity with this obligation;

v) To take all appropriate measures to eliminate
discrimination against women by any person,

organization or enterprise;

vi) To take all appropriate measures, including leg-
islation, to modify or abolish existing laws, regu-
lations, customs and practices which constitute

discrimination against women; and,

vii) To repeal all national penal provisions which

constitute discrimination against women.'*

Only when governments are held accountable to
enforce those rights to which they have commit-
ted will they actually do so. The next five sections
provide a basic framework realizing and enforcing
women’s rights. In order to do so, it is important for
advocates to work at various levels to ensure that

women’s human rights are respected, protected

and fulfilled. As was noted above, in order for
women’s equality to be achieved, rights must be
protected in both law and practice. Creating equal-
ity for women requires working both to strengthen
the legal standards which protect women’s rights,
and to transform biased cultural norms and prac-

tices which discriminate against women.

A.RIGHT TO A REMEDY

We know that all human rights must be re-
spected, protected and fulfilled, and that States
have concrete obligations with which they must
comply - so what happens when a State does not
comply with its obligations? When that happens,
a human rights violation has taken place, and the

State is responsible.

My understanding of justice is the solution
to every problem. | must consult with law-
yers or to the Municipal Hall to provide the
best solution to my problem. That’s my un-
derstanding of justice. | will approach the
authorities, the organizations that help
people. The government will be respon-
sible to the injustices they did because they

did not keep their promises to the people.

— GWEC Members, Northville, Philippines

States can either violate human rights because of
things that they do, or because of things that they
failtodo. Ineither case, thefact thata humanrights
violation has taken place remains the same. For
every human rights violation, victims are entitled
to an appropriate remedy, or a correction of the
violation. The Right to a Remedy'*is enshrined in
Article 2(3) of the International Covenant on Civil

and Political Rights, which states:
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Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or free-
doms as herein recognized are violated shall
have an effective remedy, notwithstanding that
the violation has been committed by persons

acting in an official capacity;

(b) To ensure that any person claiming such a rem-
edy shall have his right thereto determined by
competent judicial, administrative or legislative
authorities, or by any other competent authority
provided for by the legal system of the State, and

to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall

enforce such remedies when granted.'*

As noted earlier, Article 2 of the Convention on
the Elimination of All Forms of Discrimination
against Women also protects the right to a rem-
edy. The Convention calls on all States Parties
“To establish legal protection of the rights of
women on an equal basis with men and to en-
sure through competent national tribunals and
other public institutions the effective protection

of women against any act of discrimination.”'#

Remedies ensure that victims of human rights vi-
olations are able to seek and achieve justice; they
ensure that victims are able to secure their rights,
and that wrongdoers are also held accountable
for their actions. For example, a woman who has
been stripped of her housing and land upon the
death of a spouse is entitled to a remedy which
ensures that the discrimination she faced is re-
versed. Such women are entitled to reclaim their
property, or to adequate compensation if repos-

session is impossible.

Everyone who has suffered a human rights vio-
lation is entitled to reparations which may in-

clude restitution, compensation, rehabilitation,
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satisfaction, and guarantees of non-repetition.
As was noted previously, the (former) United
Nations Commission on Human Rights has
observed that “the practice of forced eviction
constitutes a gross violation of human rights,
in particular the right to adequate housing."™’
According to the United Nations Basic Principles
and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of
International Human Rights Law and Serious
Violations of International Humanitarian Law,
“Victims should be treated with humanity and
respect for their dignity and human rights,
and appropriate measures should be taken to
ensure their safety, physical and psychological
well-being and privacy, as well as those of their
families™® In addition, victims are entitled
to (a) Equal and effective access to justice; (b)
Adequate, effective and prompt reparation for
harm suffered; and, (c) Access to relevant infor-
mation concerning violations and reparation

mechanisms.™

FIGHTING FORCED EVICTIONS IN
THE PHILIPPINES:

Grassroots Women's Empowerment Centre
(GWEQ)™° organized community members
that were threatened with eviction to ne-
gotiate with governments for relocation
or other solutions. GWEC worked with the
Philippines National Railway lines, threat-
ened with eviction due to railway expan-
sion. Through the women'’s sustained pres-
sure and negotiations with government,
several communities now have received
alternative land and new, secure homes —

their remedy to the eviction.



Remedies apply at the level of the individual, but
they can also apply more broadly. For an individual
woman who loses her property, having her property
restored solves her immediate problem, but it does
not resolve the broader violation of property grab-
bing. States must ensure justice on an individual
basis, as well as ensure that its laws, policies and pro-

grams work to prevent violations across the board.

text box) places grassroots women in the center
of information collection by empowering them to
undertake critical evaluations of the state of their
communities. Through participatory processes
often involving the entire community, women as-
sess their communities. They consider their vulner-
abilities and resources in relation to different issues

such as vulnerability to disaster, HIV prevalence, and

access to and ownership of land and housing.

Organizations and communities can use mapping

B. UNDERSTANDING THE ISSUES
AND ORGANIZING A COLLECTIVE
RESPONSE

as a vehicle for organizing as well as a basis for ad-
vocacy. Mapping provides an opportunity to un-
cover the issues that women are facing. Women
In order to seek a remedy to a human rights viola-  identify issues in security of tenure, but also the
tion, the issues and the stakeholders involved must  reasons for it, which then help to understand

be understood. Community mapping (please see  potential solutions or remedies.

COMMUNITY MAPPING: ATOOL FOR ENGAGEMENT:®'

A community mapping is a participatory process'>> whereby community members assess the situ-
ation in their communities and document the knowledge of their fellow community members.
These mappings involve members of an organization going through a community in a structured
activity format, talking to its members, learning about the needs and resources, documenting the
findings, and then reporting the results. Community mappings frequently bring profound issues
to the forefront in the work of an organization and in the consciousness of a community, such as

land and housing evictions in the context of HIV.
MAPPING TOWARDS COMMUNITY EMPOWERMENT:

A community mapping was undertaken by the Land Access Movement of South Africa (LAMOSA)'* in
collaboration with the Huairou Commission under the Women’s Land Link Africa Initiative. The map-
ping was carried out in the rural areas of Modderspruit, Majakneng, GaMoeka, and Maboloka, as a way
for participants and community members to envision new ways to deal with their problems, have their
voices heard, raise expectations, and inspire hope that future resolutions of land reform issues could be
resolved. The mapping also helped them identify several long-term goals and impacts, which included:
obtaining title deeds to property to reduce tensions and confusion; formalizing a process to enable
negotiations between stakeholders; establishing a local advice office tied to the reform process; and

recognizing women'’s rights as tenants and landowners, and including women on land title deeds.
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MAPPING AND TAKING ACTION:

Mapping allows for the development of relevant strategies as solutions. Through mapping, Slum
Women’s Initiative for Development (SWID)™* and other grassroots leaders identified an over-
whelming amount of corruption in land distribution and widespread denial of women's rights to
land. This finding motivated SWID to establish a women’s savings club and rotating loan schemes
so that grassroots women could make housing mortgage payments and establish credit with
banks. Many women can now purchase land and access land titles, develop their land, and reduce
their economic dependence on men. The organization places priority on capacity-building and

raising awareness of women'’s land rights.

Other forms of participatory mapping have been carried out by GROOTS Peru, a coalition of
grassroots women’s groups including CONAMOVIDI (a network of women’s popular kitchens),
La Central de Bancos Comunales del Augustino y Santa Anita (a network of communal banks),
Red de Mujeres de Lima Este, Mujeres Unidas para un Pueblo Mejor and Servicios Educativos
del Augustino (SEA), which helped to identify risks and vulnerabilities in communities around
Lima. For example, in one community, women spoke of how the paths leading to the community,

situated on a hillside, are impassable in the rainy season and are prone to flooding.

rights standards, and violating legal provisions
C. CHALLENGING VIOLATING LAWS

remain in force. For human rights treaties and

Many countries have ratified international hu-
man rights treaties and adopted progressive
Constitutions that recognize women’s rights.
However, in many cases, national legislation

has not yet caught up with international human

Constitutional provisions to have meaning,
cases must often be brought before the Courts
in order to enforce women'’s rights and chal-
lenge violating laws. The case below highlights

an example in Nepal.

In Focus: Nepal'>

Since the promulgation of the Constitution of Nepal in 1990 and subsequent ratification of the
Convention on the Elimination of All Forms of Discrimination against Women in 1991, the Nepali
Constitution has not only protected against discrimination on the basis of sex but has allowed for

special provisions for the protection and advancement of women and children.

Nevertheless, formal and substantive discrimination against women continues, particularly in the ar-
eas of women's property rights and women'’s status within the family. In the 1995 case of Dhungana v
Nepal,amovement led by non-governmental organizations and women's rights groups pushed for the
elimination of discrimination against women in matters of inheritance. They did this through a chal-

lenge in the Supreme Court of Nepal against the National Civil Code, which contained an inheritance
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provision that discriminated against women on the basis of sex and marital status. Under this law, a
daughter was entitled to inherit from her father only if she remained unmarried at the age of 35. A
married woman was entitled to inherit from her husband only after 15 years of marriage, and only after
she had attained the age of 30 years. A widow who remarried was required to return to her in-laws any
property she had received from her deceased husband. She was also expected to return any share

received from her natal family upon marriage. Divorced women were not entitled to inherit at all.

The Supreme Court ruled it discriminatory that the National Civil Code required a woman re-
main unmarried until the age of 35 in order to inherit from her father, but declined to invalidate
the code. Instead, the Court directed the Government to, within one year, introduce legislation

amending the laws related to property rights pursuant to the Constitution’s equality provision.

Following the Supreme Court’s decision, some changes have been made to Nepal’s gender-biased
laws. The 11th Amendment to the Civil Code enacted several changes relating to women'’s rights and
status, including rights in marriage and inheritance. However, although the Amendment recognizes
daughters as equal heirs with sons, it continues to discriminate against women on the basis of marital

status, upholding the requirement that daughters return their shares upon marriage.

In Focus: INTERIGHTS

INTERIGHTS (International Centre for the Legal Protection of Human Rights)'*® has brought
a seminal case before the African Commission on Human and People’s Rights, in Echaria v.
Kenya, concerning women'’s property rights at divorce. There is currently no legislation gov-
erning matrimonial property in Kenya, and this case seeks to build jurisprudence in regards
to women'’s property rights. It challenges the discriminative precedent set by the domestic

judgment in Echaria v Echaria.

Echaria v Echaria™” involved a property dispute between a former diplomat and his wife, which
arose over a 100-acre tea plantation. The lower court granted Mrs. Echaria an equal share in the
acreage, as the court found that there was sufficient evidence that Mrs. Echaria had made a sub-
stantial indirect contribution to the family fortune. The Supreme Court ultimately reversed this
decision, determining that non-monetary contributions cannot be considered when splitting
matrimonial property, since it found that Mrs. Echaria had only contributed 25% of the total value

of the estate. The Court determined that she was only entitled to a quarter of the property.

This case effectively set a precedent for discriminating against women, as women are often not
able to contribute in monetary terms to marital property. INTERIGHTS hopes that the challenges
in the African Commission will change this precedent so that women’s non-monetary contribu-

tions will be recognized as supporting women'’s rights to equal shares of martial property.
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D. LAW REFORM TO PROTECT
WOMEN'S RIGHTS

Law reform is often needed to ensure that
women'’s rights have protection under the law.
Law reform can consist of passing new laws,
amending old laws to ensure greater protection
for women’s rights, or striking old laws from the
books that discriminate against or otherwise
disadvantage women. Having an adequate
legal framework which protects and upholds
women’s rights and women'’s equality is critical
to achieving justice and communicating a stan-
dard of gender equality throughout a society.
Law reform is necessary to strengthen women'’s
entitlements and to make their claims enforce-

able in and out of the courts.

Many countries have engaged in law reform to
protect women'’s property rights through land
reform. Forexample,in Uganda, a wife's consent
isnow legallyrequiredtoundertaketransactions
on jointly occupied land. However, women are
often excluded as beneficiaries of traditional
agrarian land reform. For various reasons often
related to a failure to account for gender-based
realities of land ownership and access, land
reform legislation has failed to ensure women'’s
equal access to land and representation in land
making bodies. Notwithstanding the increas-
ing number and proportion of female-headed
households, land reform often targets “heads of
households” that are often assumed to be men,

excluding women.

It is important to keep in mind that even
where good laws are in place, women are of-
ten unaware of their existence, or have little
access to the justice system. Laws are often
left unenforced. Land, housing, and property

rights of women, especially women in poor
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communities around the world, continue to be

violated. Advocates acknowledge that:

In sub-Saharan Africa, relatively few countries
have legislation in place designed to assure
women’s access to land and property. The
few countries that do have legislation include
Burkina Faso, Malawi, Mozambique, Niger,
Rwanda, South Africa, Tanzania, Uganda and
Zimbabwe. And of course, knowledge of the law,
money to gain access to it, and courage to cope
with the inevitable backlash from the family and

wider community are required too.'*®

This is because, as international advocates have
highlighted: “Law reform does not occur easily,
particularly in matters concerning women'’s rights.

Entrenched cultural attitudes may hinder it""*°

Although we cannot count on law alone
to change society, the law can and should
play the role of a leader and an educator
by showing people the way forward. In
that sense, if the law is carefully studied,
dynamically interpreted and imaginatively
applied, it can provide a basis for social ac-

tion and a political platform for change.

— Bart Rwezaura, “Protecting the Rights of the

Girl Child in Commonwealth Jurisdictions”

Still, law reform is critical to advancing women'’s
equality. Advocates recognize that “although we
cannot count on law alone to change society,
the law can and should play the role of a leader
and an educator by showing people the way
forward. In that sense, if the law is carefully stud-
ied, dynamically interpreted and imaginatively

applied, it can provide a basis for social action



and a political platform for change!'® This is
the view of the Global Coalition on Women and

AIDS, which recognizes that:

The law can be a powerful tool for protecting
women and girls and reducing their risk of
HIV infection, yet the law is just one step. It is
equally important to challenge social norms
which undermine women’s rights, and expand
legal services for women. Greater efforts to
make laws work for women — particularly in
the areas of gender based violence and prop-
erty and inheritance — could dramatically

strengthen the AIDS response.’®

The process of engaging in law reform itself can
spark a social dialogue, which can bring about
change. As Dr. Nafis Sadik, Executive Director
of the United Nations Population Fund (UNFPA)
explains, “Legislation on its own may have only
limited impact, but the very process of legisla-
tive examination and reform, together with
related advocacy efforts, is an essential step

towards lasting change.”"?

In June, 2010, the United Nations Development
Programme launched the Global Commission
on HIV and the Law to address these connec-
tions between legislation and HIV responses.

The Commission is responsible for analyzing

The [South African] Black Admin Act of 1927
regarded a black woman as a minor, which is
why it is so difficult for a lot of men to change
their attitudes about gender issues - still

regard women as minors.

— Rural Women’s Movement Member,

KwaZulu-Natal, South Africa

the impact of laws and law enforcement on the
lives of people living with HIV; sparking public
dialogue about right-based legal responses to
HIV; and providing recommendations for ac-
tion. The Commission has called attention to
the need to address discriminatory laws that
further stigmatize and disadvantage women
affected by HIV:

For example, while the number of countries
with laws to protect people living with HIV
from discrimination has increased since 2003,
one third of countries still lack HIV-specific
legal protections. In many countries, legal
frameworks that further entrench structural
inequalities persist. Moreover, the degree to
which existing anti-discrimination laws are en-
forced is unclear, and in some countries favour-
able legal frameworks are being undermined
by the criminalisation of HIV transmission and
exposure, sex work, adult consensual same-sex

sexual relations, and drug use.

The Commission has noted that“[w]here the law
has guaranteed equal inheritance and property
for women and girls, it has helped to mitigate
the social and economic burden caused by HIV
and AIDS.¢3
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In Focus: Canadian HIV/AIDS Legal Network

Canadian HIV/AIDS Legal Network'®* researches and analyzes the role that the law plays in per-
petuating women'’s poverty, lack of access to health care and social services, lack of rights aware-
ness, vulnerability to violence, and exposure to stigma and discrimination. In close collaboration
with women'’s groups, the Network develops and advocates for legal and policy frameworks that
respect, protect and fulfill women’s human rights, with the ultimate goal of reducing the dispro-

portionate impact of HIV on women and girls.

The Network has developed a tool to assist human rights advocates and policy makers in re-
forming and creating laws to meet the legal challenges posed by the HIV epidemic. The tool
is intended to promote legal reform that guarantees women's equality, prevents and remedies
abuses, and enhances women'’s economic, sexual and reproductive autonomy. To develop it,
the Canadian HIV/AIDS Legal Network undertook comprehensive consultations with repre-
sentatives of women'’s legal clinics, AIDS service organizations, organizations of people living
with HIV, research and policy institutions, and human rights organizations. The resulting two-
volume “legislative resources” focuses on the linkages between the epidemic and violations of
women’s rights in the areas of sexual and domestic violence and family and property issues.
It draws together international human rights law and illustrative examples from various ju-
risdictions as the basis for a legal framework to respect, protect and fulfill women'’s rights in
the context of HIV. It features modules in eight key areas, each of which presents a detailed
framework of legal provisions, accompanied by supporting notes and commentaries that are
based on international and regional human rights conventions. The legislative resource is not
intended for any one country; rather, it is designed to be adaptable to the needs of countries in

sub-Saharan Africa and beyond.'®®

E. ENFORCEMENT OF PROTECTIVE Discrimination against Women in Article 2(c)
LAWS says that States must “ensure through competent

national tribunals and other public institutions
Law alone is not enough to ensure women's equal-
) ) the effective protection of women against any act
ity. Even the most perfect laws on paper must still

of discrimination.”’®® That means States have an
be put into practice and then adequately enforced.

obligation to ensure that there are enough courts
Therefore, much remains to be done to ensure that

and institutions in the country to protect women
women’s equal rights to housing, land, and property

from discrimination, and that these courts and
are guaranteed in both law and practice.

institutions are accessible and fair for women.

In terms of the adequate enforcement of In order to meet these obligations, States need
protective laws, as we have noted above, the to ensure women are able to effectively and

Convention on the Elimination of All Forms of independently access: (a) a fair hearing before
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a competent, impartial and independent court
or tribunal; and (b) legal help or counsel, and
where necessary, financial aid to pay for that legal
assistance. These should be ensured to women
regardless of their financial, educational or other
background. Women should also be protected

against retaliation for bringing a claim.

Is money important to achieve justice?
Because the trend here is only those who
have money win the case even though they

did wrong.

— GWEC Members,
Northville, Philippines

The ideal approach would be to imple-
ment the CEDAW and ensure that whoever
discriminates against a woman on the
basis of her color, religious belief, gender,

sex, etc. will be punished.

— Rural Women’s Movement Member,
KwaZulu-Natal, South Africa

VARIOUS PRACTICES ENFORCING
PROTECTIVE LAWS:

Using the Police to Enforce Women’s Rights to

Property’®

In Zambia, the government has established a spe-
cial “Victims Support Unit” within the ranks of the
police. This Unit helps to protect women against
property grabbing by in-laws after the death of a
husband. Cases of property grabbing are reported
to the Unit, which follows up primarily through

intervention and mediation. If the property is
not returned voluntarily, the Unit itself collects
the stolen property and returns it to the widow.
In-laws who refuse to return the stolen property

may be subject to criminal penalties.’®

Community Watchdog Groups:

Grassroots women within GROOTS Kenya,'®® who
led community mapping projects and initiated
community dialogues, took the lead to build in-
tervention mechanisms within their communi-
ties to curb the level of property dispossession
and asset grabbing through collective groups
of community members that they call Watchdog
Groups. This model has now spread and is being
implemented by a number of community-based

groups throughout Africa.

Watchdog Groups are comprised of concerned
individuals within a grassroots community set-
ting who have combined their will, expertise,
and time towards the protection of women and
orphans from property grabbing and disinheri-
tance. These groups provide relevant information
to disinherited women and children concern-
ing what documents are important in pursuit
of their property. They also inform them of the
appropriate channels for intervention depend-
ing on the nature of the case. In addition, these
groups often contribute their own small monies
to intervene on behalf of poor widows and or-
phaned girls who cannot afford finances required
in the process of accessing disinherited property.
Watchdog Groups also connect widows and girls
who require legal advice to paralegals, where

they are present.

Watchdog Groups serve as a platform for grass-
roots women to access governance institutions,
to influence legal structures, and to advocate

against resource-stripping and the dispossession
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of women’s land and property. Most importantly,
Watchdog Groups have broken the silence on
disinheritance and have intervened significantly
to decrease evictions and property grabbing.
Community Watchdog Groups rely on the support
of paralegals, elders, and provincial administrators
for informed legal counsel and engaging protec-
tions through cultural and customary processes.
The successes or failures of Watchdog Groups are
contingent on the strength of the alliances these
groups form with community members, local au-

thorities, government officials, and administrators.

Community Dialogues:

Through the support of women’s groups and
community dialogue, Ntengwe for Community
Development'® carried out an ongoing land,
property and inheritance project at the grassroots
level to provide direction in the implementation
of land rights and property and inheritance rights
for women and girls. Watchdog Groups have been
setup with 15 women in each group. Women meet
monthly to share challenges and lessons learned.
During this monthly meeting, community women
receive counseling on issues relating to property
grabbing and how to resolve situations where
women lack identification documents such as
birth certificates and/or national identity cards for
themselves and their children. Trained community
paralegals are actively involved in helping to re-

solve and mediate these issues.
Training Paralegals in the Community:

Seke Rural Home Based Care'”' works to train
women in the use of basic inheritance laws so
that they can utilize legal processes in protecting
land and property rights. Seke partnered with the
Zimbabwe Women Lawyers Association (ZWLA),

an organization which is made up solely of women
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lawyers. Forty-eight women were selected to
undergo training. The year-long paralegal course
contains 10 modules. This allows time for as-
similation, practicing and monitoring in between
the modules. To date, notable successes include
women successfully seeking advice from the para-
legals, resulting in the resolution of land disputes.
The paralegals have successfully reversed and
stopped evictions and have helped women survi-
vors of domestic violence seek and obtain justice.
Paralegals also benefit from information- sharing

meetings in which they discuss progress updates.

Utilizing Local to Local

Dialogue to Enforce Laws:

Grassroots women engage with local officials on
matters of land and housing through a process of
Local to Local Dialogues, as developed and pro-
moted by members of the Huairou Commission.'”?
Local to Local Dialogues are locally designed strat-
egies where grassroots women’s groups initiate
and engage in discussions with local authorities
to negotiate a range of development issues to
influence policies, plans and programs to address
women'’s priorities. Dialogues have advanced
grassroots women’s abilities to negotiate with lo-
calleaders toincrease women'’s access to resources
such as land, housing and basic services and have
increased access to social services such as health
care and education. Local to Local dialogues are
an effective tool to enhance local governance
and participation of grassroots women in local
decision-making by stimulating dialogue with lo-
cal authorities, relevant government departments,
municipalities, NGOs, development partners,
the private sector and the media. The Huairou
Commission, its member organizations and UN
Habitat have coordinated efforts to document,

support and replicate this tool around the world.



The Maasai Women Development Organization
(MWEDOQO),"”* a Huairou Commission member,
successfully utilized Local to Local Dialogues in
Simanjiro and Longido districts to engage local
leaders and empower Maasai women. With little
power over land and property and lack of sufficient
information, women'’s voices in Maasai communi-
ties are silenced on the topic of land rights, and
they are often unable to make decisions or choices
about control over land. The dialogues cultivate a
deeper understanding of the issues of access to
and control over land that women face within the
pastoralist Maasai community. MWEDO leaders
also engage community women in political pro-
cesses. As a result, local authorities facilitated the
granting of land to Maasai women through the
Village Land Act. Local leaders granted land tenure
letters to over 250 women in Longido, effectively
guaranteeing their control over land. Traditional
authorities also agreed to enforce new commu-
nity agreements, such as abandoning traditional
customs and practices that deny Maasai women'’s

public participation and access to property.

Utilizing Laws for Community

Improvements and Secure Tenure:

Mujeres Unidas/Estrategia'’* has been engaged
in a process of piloting grassroots engagement
in land- regularization processes through work
with communities to take advantage of a variety

of government programs.

Communities in five districts (14 informal settle-
ments) have been trained in 24 workshops focused
on informing community members on land and
housing rights, and specifically laws in Peru that
promote land tenancy. The workshops, focused on
women, also provided advice on leadership skills
and advocacy, to ensure that the women, after

knowing their rights, are able to claim them.

The workshops also focused on identifying com-
munity issues around housing and land, and then
sharing these issues with local authorities in a
number of public events held in each community.
These events gave the communities an opportu-
nity to engage with local leaders on identified

issues and needs.

Each community is linked to a national process
of securing title through disaster-risk mitigation.
The community identifies its risk-resilience needs
- for example, resistant walls — and works with
the National Institute of Civil Defense (INDECI) to
address these needs (INDECI provides advice and
guidance to communities). Then the community
is supported to approach the Commission for the
Formalization of Informal Property (COFOPRI) to
officially gain title to their lands.

F. TRANSFORMING CUSTOMS AND
TRADITIONS THAT DISCRIMINATE
AGAINST WOMEN AND STRENGTHEN-
ING POSITIVE ASPECTS OF CULTURE

Cultural attitudes that impede the enforcement
of laws protecting women'’s rights and equality
must change. The United Nations Human Rights

Committee has unequivocally stated that:

Inequality in the enjoyment of rights by women
throughout the world is deeply embedded in
tradition, history and culture, including religious
attitudes. ... States parties should ensure that tra-
ditional, historical, religious or cultural attitudes
are not used to justify violations of women’s right
toequality before the law and to equal enjoyment
of all Covenant rights. States parties should fur-
nish appropriate information on those aspects of
tradition, history, cultural practices and religious
attitudes which jeopardize, or may jeopardize,

compliance with article 3, and indicate what
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measures they have taken or intend to take to

overcome such factors."”>

Harmful customary norms and traditional practices
often prevent the enforcement of laws that could
protect women. Conflict between customary and
statutory laws sometimes poses this problem. In
many countries, written laws are non-discrimina-
tory. However, what is applied is customary law,
which may be severely limiting for women. In some
cases, discriminatory customary laws have been

challenged on the basis of statutory law.'”®

As for our culture, we inherited this culture
from our parents. It is really necessary for
us women to attend seminars - | found out
about my rights ... We don’t have to stay
at home; we need to get out of our shells.
Gradually, if we can educate our women

here, we can change our culture.

— GWEC Member,

Lambakin Community, Philippines

Women married under customary law are po-
tentially vulnerable because of the gender dis-
crimination women face in traditional systems.
For example, in many countries, customary
marriages are automatically considered to be
out of “community of property” (recognizing
that all marital property is shared by spouses).
When this happens, not only does the husband
retain all property acquired before and during
the marriage, he also gains control over the
property of his wife. The failure to address
gender discrimination in customary law has im-
plications for implementation of international

human rights instruments.

TOOLS FOR CHANGE

It is critical to work to transform customs and
traditions that perpetuate discrimination against
women. ltisalso an obligation under internation-
al human rights law. Under the Convention on
the Elimination of All Forms of Discrimination
Against Women, for example, States Parties must
(under Article 2(f)), "take all appropriate measures,
including legislation, to modify or abolish existing
laws, regulations, customs and practices which
constitute discrimination against women.""”’
Here, the (former) United Nations Commission on
Human Rights has also urged States to “support
the transformation of customs and traditions that
discriminate against women and deny women
security of tenure and equal ownership of, access
to and control over land and equal rights to own

property and to adequate housing."'”®

Women should be encouraged to assess
which customary law or its parts are dis-

criminatory to women.

— Rural Women’s Movement Member,

KwaZulu-Natal, South Africa

Changing cultural attitudes can be hard, but
far from impossible. Social norms do and can
change. In order to make change happen, it's im-
portant for women to know their rights, and for
communities to become more aware of the fact
that without significant improvement in the re-
alization of women'’s housing, land, and property
rights, including legal protections against gender
discrimination, gains in other areas such as HIV
reduction, poverty reduction, and economic de-

velopment will not be achieved.



In Focus: Customary Law

Women'’s movements have a critical role to play in ensuring that the law is coherent and accessible
to women whose rights are violated. However, local women'’s groups often lack the capacity to
do so. Customary law is an aspect of daily governance that is rooted in their contexts. Women are

therefore often motivated to become involved when the question of customary law reform arises.

For example, the South African Law Commission (SALC) started investigating reforms to customary
law in 1996.The Centre for Applied Legal Studies (CALS), together with the Rural Women's Movement,
engaged in this process, including conducting research, providing a written submission, and doing
advocacy. The resultant Recognition of Customary Marriages Act was made operational only two years
after its enactment in November 2000."7° The Act and the participatory process that catalyzed it have

brought about changes in local attitudes and beliefs about the roles of women in marriage.

Promoting the Good Aspects of Customary Law

The Rural Women'’s Movement (RWM)™° in KwaZuluNatal Province, South Africa, has engaged in
advocacy to ensure that the voices of the province’s poor rural women are heard. In particular,
the RWM worked on issues related to the Communal Land Rights Bill of 2004 and the Traditional
Leadership and Governance Framework Bill of 2003. RWM translated these two bills from English
into the Zulu language. The RWM then held a series of consultative workshops, inviting thou-
sands of rural community women to hear about the issues within the acts, to voice their opinions
and concerns, and to make suggestions for input into the Bills. When the Communal Land Rights
Bill was being heard in Parliament, the RWM organised smaller groups of community women to
travel to the capital to directly intervene on behalf of the women in their own communities. This

method was effective in ensuring that rural women'’s voices were heard at the highest level.

Women participants brought experiences from custom, these women highlighted which parts of
their communities to bear on the problem. By the law required change, effectively influencing the

identifying the positive and negative aspects of drafting of the bill and the codification of custom.

In Focus: Kenya Legal and Ethical Issues Network on HIV & AIDS™®'

Since 2009, the Kenya Legal and Ethical Issues Network on HIV & AIDS (KELIN)'®? has utilized the custom-
ary legal system in Homabay and Kisumu Counties to facilitate access to justice for widows and their chil-
dren by ensuring that they enjoy their right to inherit and own property. This has been achieved through
a series of community dialogue forums and trainings for elders, widows and children of the widows. As

of 1 December 2011, 66 cases out of the 114 have been successfully resolved, while 48 are still ongoing.'®
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Each case takes an average of three months to be resolved. KELIN, in partnership with the communi-
ties, has been able to facilitate the construction of 11 semi-permanent houses for the most vulnerable
widows. The constructions have helped to raise awareness about the project and about widows'right to

inherit and have helped to strengthen the bond between the widows and their in-laws.

The project has been able to demonstrate that the use of cultural structures as a form of Alternative
Dispute Resolution (ADR) is faster, more efficient, less expensive and less adversarial in comparison
to the formal systems. ADR ensures a more sensitized community on human rights issues, and
therefore, as well as being a tool to restore justice, it also involves educating the community, which
deters future violations. KELIN has since launched a tool on how to work with cultural structures to
facilitate access to justice.’® The tool can be utilized to address other cultural practices that expose
women and girls to higher risk of HIV infection. This approach of using alternative dispute resolution

methods is now recognized at Article 159 (c) of the Kenyan Constitution.'®

G. HUMAN RIGHTS EDUCATION and poor people, women and men, and people of

all ethnic, religious, and linguistic backgrounds.

Human rights education plays an essential role in

Human rights education is also part of the broader
helping women know and claim their rights. It

right to education recognized under international
also encourages people to adopt values that may

law. The Universal Declaration of Human Rights
alter practices and attitudes that are harmful to

affirms in paragraph 1 that“everyone has the right
women. For people working for women’s hous-

to education”and notes in paragraph 2 that “edu-
ing, land and inheritance rights, it is important

cation shall be directed to the full development of
to understand the key rights noted in this docu-

the human personality and to the strengthening
ment, including the rights of women to equality;

to non-discrimination; to live free from gender-

based violence and harassment; to health; and

To correct this violation what we need
to housing, land and property. Promoting legal

to do is to know our laws in depth and to
education about local laws that protect these

engage in advocacy and dialogue with the
rights is also essential.

authorities to get their support.

Stakeholders at multiple levels can support hu-
— Mujeres Unidas Member,

man rights education. Thisincludes governments,
Vista Alegre, Peru

which have aresponsibility to do so, as well asnon-

governmental organizations and human rights

defenders. Law reform should be accompanied
by human rights training for lawyers and judges.
Legal literacy campaigns can be geared towards
helping women and men understand their rights
and the laws safeguarding them. Human rights

education is for everyone, including children, rich

TOOLS FOR CHANGE

of respect for human rights and fundamental
freedoms.”’® The International Covenant on
Economic, Social and Cultural Rights also rec-
ognizes “the right of everyone to education.”’®
Furthermore, the Vienna Declaration and

Programme of Action, adopted in 1993 by the



World Conference on Human Rights, positions
the right to education both as a right inherent in
the dignity of the human person and as a means
of promoting and ensuring respect for all human
rights. It calls upon “all States and institutions to
include human rights, humanitarian law, democ-
racy and rule of law as subjects in the curricula
of all learning institutions,” noting that, “human
rights education should include peace, democ-
racy, development and social justice, as set forth
in international and regional human rights instru-
ments, in order to achieve common understand-
ing and awareness with a view to strengthening

universal commitment to human rights."'¢®

Recognizing this, the (former) United Nations
Commission on Human Rights has encouraged
“Governments, specialized agencies and other
organizations of the United Nations system, in-
ternational agencies and non-governmental
organizations to provide judges, lawyers, political
and other public officials, community leaders and
other concerned persons, as appropriate, with
information and human rights education con-
cerning women’s equal ownership of, access to,
and control over land and the equal rights to own

property and to adequate housing."'®

EXAMPLES OF PRACTICAL EDUCATION
PROCESSES:

Creating Human Rights Awareness One Step at a

Time in Botswana'*°

In its work with communities, health workers,
government officials, NGOs, and businesses, the
Botswana Network on Law, Ethics, and HIV/AIDS
(BONELA) observed a lack of awareness about what
human rights are, and how to respect and promote
these rights in people’s everyday lives. There was
a lack of training materials on human rights that

suited the local context, and human rights were

often misunderstood as a foreign or “Western”

concept that was not applicable to Botswana.

In response to this, and in order to demystify the
human rights approach to HIV for local activists
and government officials, BONELA produced a
user-friendly manual for action on HIV and hu-
man rights.””' The manual has catalyzed local and
national workshops and seminars on HIV and hu-
man rights, leading to much greater awareness of
human rights issues and, in some cases, legal and

policy change.

Integrating Rights with Health

Education in Kenya

The Christian Health Association of Kenya (CHAK)
has a membership of 435 health facilities spread
throughout Kenya, of which 25 are hospitals. Its
mandate is to facilitate the role of the Church in
health care and healing. CHAK and the Kenya
Episcopal Conference health facilities jointly
provide approximately forty percent of the health
services in Kenya. CHAK has an HIV/AIDS depart-
ment and, through its member health facilities,
provides a broad range of HIV services including
PMTCT, VCT, palliative home-based care, manage-
ment of opportunistic infections, and anti-retrovi-
ral treatment. CHAK provides comprehensive HIV
care and support in twenty member hospitals,

and PMTCT services in seventy health facilities.

Integration of Legal Support: LAHI and OSIEA are
supporting a CHAK project aimed at the empow-
erment of people living with HIV/AIDS by inte-
grating legal services and rights awareness within
ten of its health facilities. CHAK is training health
providers and point people living with HIV/AIDS
to incorporate human rights sessions in their
community outreach activities and support group
meetings. FIDA (Federation of Women Lawyers)-
Kenya and other legal NGOs are partnering with

CHAK to take on cases coming out of this project
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that reflect systemic abuse of rights and cannot
be resolved informally. Complementing this legal
support, CHAK is initiating economic empower-
ment programs for people living with HIV/AIDS in

several of its sites.

Between March 2007 and May 2008, the proj-
ect was initially piloted in three sites, and then
rolled out to integrate legal support into ten of
the CHAK hospitals providing comprehensive
HIV care and treatment. The project targeted
PLWHA, community members, church leaders,
and policy makers. It also aimed to ‘facilitate
rights-based approaches, participatory methods,
capacity strengthening, and improved gender
and power relations! Two comprehensive training
curricula were developed and used (one to train
health care workers, one to train PLHA). CHAK is
currently scaling-up the project up from ten to

fifteen sites.

Using the Court to Educate on

Human Rights in Nepal

In order to mitigate the impact of unequal prop-
erty and inheritance rights, the UNDP Regional
Programme on HIV in Asia and the Pacific, in
partnership with UN Women and UNAIDS, initi-
ated a program to increase women’s access to
land and property in the context of HIV. The Asia
Pacific Court of Women was organized in 2007 at
the International Congress on AIDS in Asia and
the Pacific. Jointly hosted with UNAIDS, AWHRC,
ICRW, UN Women, Lawyers Collective and Forum
on the Women Law and Development in Nepal,
it included a jury comprised of two Supreme
Court judges from Sri Lanka and Nepal and five
expert witnesses. They heard 22 women from 11
countries across Asia Pacific share their stories
of disinheritance and property grabbing due to
their HIV status. Ultimately, the Court called for a

simultaneous process of legal reform, as well as a

TOOLS FOR CHANGE

process of social transformation necessary for so-
ciety, men and women alike, to understand that
property rights are essential for women and in
addressing and mitigating the impact of HIV. This
began a process spearheaded by UNDP together
with the International Association of Women
Judges, to sensitize judges on issues related to

property and HIV in Nepal.

Publications such as this one can be widely shared
in an effort to educate everyone about women'’s
housing, land, and property rights, but other
strategies can be effective as well. For example,
people have used radio and media to spread hu-
man rights messaging. Music, poetry and theater
are also effective tools to help educate communi-

ties about human rights.

H. WOMEN'’S PARTICIPATION IN
NATIONAL LAWS, POLICIES & PROGRAMS

Women are not only entitled to equality in law
and in practice; they are also entitled to partici-
pate in political and legislative development and
implementation without discrimination. For ex-
ample, when laws about women'’s housing, land,
property and inheritance rights are being created
and drafted, women need to be consulted and
involved so that their needs, perspectives and
desires can be considered and incorporated.
Women must be directly engaged in an effective

and meaningful way.

Political participation is essential to addressing
the gender dimensions of HIV. However, various
factors impede women'’s ability to engage in the
political arena. Gender norms, time constraints
within their daily schedules, and the stigma as-
sociated with women'’s political participation are
among the obstacles women may face. Even

when women are willing and able to overcome



these hurdles, they may experience discrimina-
tion that excludes them from the political pro-
cess. The publication, Transforming the National
AIDS Response: Advancing Women’s Leadership
and Participation, co-sponsored by the United
Nations Development Fund for Women (now UN

Women), notes:

Even as women actively strive to lead or even
participatein civil society or governmental struc-
tures, significant barriers limit their capacity and
reach . .. The main barriers to women'’s leader-
ship and patrticipation in the AIDS response cited
by women interviewed were: Cultural factors
including gender norms — 79%; the stigma of
HIV and AIDS - 58%; lack of access to resources
and economic disempowerment — 58%; lack of
access to information and knowledge — 46%;
the burden of care-giving and women’s multiple
responsibilities in the home — 46%; illiteracy —
46%; lack of self-esteem — 25%.*?

The preamble to the Convention on the
Elimination of All Forms of Discrimination
against Women recalls that “discrimination
against women violates the principles of equal-
ity of rights and respect for human dignity, is an

obstacle to the participation of women, on equal

Women cannot be left out of the national
framework for housing. We need to be
able to claim our rights for the good of
ourselves and also for the good of our
communities. This is an important part of

human rights.

— Mujeres Unidas Member,

Vista Alegre Community, Peru

terms with men, in the political, social, economic
and cultural life of their countries, hampers the
growth of the prosperity of society and the fam-
ily and makes more difficult the full development
of the potentialities of women in the service of
their countries and of humanity.'® Article 7 of
the Convention stipulates that, “States Parties
shall take all appropriate measures to eliminate
discrimination against women in the political
and public life of the country and, in particular,
shall ensure to women, on equal terms with men,
the right: ... to participate in the formulation of
government policy and the implementation
thereof...”"* In interpreting this provision, the
United Nations Committee on the Elimination of
All Forms of Discrimination against Women has

held the view that:

In order to achieve broad representation in
public life, women must have full equality in
the exercise of political and economic power;
they must be fully and equally involved in de-
cision-making at all levels, both nationally and
internationally, so that they may make their
contribution to the goals of equality, develop-
ment and the achievement of peace. A gender
perspective is critical if these goals are to be
met and if true democracy is to be assured. For
these reasons, it is essential to involve women
in public life to take advantage of their contri-
bution, to assure their interests are protected
and to fulfill the guarantee that the enjoyment
of human rights is for all people regardless of
gender. Women’s full participation is essential
not only for their empowerment but also for

the advancement of society as a whole.'®
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EXAMPLES OF PARTICIPATION:

Participating in Constitutional Development in

Uganda’™¢

InUganda, women foundthatthere were structures
in legislative functioning that they could use to
their advantage. A Constitutional Commission was
established to collect comments for incorporation
into the draft Constitution. Seminars on women's
issues in each of the 760 sub counties in Uganda
were organized collectively by the Ministry of
Women in Development and NGOs. Women orga-
nized themselves around these seminars, produc-
ing far more inputs into the process than any other
social group. Women worked cooperatively, and
submissions by women’s organizations became
streamlined, with few differences between rural
or urban women, educated and non-educated,
rich or poor women'’s groups. Women'’s groups
also made headway by linking with other social
interest groups, such as youth and rural organiza-
tions. Regular meetings, a strong delegation to the
Constituent Assembly (the body overseeing the
review of the Constitution) and a fully established
“desk” coordinating activities during the review
made for an effective intervention process and re-
sulted in: strong gains for women's equality in the
new Constitution of Uganda, including recognition
of women in society; and a promotion of women's
fundamental human rights with specific prohibi-
tion of discrimination based on sex or gender
considerations. They also made gains in providing
unique opportunities for women in Parliament, af-

firmatively established by the Constitution.

Huairou Commission and GROOTS Home Based

Care Alliance™’

The Home Based Care Alliance is a movement of
home-based caregivers organizing forrecognition
and self-representation at the local, national and

international levels, for the essential services, care

TOOLS FOR CHANGE

and resources they provide their communities.
The Alliance, organized by Huairou Commission
member network GROOTS International, forms
the central grassroots constituency of the
Commission’s AIDS Campaign, with advocacy

priorities emerging from its members.

The Alliance builds the capacity of women leaders
by sharing experiences, strategies and techniques.
It shares this information with policy makers, to
whomiitalso gives relevant data and information on
community priorities with respect to HIV and AIDS.
Additionally, the Alliance has assumed leadership
roles on government-mandated committees. The
Alliance is advocating for transparency and ac-
countability in HIV and AIDS programming so they
can monitor and evaluate resources and services

for the AIDS response in their communities.

In November 2010, the UK Consortium on AIDS
and International Development hosted an interna-
tional conference on HIV Care and Support, looking
to develop a roadmap for stakeholders to utilize
in policy development, and highlighting the vital
importance of caregivers. Such a forum provides
an opportunity for real inputs and engagement,
bringing togetherall stakeholders, including NGOs,
caregivers, funders, the Global Fund to Fights AIDS,

Tuberculosis and Malaria, as well as UNAIDS.

In response, the Huairou Commission organized
focus groups with HBCA members from Cameroon,
Ethiopia, Uganda, Kenya, Malawi, Zimbabwe,
Zambia, and South Africa. Focus group participants
discussed the issues that home-based caregivers
perceive as most important to them, with a view
toward bringing these concerns to the conference.
A core group of grassroots leaders represented the
Alliance at the conference. The meeting resulted in
concrete recommendations being integrated into
the final policy roadmap, including issues of moni-
toring and evaluation, multifaceted programming,

and targeting of participatory planning.



In addition to this grassroots consultation, the
Caregivers Action Network (which is facilitated by
Huairou Commission, VSO International, HelpAge
and Cordaid) convened a pre-meeting of caregiv-
ers and NGOs working on care and support in
communities. The purpose of the pre-meeting
was to create a unified agenda to bring into the

high-level conference.

Raising the Voices of Women Affected by HIV in

Kenya'®®

In Kenya, poor communities in urban slums and
in rural areas comprise a large portion of those
affected by HIV, and within those areas women
and girls disproportionately shoulder the
burden of caring for the sick and the orphans.
GROOTS Kenya, a movement of women self-help
groups and community-based organizations,
and Huairou Commission member, works to
strengthen the role of grassroots women in com-
munity development by serving as a platform for
women and grassroots groups to come together
and share experiences and best practices. One
of the major goals is to ensure that women
participate in the design and implementation of
strategic programs that address their priorities

and those of their communities.

One of the most critical lessons from this work
and others like it is that the population most af-
fected by HIV must be a primary partner for de-
cision-making, priority setting, and monitoring
of effective delivery of services and information.
Governance and accountability are key elements
to ensure programs are effectively reaching their
target populations. The women caring for the
sick and the orphans are the first set of actors
that deal with the HIV pandemic and yet they
are not often consulted. GROOTS Kenya and the
Home-Based Care Alliance seek to change that

pattern by ensuring that grassroots women are

directly involved in the process of making the
decisions that affect them. The National AIDS
Control Council (NACC) is now including grass-
roots women caregivers in their consultative
meetings at the local and national levels, and
some NACC officials are endorsing organized
home-based caregivers as primary partners in

local program implementation.

South African National AIDS Council Women'’s

Sector

The South AfricanNational AIDS Council (SANAC)is
the body responsible for overseeing South Africa’s
national response to HIV and AIDS. Its actions are
informed by its 2007-2011 National Strategic Plan
on HIV, AIDS, and Sexually Transmitted Infections.
SANAC consults organized sectoral groups to en-
sure that the voices of particular populations are
heard as it carries out its mandate. Among them

is the Women's Sector.

When SANAC embarked on the process of for-
mulating its 2007-2011 plan, the Department
of Health provided spaces for “sector summits”
where various organizations could give their
input into the plan. At the Women'’s Summit, par-
ticipants provided recommendations, elected a
group of sectoral representatives to SANAC, and
designated a reference group of women to sup-
port SANAC’s new Women'’s Sector. This process
empowered women to contribute to the plan-
ning process and provided valuable inputs for
the improvement of the plan by incorporating

women'’s perspectives.

The Women'’s Sector continues to be involved
in the plan’s implementation. It also advises
the SANAC policy-making process “in regards
to the realities of women’s lives and benefits
for women."* The Sector aims to build a critical
mass of different groups of women to inform
SANAC's activities.
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Magdalena Salsinha, holding coffee beans, has been pick-
ing coffee since she was 15 years old. Now 55, she lives nea
Ermera, Timor-Leste, and is married with six children.
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CHAPTER 4

HOW TO USE HUMAN RIGHTS

WHEN WE KNOW AND UNDERSTAND our hu-
man rights and are able to effectively work for
them, we are able to recognize when they are
being violated and make arguments against such
violations. Throughout this manual, we have iden-
tified many organizations addressing HIV and hu-

man rights.

To protect our rights we need to organize
ourselves and make mobilizations against
the government, so that they listen to us.
We need to claim our human rights in a

loud way!

— Mujeres Unidas Member,

Los Rosales, Peru

Some organizations explicitly refer to human
rights law in carrying out their work. Others op-
erate effectively by simply invoking the principles
embodied in the law. Regardless, all of them are
carrying out human rights work. In this chapter,
we will provide some strategies for directly ap-
plying human rights as a TOOL FOR CHANGE. The
goal of this chapter is to present specific tactics
that can be employed by those working for the
realization of women’s property and inheritance

rights in the context of HIV.

We've identified eight main human rights strate-

gies that you can think about using. These are:

1. Fact-Finding and Documentation

2. Human Rights Training and Capacity
Building

3. Strategic Organizing

4. Strategic Litigation

5. Petitioning National Human Rights

Commissions
6. Law Reform
7. Media Campaigns

8. International Advocacy

Each of these advocacy strategies is discussed be-

low in more detail.

1. FACT-FINDING AND DOCUMENTATION

Human rights fact-finding and documentation
are crucial to our accurate understanding of vio-
lations of women'’s housing, land, and property
rights. In order to design creative solutions to
violations of these human rights, there needs to
be reliable information that helps to understand
the causes, manifestations and consequences of
violations. Within the human rights context, fact-
finding and documentation go well beyond the
simple collection of information, serving rather as
spring-boards for action and advocacy. Based on
the knowledge gained through fact-finding activ-
ities, advocates are better prepared to place pres-
sure on relevant actors, pinpoint target issues,
identify key partners, and develop tailored strate-

gies aimed at ensuring the realization of women'’s



rights. As part of the larger goal of women's rights
advocacy, fact-finding is indispensable. The bot-
tom line is, learn as much as you can about the
reality for women when it comes to realization of
their housing, land, and property rights. The best
way to find out about the situation for women is
simply to ask them, and then document what you

learn, and then share with others.

My understanding of human rights is it
comes from an individual like me, and from
thatindividual, it will grow if we reached out
to other women and if we are together we

can solve any problem that we encounter.

— GWEC Member,

Northville, Bulacan, Philippines

2. HUMAN RIGHTS TRAINING AND CAPACITY
BUILDING

Now that you have educated yourself about
women’s human rights — educate others! Bring
international human rights instruments that pro-
tect women'’s rights to the attention of national
and local governments, and in particular minis-
tries concerned with housing, women, urban/ru-
ral affairs, planning and the environment. Bring
them to the attention of political parties, and
urge recognition of women'’s rights in political
platforms. Bring these rights to the attention of
your traditional leaders, the media, your schools,
your workplaces, your places of worship, or any

other place where you can reach out to others

The women gain access to justice with mobili-

zations on the streets, demanding our rights.

— Mujeres Unidas Member,

Rosales du Pro, Peru
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in your life. Most importantly, support women
to advocate for their own rights through human
rights training and capacity building. Demand
your own rights, and demand that the rights of
others be upheld too.

3. STRATEGIC ORGANIZING

Get together! Organize with others who also want
to make a change, and connect with women fac-
ing violations of their human rights. Women
around the world know that when they are orga-
nized and together in claiming their rights, and
do so loudly, through mobilizations/demonstra-
tions and use of media, change happens. Particu-
larly if they do so with other organizations, they
find that they are better able to successfully en-
force their rights. So, link with human rights ad-
vocates and work to ensure gender integration in
ongoing international human rights campaigns.
Work with each other and support each other’s
work. Women'’s rights advocates are continually
pushing for greater levels of transparency and
accountability, as well as stronger mechanisms
to protect women'’s rights. Advocates are always

strongest when working together.

Human rights for me is helping others,
helping our colleagues in our organiza-
tion. ... We can work hard to ensure no one

takes them away.

— GWEC Member,

Lamabakin Community, Philippines

4. STRATEGIC LITIGATION

Strategic litigation involves taking the State, or
other actors responsible for human rights vio-
lations, to court. According to the Centre on
Housing Rights and Evictions (COHRE), strategic

litigation is an “effective mechanism for advoca-



cy on women’s housing and land rights and can
be used in a number of ways to enforce State ob-
ligations under international human rights law.
Successful litigation supports the premise of le-
gally protected rights enshrined in international
law and enforceable at the national level.”2* Liti-
gation is a particularly powerful tool in the con-
text of countries that have ratified international
human rights conventions and have progressive
constitutions, but still have discriminatory and
violating legislation that has not caught up. Liti-

gation can have several objectives, including:

« To create legal or policy change;

- To seek clarification or stabilization of the

law;

« To create a foundation for future litiga-
tion and establish a basis for government

reform; and

« To translate legal possibility into reality,
particularly where rights are nominally
guaranteed, but are either not protected

or enforced.?”

Litigation is most successful when paired with

community mobilization and media advocacy.

5. PETITIONING NATIONAL HUMAN RIGHTS
COMMISSIONS

Many countries have national human rights
commissions, many of which consider cases.
Often, these are institutions established under
constitutional provisions, or under national hu-
man rights legislation. Many times, these are in-
dependent and autonomous government insti-
tutions. As national human rights commissions
almost always look at issues of discrimination,
women can use these spaces to raise awareness
of women’s housing, land, and property rights,
and to seek justice in cases where these rights

have been violated.

6. LAW REFORM

In countries which have inadequate or discrimina-
tory legal standards protecting women'’s housing,
land, and property rights, law reform is a critical
strategy for change. Law reform can take place
through legislative advocacy and lobbying. Place
pressure on governments to repeal laws that dis-
criminate against women and adopt new laws
which protect women’s housing, land, property
and inheritance rights, including incorporating
substantive women'’s rights into law and policy.
Demand policy, legislative and constitutional
reform which provides for gender equality, and
seize the opportunity when new laws are being
drafted to engage your elected representatives
and let them know that you want women to ben-
efit. It's critical for advocates at the national level
to encourage their government representatives
to adapt more gender-sensitive policies and leg-
islation in matters relating to housing, land, and
property, measuring the adequacy of national leg-
islation against internationally established human
rights norms. Using the tools within this manual,
you can work to lobby your government to repeal
laws that discriminate against women and adopt
new laws which protect women’s rights, including
incorporating substantive protections into law
and policy. Remember, creating good laws for
women in just a first step — it’s also important to
ensure that those laws are properly enforced!

Justice means we have the right to express
ourselves, we can approach anyone espe-
cially those people who are knowledgeable
about the laws, lawyers, if necessary. If we
achieve the justice we wanted, only then we

can say that we achieve our freedom.

— GWEC Member,

Northville, Bulacan, Philippines
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7. MEDIA CAMPAIGNS

Media campaigns can be particularly useful on
theirown,and canalsobeusedin conjunctionwith

other strategies, including litigation and lobbying

8. INTERNATIONAL ADVOCACY

Advocacy using these regional and international
mechanisms go hand-in-hand with country ad-

vocacy as regional and international recommen-

to raise awareness about women's rights. Reach dations mean little without enforcement at the

. . . . national level. Additionally, domestic remedies
out to your local television or radio stations. Write

generally have to be exhausted (including the
to your local newspaper. Teach people about the o ) ) . .
raising of regional and international claims) be-

rights they have and how they can be protected. fore complaints can be taken to regional or inter-

Disseminate international legal documents that national bodies.

protect, promote, and enforce women’s rights,

Onanindividual and collective basis, international
like the ones contained in this manual. Consider . .

advocacy can be very effective, particularly when

translating some of them into local languages. done well and with much visibility. “Naming and

Prepare pamphlets, leaflets, booklets, brochures, shaming” is a classic tactic of human rights advo-

postcards and posters explaining key aspects of  cates, where violators are publically named and

women’s rights in simple terms. But most of all, attention is drawn to shame them to compliance

raise your voice in support of women’s rights — with international human rights standards and

your voice will make a difference! interpretations.

SPECIAL PROCEDURES: A WAY TO BRING COMPLAINTS

“Special procedures” is the general name given to the mechanisms of the Human Rights Council
to address either specific country situations or thematic issues in all parts of the world. These Spe-
cial Procedures are supported by the Office of the High Commissioner for Human Rights based
in Geneva. Special procedures involve either an individual (called “Special Rapporteur,” “Special
Representative of the Secretary-General” or “Independent Expert”) or a working group usually
composed of five members (one from each region). These persons serve in their personal capac-

ity, and do not receive remuneration. As they are independent, they are impartial and unbiased.

Special procedures examine, monitor, advise and publicly report on human rights situations
in specific countries or territories, known as country mandates, or on major issue of human
rights violations worldwide, known as thematic mandates. These thematic mandates include
a focus on Adequate Housing, Health, Education and other rights. Special Procedures respond
to individual complaints; conduct studies; conduct country missions to investigate alleged hu-
man rights abuses; provide advice on technical cooperation at the country level; and engage in

human rights awareness-raising.

As part of this Special Procedures mechanism, individuals or groups may submit direct com-
plaints about ongoing violations of human rights by a Member State. The complaint is received
and if deemed admissible, reviewed by a Working Group on Situations, which then makes recom-

mendations to the Council to take action against the State.
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The United Nations has a complex system for
overseeing and protecting human rights, and you
can also take advantage of that system. Let's take

a look at what that system has to offer:

First, the United Nations Human Rights Council is
an organ of the General Assembly and based in
Geneva, Switzerland. Its mandate includes pro-
moting universal respect for the protection of all
human rights and fundamental freedoms for all,
without distinction of any kind and in a fair and
equal manner, and addressing situations of viola-
tions of human rights, including gross and sys-
tematic violations, and making recommendations.
The Council also serves as a venue for dialogue on
human rights and for promoting human rights ob-
ligations taken on by States. The Council has as-
sumed the mechanisms of the former Commission
on Human Rights, including Special Rapporteurs,
Special Representatives, Independent Experts,
and the Sub-Commission on the Promotion and
Protection of Human Rights. The Council also has
a complaint procedure and a Universal Period Re-
view (UPR) procedure. The Council’s UPR proce-
dure is a unique process that involves a review of
the human rights records of all 192 United Nations

Member States once every four years.

In addition to the Council and its mechanisms,
there are also various United Nations treaty bod-
ies, many of which we have already mentioned
throughout this manual. Each treaty body over-
sees the implementation of a treaty, and each
Committee engages in a periodic review of all
States Parties to the treaty and in issuing General
Comments (sometimes called General Recom-
mendations) on thematic and procedural issues

relevant to each treaty:

- The United Nations Committee on Economic,
Social and Cultural Rights was established by
the Economic and Social Council as the super-

visory body of the International Covenant on

Economic, Social and Cultural Rights (ICE-
SCR). There is currently an Optional Protocol
to the Covenant, creating an individual com-
plaints procedure, which is open for ratification
but which has not yet entered into force. This
Committee monitors country progress on the
ICESCR by examining periodic reports submit-
ted by governments, and advocacy organiza-
tions can submit “shadow reports” (sometimes
called alternative reports or parallel reports) to

the Committee for their consideration.

The United Nations Human Rights Committee is
the body that monitors implementation of the
International Covenant on Civil and Political
Rights and its optional protocols. The First Op-
tional Protocol to the Covenant provides for an
individual complaints procedure for persons who
claim that their rights established by the Cov-
enant have been violated. This Committee then
essentially has two mandates: to monitor country
progress on the Covenant by examining peri-
odic reports submitted by governments; and to
examine individual complaints of human rights
violations under the Optional Protocol to treaty.
Like the United Nations Committee on Economic,
Social and Cultural Rights, the United Nations Hu-
man Rights Committee also accepts shadow re-

ports from non-governmental organizations.

The United Nations Committee on the Elimi-
nation of Discrimination against Women mon-
itors implementation of the Convention on
the Elimination of All Forms of Discrimina-
tion against Women. The Optional Protocol
to the Convention authorizes the Committee
on Elimination of All Forms of Discrimination
against Women to receive and examine com-
munications from individuals claiming to be
victims of a breach of one of the provisions
of the Convention by a State Party. Interest-

ingly, the CEDAW Committee has three man-
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dates: to monitor country progress on CEDAW
by examining periodic reports submitted by
governments; to examine individual com-
plaints of violations of women’s rights under
the Optional Protocol to CEDAW; and to con-
duct missions to state parties in the context of
concerns about systematic or grave violations
of treaty rights. As with the other Commit-
tees, it too accepts shadow reports from non-
governmental organizations to help inform its

country review process.

The International Convention on the Elimina-
tion of All Forms of Racial Discrimination rec-
ognizes and protects housing rights of persons,
including women, belonging to marginalized,
racial and ethnic groups. The United Nations
Committee on the Elimination of Racial Dis-
crimination monitors implementation of the
Convention by examining periodic reports sub-
mitted by governments. Besides commenting

on country reports, the Committee monitors

TOOLS FOR CHANGE

state compliance through an early-warning
procedure and the examination of inter-state
complaints and individual complaints (the
Convention provides for the option of a com-
plaints mechanism available under Article 14).
This Committee also accepts shadow reports
from non-governmental organizations to help

inform its country review process.

The Convention on the Rights of the Child
was adopted in recognition of the specific
needs of children and to highlight the human
rights of all children. The Convention recogniz-
es the right to an adequate standard of living
for all children irrespective of sex. The United
Nations Committee on the Rights of the Child
monitors implementation of the Convention
on the Rights of the Child and monitors coun-
try progress by examining periodic reports
submitted by governments. The Committee
on the Rights of the Child also accepts shadow
reports from non-governmental organizations

to help inform its country review process.



THE LAST WORD FROM GRASSROOTS WOMEN

- Make gender equality a central objective of law reform and all efforts to realize

women’s property and inheritance rights in the context of HIV.

« Develop an understanding of human rights and laws that are supportive of wom-

en’s rights.
« Educate your community about human rights and the law.

- Organize to use human rights as a platform for local and national advocacy (e.g.,

through community mapping, mobilizations), as well as international advocacy.

« Understand procedures that may protect women'’s rights and prevent violations
(e.g., learning how to draft a legal will), as well as the remedies available to women
whose rights have been violated (e.g., bringing property and inheritance cases to

court or using local alternative dispute resolution mechanisms).

« Increase community education to reduce stigma against people living with and af-

fected by HIV.

- Identify aspects of customary law that discriminate against women, and work to

reform those harmful aspects of the law.

« Seek representation and positions with decision-making bodies to ensure that
women'’s voices are heard and respected in the development of laws and policies

that affect them.

- Engage with men and boys to address the gender dimensions of HIV and women'’s
property rights, including sharing knowledge with husbands (individually or col-
lectively through community meetings) and working with organizations of men

and boys (particularly those working for gender equality).
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A Sudanese woman attends the closing ceremony of
United Nations Volunteer Day in Sudan.
oto/Fred Noy




APPENDIX

RELEVANT INTERNATIONAL
HUMAN RIGHTS INSTRUMENTS

United Nations Commission on Human Rights Resolution 2000/13: Women’s Equal Ownership, Access to
and Control over Land and the Equal Rights to Own Property and to Adequate Housing
http://ww2.unhabitat.org/programmes/landtenure/13.asp

United Nations Commission on Human Rights Resolution 2001/34: Women’s Equal Ownership, Access to
and Control over Land and the Equal Rights to Own Property and to Adequate Housing
http://ww2.unhabitat.org/programmes/landtenure/34.asp

United Nations Commission on Human Rights Resolution 2003/22: Women’s Equal Ownership, Access to
and Control over Land and the Equal Rights to Own Property and to Adequate Housing
http://ww2.unhabitat.org/programmes/landtenure/22.asp

United Nations Commission on Human Rights Resolution 2004/21: Adequate Housing as a Component
of the Right to an Adequate Standard of Living
http://ap.ohchr.org/documents/E/CHR/resolutions/E-CN_4-RES-2004-21.doc

United Nations Commission on Human Rights Resolution 2004/28: Prohibition of Forced Eviction
http://ap.ohchr.org/documents/E/CHR/resolutions/E-CN_4-RES-2004-28.doc

United Nations Commission on Human Rights Resolution 2005/25: Women’s Equal Ownership, Access to
and Control Over Land and the Equal Rights to Own Property and to Adequate Housing
http://ap.ohchr.org/documents/E/CHR/resolutions/E-CN_4-RES-2005-25.doc

United Nations United Nations Commission on the Status of Women Resolution 42/1 (1998): Human
Rights and Land Rights Discrimination
http://www.unhabitat.org/downloads/docs/1379_68753_WR12.htm

International Covenant on Civil and Political Rights [Adopted and opened for signature, ratification and ac-
cession by General Assembly resolution 2200A (XXI) of 16 December 1966; entry into force 23 March 1976]
http://www?2.ohchr.org/english/law/ccpr.htm

General Comment No. 28 of the United Nations Human Rights Committee (2000) on Equality of rights

between men and women (Article 3)
http://www.unhchr.ch/tbs/doc.nsf/0/13b02776122d4838802568b900360e80
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International Covenant on Economic, Social and Cultural Rights [Adopted and opened for signature,
ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966; entry into
force 3 January 1976]

http://www?2.ohchr.org/english/law/cescr.htm

General Comment 4 of the United Nations Committee on Economic, Social and Cultural Rights (1991) on
The right to adequate housing (Art. 11 (1))
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/469f4d91a9378221¢12563ed0053547e?Opendocument

General Comment 7 of the United Nations Committee on Economic, Social and Cultural Rights (1997) on
Forced evictions (Art. 11 (1))
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/959f71e476284596802564c3005d8d50?0Opendocument

General Comment 16 of the United Nations Committee on Economic, Social and Cultural Rights (2005)
on The equal right of men and women to the enjoyment of all economic, social

and cultural rights (Article 3)
http://daccess-ods.un.org/access.nsf/Get?Open&DS=E/C.12/2005/4&Lang=E

Convention on the Elimination of All Forms of Discrimination against Women [G.A. res. 34/180, 34 U.N.
GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/46; entered into force Sept. 3, 1981]
http://www?2.ohchr.org/english/law/cedaw.htm

General Recommendation 15 of the United Nations Committee on the Elimination of All Forms of Dis-
crimination against Women (1990) on Avoidance of discrimination against women in national strategies
for the prevention and control of acquired immunodeficiency syndrome (AIDS)
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom15

General Recommendation 21 of the United Nations Committee on the Elimination of All Forms of Dis-
crimination against Women (1994) on Equality in marriage and family relations
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom21

General Recommendation 24 of the United Nations Committee on the Elimination of All Forms of Dis-
crimination against Women (1999) on Women and Health
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom24

United Nations Declaration on the Elimination of Violence against Women [G.A. res. 48/104, 48 U.N. GAOR
Supp. (No. 49) at 217, U.N. Doc. A/48/49 (1993)]

http://www.un.org/documents/ga/res/48/a48r104.htm

Cairo Program of Action on Population and Development (1994)
http://www.unfpa.org/webdav/site/global/shared/documents/publications/2004/icpd_eng.pdf
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in planning for this manual. Substantive content for the manual was developed with the assis-
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An international agreement, especially dealing with a specific matter. (www.dictionary.com).
A formal agreement between two or more states (www.dictionary.com).
A positive or formal statement or proclamation (www.dictionary.com).

United Nations Commission on Human Rights, “Women'’s Equal Ownership, Access to and Control
over Land and the Equal Rights to Own Property and to Adequate Housing,” Commission on Human
Rights resolution 2005/25, UN Doc. E/CN.4/RES/2005/25, 2005.

Universal Declaration of Human Rights, G.A. res. 217A (lll), U.N. Doc A/810 at 71 (1948). The Universal
Declaration on Human Rights guarantees equal rights for women and men before and during mar-
riage and at its dissolution (Article 16), recognizes every person’s right to own property and to be
protected from arbitrary deprivation of property (Article 17), and confirms the right to an adequate
standard of living, including housing (Article 25).

International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No.
16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force 23 March 1976. The Interna-
tional Covenant on Civil and Political Rights guarantees equality of persons before the courts (Ar-
ticle 14), prohibits arbitrary or unlawful interference with one’s privacy, family, or home (Article 17),
addresses equality of spousal rights during marriage and at its dissolution (Article 23), and confirms
equal protection of the law for all without discrimination (Article 26).

Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16)
at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force 3 January 1976. The International
Covenant on Economic, Social and Cultural Rights further underscores the principle of non-discrim-
ination with regard to sex and recognizes the equal right of women and men to the enjoyment of
all economic, social and cultural rights including the right to adequate housing (Articles 3 and 11).

Convention on the Elimination of All Forms of Discrimination against Women, G.A. res. 34/180, 34
U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/46, entered into force 3 September 1981.
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Article 14 (2) of CEDAW obligates States Parties “to eliminate discrimination against women in rural
areas and to ensure to such women the right to enjoy adequate living conditions, particularly in
relation to housing, sanitation, electricity and water supply.” See: Convention on the Elimination
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