The . .
Constitution Project

kA e 8 & ¢






JUSTICE DENIED

America’s Continuing Neglect of
Our Constitutional Right to Counsel

Report of the
National Right to Counsel Committee

April 2009

This Report and the work of the National Right to Counsel Committee have been supported by generous
contributions from the Open Society Institute and the Wallace Global Fund.

This Report is available at www.constitutionproject.org and www.nlada.org.


www.constitutionproject.org
www.nlada.org

Copyright © 2009 by the Constitution Project and the National Legal Aid & Defender Association. All rights reserved. No
part may be reproduced, stored in a retrieval system, or transmitted, in any form, or by any means, electronic, mechanical,
photocopying, recording, or otherwise, without the prior permission of the copyright holders.

For information about this report, or any other work of the Constitution Project, please visit our website at
www.constitutionproject.org or e-mail us at info@constitutionproject.org.



National Right to Counsel Committee

Honorary Co-Chairs

Walter F. Mondale
Senior Counsel, Dorsey & Whitney LLP;
Vice President of the United States, 1977—-1981;
United States Senator (D-MN), 1964—1977;
former Minnesota Attorney General who organized the amicus brief
of 23 states in support of Clarence Earl Gideon in Gideon v. Wainwright

William S. Sessions
Partner, Holland & Knight LLP;
Director, Federal Bureau of Investigation, 1987—1993;
Judge, United States District Court for the Western District of Texas, 1974—1987, Chief Judge, 1980—1987;
United States Attorney, Western District of Texas, 1971—1974

Co-Chairs

Rhoda Billings
Professor Emeritus, Wake Forest University School of Law;
Justice, North Carolina Supreme Court, 1985—1986, Chief Justice, 1986;
Judge, State District Court, 1968—1972

Robert M. A. Johnson
District Attorney, Anoka County, Minnesota;
former President, National District Attorneys Association;
former Chair, American Bar Association Section of Criminal Justice

Timothy K. Lewis
Co-Chair, Appellate Practice Group, Schnader Harrison Segal & Lewis LLP;
Judge, United States Court of Appeals for the Third Circuit, 1992—1999;
Judge, United States District Court for the Western District of Pennsylvania, 1991-1992;
former Assistant United States Attorney, Western District of Pennsylvania;
former Assistant District Attorney, Allegheny County, Pennsylvania

The Constitution Project % s % s % & % | iii



Justice Denied: America’s Continuing Neglect of Our Constitutional Right to Counsel

Members

Shawn Armbrust

Executive Director, Mid-Atlantic Innocence Project; as a
member of the Northwestern University Medill School of
Journalism was instrumental in achieving the 1999 death
row exoneration of lllinois inmate Anthony Porter

Jay W. Burnett

Former Judge, 3515t Criminal District Court, Harris County
Texas, appointed 1984; Judge, 183rd Criminal District
Court, Harris County, Texas, 1986—1998; Visiting Criminal
District Judge, 2nd Judicial Administrative Region of Texas,
1999—2000

Alan J. Crotzer

Probation and Community Intervention Officer, Florida
Department of Juvenile Justice; wrongfully convicted and
sentenced to 130 years in prison; served 24.5 years in prison;
exonerated based on DNA evidence in 2006

Tony Fabelo

Director of Research, Justice Center of the Council of State
Governments; former Senior Associate, The JFA Institute;
former Executive Director, Texas Criminal Justice Policy
Council, 1991-2003

Norman S. Fletcher

0f Counsel, Brinson, Askew, Berry, Seigler, Richardson &
Davis LLP; Justice, Supreme Court of Georgia, 1989—2005,
Chief Justice, 20012005

Monroe H. Freedman
Professor of Law and former Dean, Hofstra University School
of Law; nationally-acclaimed scholar of lawyers’ ethics

Susan Herman

Associate Professor of Criminal Justice, Pace University;
former Executive Director, National Center for Victims of Crime

iv | The Constitution Project % s % s % % %

Bruce R. Jacob

Dean Emeritus and Professor of Law, Stetson University
College of Law; former Assistant Attorney General for the
State of Florida, represented Florida in Gideon v. Wainwright

Abe Krash

Retired Partner, Arnold & Porter LLP; former Visiting Lecturer,
Yale Law School; Adjunct Professor, Georgetown University
Law Center; represented Clarence Earl Gideon in Gideon v.
Wainwright

Norman Lefstein

Professor of Law and Dean Emeritus, Indiana University
School of Law—Indianapolis (served as one of the
Committee’s Reporters)

Charles J. Ogletree, Jr.

Jesse Climenko Professor of Law; Executive Director, Charles
Hamilton Houston Institute for Race and Justice, Harvard
Law School

Bryan A. Stevenson
Director, Equal Justice Initiative of Alabama; Professor of
Clinical Law, New York University School of Law

Larry D. Thompson

Senior Vice President, Government Affairs, General Counsel
and Secretary, PepsiCo, Inc.; Deputy Attorney General of the
United States, 2001—2003; former United States Attorney,
Northern District of Georgia

Hubert Williams

President, Police Foundation; former New Jersey Police
Director; former Special Advisor to the Los Angeles Police
Commission



National Right to Counsel Committee

Reporters

Norman Lefstein
Professor of Law and Dean Emeritus, Indiana University School of Law—Indianapolis;
LL.B., 1961, University of lllinois College of Law; LL.M., 1964, Georgetown University Law Center.

Professor Lefstein's prior positions include service as director of the Public Defender Service for the District of Columbia, as an
Assistant United States Attorney, and as a staff member in the Office of the Deputy Attorney General of the U.S. Department

of Justice. His professional activities include serving as Chair, American Bar Association (ABA) Section of Criminal Justice in
1986—1987; and as Reporter for the Second Edition of ABA Criminal Justice Standards Relating to The Prosecution Function, The
Defense Function, Providing Defense Services, and Pleas of Guilty. During 1997—1998, Professor Lefstein served as Chief Consultant
to a Subcommittee on Federal Death Penalty Cases of the Judicial Conference of the United States, directing preparation of a
report on the cost and quality of defense representation in federal death penalty prosecutions. His publications include Criminal
Defense Services for the Poor, published by the ABA in 1982, and co-authorship of Gideon’s Broken Promise: America’s Continuing
Quest for Equal Justice, published by the ABA in 2004. He also has served as a member of the ABA's Standing Committee on Legal
Aid and Indigent Defendants and for nine years chaired its Indigent Defense Advisory Group. In 2007, Professor Lefstein concluded
seventeen years as Chairman of the Indiana Public Defender Commission.

Robert L. Spangenberg
Research Professor and Founder, The Spangenberg Project, Center for Justice, Law, and Society, George Mason University;
B.S., 1955, Boston University; J.D., 1961, Boston University School of Law.

Professor Spangenberg specialized in civil legal services early in his career, developing the Boston Legal Assistance Project,

a neighborhood civil legal services program, which he headed for nine years. After a two-year foundation study of civil legal
services in Boston and a statewide study of indigent defense in Massachusetts, Professor Spangenberg joined Abt Associates in
(Cambridge, Massachusetts, where for nine years he conducted national and local studies of indigent defense systems across the
country. In 1985, he founded The Spangenberg Group to continue the study of indigent defense nationwide. During his 23 years
as President of the organization, he visited all 50 states, testified before legislative bodies about the justice system, and served
as an expert witness in court proceedings. The Spangenberg Group published hundreds of reports and studies pertaining to the
country’s system of justice in criminal and juvenile proceedings, and for more than 20 years, Professor Spangenberg has served
as a consultant to the ABA Standing Committee on Legal Aid and Indigent Defendants. In February 2009, Professor Spangenberg
joined George Mason University, where he will continue his work on indigent defense matters.

The Constitution Project % s %k %k % | v






Table of Contents

National Right to Counsel Commiittee . . . .. ... oottt it et it i e iii
Honorary Co-Chairs. . . . .. .o ii
Co-Chairs. . oo ii
Members. . o iv
ROPOTErS. . . o v

£ Xi

Executive Summary and Recommendations . . . . ... i it i e e 1

Chapter 1—The Right to Counsel:

What is the Legal Foundation, What is Required of Counsel, and Why Does it Matter? . ............. 17
A.The US. Constitution and the Supreme Court.. . ... ... ... o 18
The Landmark Decisions: Powell and Gideon . . . . ... ... ... .. . . .. ... 18
Expansion of the Rightto Counsel . .. ... ... ... . 22
Types of Cases Requiring Counsel . . .. .. ... . .. 22
Transcripts, Experts, and Other Assistance . . .. ... .. ... ... ... . .. ... 25

AtWhat Stage of the Proceedings Is Counsel Required? . . .. .. ... ... ... . ... .. .. .. .. .. ..., 26

Waiverof the RighttoCounsel . . . .. .. ... 27

The CostoftheRightto Counsel . . ... .. ... ... . 29

B. Standards for Organizing Defense Services and Client Representation . . . ... ....................... 32
(. Professional Duty of Lawyers Representing the Indigent. . .. ... ........ ... .. ... ... ... . ...... 35
D. Ineffective Assistance of Counsel: The Difficulty of Correcting Mistakes . . ... ... .. ... ... ... .. ..., 39
E. Conviction of the Innocent and the Importance of Counsel . . ... ......... ... ... .. ... ... ..... 44
Chapter 2—Indigent Defense Today: A Dire Need forReform. . . ... ........ ... ... ... ..., 49
A.The Need for Reformis Decades Old . . . .. ... ... oo 50
B.InsufficientFunding . . . .. .. L 52
Indigent Defense Models . . .. ... ... .. 53
Stateand County Funding. . . ... . 53
General and Special Fund Revenues. . ... ... ... ... 57
Funding Shortages. . . ... ... . 59
Resource InequIties . . . .. ... o 61
CTheBurdenofToo MuchWork . ... .. oo 65
Excessive (aseloads . . .. ... ... 65
“Toughon Grime"Policies. . . .. ... .. o 70

The Constitution Project % s % % % % % | vii



Justice Denied: America’s Continuing Neglect of Our Constitutional Right to Counsel

Collateral CONSEQUENCES. . . . . . o . o 72
Criminalization of Minor Offenses . . . .. ... .o o 72
Expansionofthe RighttoCounsel . . .. ... ... .. . 74
Deinstitutionalization Without Community Support. . .. ... ... .. 75
Complexity of the Law. . . ... ... o 76
Spedialty COUMTS . . . oo 77
Lackof Open Discovery . . . .. ... o 77
D. Other Impediments to Competent and Effective Defense Services . . .. ... ... ... .. ... ........ 79
LackofIndependence. . . ... .. ... L 80
Funding Sources . . ... . 80
Selection and AssignmentofCounsel .. ... ... ... ... 82
Railuresin Providing Counsel . . . . ... ... 84
No Counsel and Late Counsel . . . ... ..o 85
IvalidWaivers . . ... 88
Absence of Law-Trained Judges. . . . .. ... ... 90
Lack of Performance Standards, Training, and Oversight .. ... .......... ... ... .. .. ... .. ..... 91
Lack of Experts, Investigators, and Interpreters. . . .. .. ... .. ... .. 93
Inadequate Client CONTACT. . . . . .. .. .. . 95
lackofTechnologyand Data . . . ... ... ... ... . . 97
Erosion of Conflictof InterestRules. . . ... ... o 98
QaseDelayS. . .o 9

Chapter 3—How to Achieve Reform:

The Use of Litigation to Promote Systemic Change in Indigent Defense . . . . . ................. 103
A. Legal Theories Underlying Litigation. . . .. ... ... .. 104
Litigation Asserting Rights of Defense Attomneys . .. ... ... ... . . 104
Litigation Asserting Defendant’s Rightto Counsel . .. .. ... ... ... .. ... ... .. ... . ... ... ... 110

B. Litigation Options: When and How Cases Are Presented . . . .. ... ... ... ... .. ... ... ... ... .... 112
Pretrial Litigation. . . . . . ... . 112
(ases Asserting the Rights of All Indigent Defendants . . ... ... ... ... ... .. ... . ... ... m

(ases Asserting the Rights of a Class of Defendants ... .......... ... .. ... ... ... ... ..... 117

(ases Asserting the Rights of an Individual Defendant. . .. ... ... ... .. ... ... ... ... 126
Quitman County v. State of Mississippi (Taxpayers'Rights Gase). . . ... .......... .. ... ... ..... 127
Post-Conviction Litigation . . . . .. ... 128

(. Judiciary’s Authority to Provide Relief . . .. ... ... .. 130
Inherent Authority of State Courts . . .. ... ... . 130
Other Theories of State Court Jurisdiction . . .. .. ... oo 134
Federal Court Jurisdiction. . .. . ... o 136

D. Lessons Learned from Prior Litigation . . . ... .. ... ... 147
All or a Large Class of Indigent Defendants . ... ... ... .. ... .. ... ... . .. ... 141

viii | The Constitution Project % s % s % % %



Table of Contents

Pretrial Litigation . . . .. .. .. 142
Experienced Practitioners Serving ProBono. . .. ... ... ... 143
Ractual Support . . . o 144
Appropriate Courtand Judicial Intervention . .. ... ... .. ... ... 145
Mediaand PublicSupport . ... ... 146

Chapter 4—How to Achieve Reform:

The Use of Legislation and Commissions to Produce Meaningful Change . . .. ................. 147
A. Legislative Background of State Oversight Commissions. . .. ... ... .. ... .. ... ... 148
Legislative Trends in the Use of Oversight Commissions Since 2000 . . . ... ... ... ... .. .. .... 149
Impetus for Legislative Reform . . . ... ... ... 152
Obstaclesto Legislative Reform .. .. .. .. ... . 154
Battle Between State Oversightand Local Control . . ... ... ... ... ... . . .. 156

B. State Oversight CommISSIONS . . . .. .. ..o 157
Independence and Structure of State Oversight Commissions . . .. ... ............ .. ... ....... 158
Appointing AUTNOTItY . . . o oo 158
Membership Criteria . . . . ... ... 159

Agency Placement . . . . .. 160
SEIUIOTY DIFECIVES. . . . . o 161
Commission Size and MembershipTenure. . ... ... ... ... . . ... ... 162
Ensuring Quality Representation and Responsibilities of an Oversight Commission ... .. ............... 162
Scope of Authority and Its Impact on Independence and Quality. . . ... ....... ... ... .. .. ... .. ... 166

Full Authority Oversight Commissions and State Public Defender Agencies with Commissions . . ... ... ... 166

State Public Defender Agencies without an Oversight Commission. . .. ... ... ... ... ... ..... 169

State Commissions with Partial Authority . . ... ... ... .. 170

State Commissions with Limited Scope . . . ... .. ... 173

Keys to a Successful Oversight Commission. . ... .. ... ... . . .. .. . . 174
CStudy COMMISSIONS . . o .o 175
Previous Study COMMISSIONS . . . . . . oo 176
Current Study CommMISSIONS. . . . . .. oo 178
Chapter 5—Recommendationsand Commentary . .............cciieeeenrrnennnn. 181
Adntroduction . ... 182
B. Recommendations and Commentary . .. ... ... . ... 183
WhatStatesShould Do . . ..o 183
Compliance with the Constitution . . .. .. ... ... .. 183
Independence. . . .. .. .. .. 185

States Without a Board or Commiission. . . ... ... ... 190
Qualifications, Performance, and Supervision of Counsel . ... ... ... .. ... ... .. ... .. ... .. 191
Workload . .. ... 192

The Constitution Project % s % s % % % | ix



Justice Denied: America’s Continuing Neglect of Our Constitutional Right to Counsel

COMPeNsation .. .. .. ... 194
Adequate Supportand ReSOUrCeS . . . . .. .. o 196
Eligibility and Prompt Assignment . . .. ... ... ... 197
Reclassification . . . ... ... 198
DataCollection . . . ... o 199

What the Federal Government Should Do . .. . ... ... 200
ANational Center for Defense Services. . .. ... ... ... .. ... 200

Federal Researchand GrantParity .. ... ... ... ... ... ... . ... 201

What Individuals, Criminal Justice Agencies, and Bar Associations Should Do . . .. .. ...... ... ... ... . 202
Adherence to Ethical Standards. . . ... ... 202
OpenFile Discovery. . . ..o o 207
Education, Advocacy and Media Attention ... .. ... ... 207
Ltgation . . . .. o 210
APPENiCeS. . . o e e e e e e 215
Appendix AsIndex of Cases. . . . .. .. 216
Appendix B Index of States . ... ... 218
Appendix C: State Statutes Establishing Public Defense Programs .. .. ... ... .. ... ... .. .. ... . . ... .. 219

x | The Constitution Project % s % s % % %



Preface

he National Right to Counsel Committee was created in 2004 to examine the

ability of the American justice system to provide adequate counsel to individuals
in criminal and juvenile delinquency cases who cannot afford lawyers. Decades after
the United States Supreme Court ruling in Gideon v. Wainwright and other landmark
Supreme Court decisions, which recognized the right to lawyers for those who cannot
afford them, there was disturbing evidence that states and localities were not provid-
ing competent counsel, despite the constitutional requirement that they do so.

The Committee’s charge was to assess the extent of the problem, the various ways that
states and localities provide legal representation to those who cannot hire their own
lawyers, and to formulate recommendations about how to improve systems of indi-
gent defense to ensure fairness for all Americans. The result is Justice Denied: America’s
Continuing Neglect of Our Constitutional Right to Counsel.

In the years since the Committee began its work, there have been both measurable
improvements in systems of legal representation, as well as notable failures, and these
are documented in this report. In examining the nation as a whole, the accompany-
ing report and recommendations cover a good deal of familiar ground. It is no longer
news that Gideon’s constitutional promise has not been fulfilled in many states and
counties around the country. But the extent and persistence of the problems are
greater than we realized. And the reasons for them are explained and analyzed in
Justice Denied to a far greater degree than has been done at any time recently.

As Justice Denied convincingly demonstrates, despite the fact that funding for indi-
gent defense has increased during the past 45 years since the Gideon decision, there

is uncontroverted evidence that funding still remains woefully inadequate and is
deteriorating in the current economic difficulties that confront the nation. Because of
insufficient funding, in much of the country, training, salaries, supervision, and staft-
ing of public defender programs are unacceptable for a country that values the rule of
law. Every day, the caseloads that defenders are asked to carry force lawyers to violate
their oaths as members of the bar and their duties to clients as set forth in rules of
professional conduct. In addition, private contract lawyers and attorneys assigned to
cases for fees receive compensation that is usually not even suflicient to cover their
overhead and that discourages their participation in defense systems. Equally disturb-
ing, in most places across the country there is no oversight at all of the representation
that these lawyers provide, and the quality of the work they provide suffers as a result.
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In addition, defendants throughout the country, especially in the lower criminal
courts, are still convicted and imprisoned each year without any legal representa-

tion at all, or are “represented” by lawyers who have hundreds of other cases (thus
violating rules of professional conduct), and lack the requisite expertise and sufficient
support staff, including persons who can investigate their clients’ cases. Sometimes
people who cannot afford an attorney sit in jail for weeks or months before being
assigned an attorney; others do not meet or speak with their lawyers until the day of a
court appearance. Too often the representation is perfunctory and so deficient as not
to amount to representation at all.

But there also are structural problems in the delivery of indigent defense services,
such as a lack of independence for defenders and the management of their responsi-
bilities. And there are policies respecting criminal prosecutions and rules of criminal
procedure that exacerbate the difficulty of providing effective defense services.

All of these problems, and more, are discussed in Justice Denied. And, unlike any
other recent report dealing with indigent defense, Justice Denied contains an in-depth
contemporary analysis of the various ways in which the 5o states have structured their
indigent defense delivery systems.

Additionally, Justice Denied breaks new ground in setting out a road map for those
seeking to improve their indigent defense systems. Besides a comprehensive discus-
sion of the approaches that have been successful in achieving improvements, the
report contains a number of recommendations for achieving reform.

There is no doubt that Americans strongly support the right to counsel that Gideon
and subsequent cases established. Americans believe that the amount of money a
person has should not determine the quality of justice he or she receives. They under-
stand that governments must play a fundamental role in securing a fair justice system
by providing independent lawyers to those unable to afford their own.

The problems detailed in Justice Denied are the responsibility not just of states and
localities. The federal government also has an obligation to ensure that the Sixth
Amendment to the United States Constitution is enforced. It should be a full partner
with states through federal funding, as recommended in this report.

The Constitution Project, which coordinated publication of this report, has over the
years sponsored numerous committees of independent experts on a wide array of
issues. Like the National Right to Counsel Committee, these experts have issued con-
sensus reports and recommendations under the auspices of the Constitution Project.
However, from the outset, this undertaking has differed from our sponsorship of
other committees because we partnered with the National Legal Aid & Defender
Association (NLADA), one of the nation’s leading expert organizations on issues of
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Preface

public defense in the United States. The Committee’s report is posted on the websites
of both NLADA and the Constitution Project. However, the findings, conclusions,
and recommendations contained in the report are solely those of the Committee.

The National Right to Counsel Committee includes an extraordinary group of indi-
viduals, with a diversity of viewpoints shaped by their service at the highest levels of
every part of federal and state justice systems. Committee members have experience
as judges, prosecutors, defense lawyers, and as law enforcement officials; members
also include nationally-known law school academics, bar leaders, a victims™ advocate,
and a court researcher.

The Committee’s honorary co-chairs are Walter E Mondale, a former vice president
of the United States who, as the then-attorney general of Minnesota, organized a
remarkable amicus curiae brief joined by 23 states on behalf of Clarence Earl Gideon.
The other is William S. Sessions, a former Director of the FBI and former United
States District Court Judge. The Committee’s co-chairs are Timothy K. Lewis, a
former United States Circuit Court Judge; Rhoda Billings, a former Chief Justice of
the North Carolina Supreme Court; and Robert M. A. Johnson, chief prosecutor of
Anoka County, Minnesota, and a former President of the National District Attorneys
Association. Among the Committee members are Professor Bruce R. Jacob, who as
an Assistant Attorney General for the State of Florida opposed Mr. Gideon’s request
for counsel in his case before the Supreme Court. Another, Abe Krash, was on the
legal team that successfully represented Mr. Gideon before that Court. Another
member, Shawn Armbrust, then a journalism student and now a lawyer, played a
leading role in successfully establishing the innocence of Anthony Porter, who came
within 48 hours of being executed in Illinois. Yet another member, Alan J. Crotzer,
was wrongfully convicted of a whole host of offenses in Florida, including sexual bat-
tery, kidnapping, burglary, and robbery, and sentenced to 130 years in prison; he was
exonerated when DNA proved his innocence.

The Committee owes a great debt of gratitude to many people who contributed to
their deliberations and to the report and its recommendations. First and foremost
are its reporters: Norman Lefstein, Professor of Law and Dean Emeritus, Indiana
University School of Law—Indianapolis, and Robert L. Spangenberg, Research
Professor of the Center for Justice, Law, and Society at George Mason University.
Professors Lefstein and Spangenberg are two of the nation’s most highly regarded
experts on issues of indigent defense. Together they drafted the Committee’s
report and assisted the Committee in crafting its recommendations. I also want to
acknowledge the efforts of Rebecca Jacobstein and Jennifer Riggs, two members of
the Massachusetts bar and former staff members of The Spangenberg Group. Both
devoted extensive time to the report and made extremely important contributions in
preparing drafts of several chapters of the report.

The Constitution Project % s % % % % % | xiii



Justice Denied: America’s Continuing Neglect of Our Constitutional Right to Counsel

Last, but by no means least, I want to recognize the valuable contributions to the
Committee’s work by its first team of reporters: Paul Marcus, Haynes Professor of
Law and Kelly Professor of Teaching Excellence, William & Mary Law School, and
Mary Sue Backus, Associate Professor of Law, University of Oklahoma College of
Law. The early work of Professors Marcus and Backus for the Committee provided
a firm foundation for development of the Committee’s report. The materials they
prepared were transmitted to Professors Lefstein and Spangenberg and were used
by them in constructing their final report. Although Professors Backus and Marcus
were unable to put aside other demands on their time in order to continue as the
Committee’s reporters, their assistance deserves special mention and appreciation.
Much of their investigation of indigent defense is captured in their excellent law
review article on the subject. See Paul Marcus and Mary Sue Backus, 7he Right to
Counsel in Criminal Cases, A National Crisis, 57 HasTINGS L. J. 1031 (2006).

Finally, it is important for me to say a word about the intended audience for this
report. justice Denied is not just for those who provide indigent defense services,
although everyone in the business of providing such services will surely find it of in-
terest. Instead, the report should be required reading for legislators, executive branch
officials, judges, researchers, bar leaders, and everyone else who possesses the power to
remedy or influence the problems that this report vividly documents. Justice Denied
is the handbook that lights the way toward genuine and lasting improvement in the
delivery of indigent defense services in America, thus enhancing the quality of justice
for all. Its findings and recommendations must—at long last—be heeded.

Virginia E. Sloan
President and Founder
The Constitution Project
April 2009
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Justice Denied: America’s Continuing Neglect of Our Constitutional Right to Counsel

Introduction

ore than 45 years ago, the United States Supreme Court rendered one of its best

known and most important decisions— Gideon v. Wainwright. In memorable
language, the Court explained that “[i]n our adversary system of criminal justice, any
person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial
unless counsel is provided for him.” Observing that “lawyers in criminal courts are
necessities, not luxuries,” the Court concluded that governments have an obligation
under the United States Constitution to provide lawyers for people charged with a
felony who cannot afford to hire their own.

Soon afterwards, the Court extended Gideon, applying the right to a lawyer to
juvenile delinquency cases and to misdemeanor cases where imprisonment results.
The right to counsel is now accepted as a fundamental precept of American justice. It
helps to define who we are as a free people and distinguishes this country from totali-
tarian regimes, where lawyers are not always independent of the state and individuals
can be imprisoned by an all powerful and repressive state.

Yet, today, in criminal and juvenile proceedings in state courts, sometimes counsel is not
provided at all, and it often is supplied in ways that make a mockery of the great promise
of the Gideon decision and the Supreme Courts soaring rhetoric. Throughout the United
States, indigent defense systems are struggling. Due to funding shortfalls, excessive casel-
oads, and a host of other problems, many are truly failing. Not only does this failure deny
Justice to the poor, it adds costs to the entire justice system. State and local governments
are faced with increased jail expenses, retrials of cases, lawsuits, and a lack of public con-
fidence in our justice systems. In the countrys current fiscal crisis, indigent defense funding
may be further curtailed, and the risk of convicting innocent persons will be greater than
ever. Although troubles in indigent defense have long existed, the call for reform has never
been more urgent.

The National Right to Counsel Committee

For the first time since the Gideon decision, an independent, diverse group, whose
members include the relevant constituencies of the justice system, has examined the
nation’s ways of providing defense services for the poor and is sounding the alarm
about the grave problems that exist today nationwide. The National Right to Counsel
Committee was established to address the full dimension of the difficulties in indi-
gent defense from a national perspective. The Committee’s members include persons
with judicial, law enforcement, prosecution, and defense experience, as well as policy-
makers, victim advocates, and scholars. The membership also includes a person who
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Executive Summary and Recommendations

was convicted of a crime that he did not commit, sent to prison, and later exonerated
due to DNA evidence. (A list of Committee members and brief biographies of our
Reporters precede this Executive Summary.)

Mission and Scope

The Committee’s two-fold mission was to examine, across the country, whether
criminal defendants and juveniles charged with delinquency who are unable to retain
their own lawyers receive adequate legal representation, consistent with decisions

of the Supreme Court and rules of the legal profession, and to develop consensus
recommendations for achieving lasting reforms.

In approaching these subjects, the Committee was mindful that there have been
numerous studies that have cataloged the problems with indigent defense, but these
reports have not had significant impact in bringing about improvements. For this
reason, the Committee was determined that its Report focus not simply on all that
ails indigent defense—although Chapter 2 of this Report clearly does that—Dbut that
it also present detailed information on successful strategies for change. Chapter 3,
therefore, is an in-depth, first-of-its-kind analysis of indigent defense litigation in-
stituted to achieve reforms, including approaches that have been successful; Chapter
4 describes the various statewide structures used in the delivery of indigent defense
services and suggests the kinds of oversight bodies most likely to succeed in promot-
ing positive change.

Making a case for needed reform in the United States is not especially difficult
because the subject has often been examined and the difhiculties in delivering defense
services are constantly in the news. In conducting its work, the Committee, through
its Reporters, had access to literally hundreds of national, state, and local reports of
indigent defense, as well as several thousand newspaper articles spanning even beyond
the past decade. This Report cites many of the most recent studies conducted in state
and local jurisdictions, a national report of the American Bar Association published
in 2004, and numerous newspaper articles. In addition, some site visits were con-
ducted by independent researchers (other than our Reporters), retained on behalf of
the Committee, and the reports of these persons are referenced in Chapter 2. Because
the Committee desired a study that would withstand the scrutiny of any persons who
would doubt its findings, the statements in the five chapters of this Report are fully
supported, with numerous sources contained in more than 9oo footnotes.
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The Committee’s focus purposely has not included the myriad of problems involved
in providing defense representation in death penalty cases. The Committee was aware
that The Constitution Project had issued several reports related to the death penalty.
See MANDATORY JUsTICE: EIGHTEEN REFORMS TO THE DEATH PENALTY (2001); and
MANDATORY JusTICE: THE DEATH PENALTY REVISITED (2006), both of which are
available on The Constitution Project’s website (http://www.constitutionproject.
org/). There also are the 2003 ABA Guidelines for the Appointment and Performance
of Counsel in Death Penalty Cases (available at http://www.abanet.org/legalservices/
downloads/sclaid/indigentdefense/deathpenaltyguidelines2003.pdf). Moreover, by
excluding death penalty prosecutions, the Committee believed that it could better
concentrate its attention on defense representation in non-capital cases. Also, while
juvenile delinquency proceedings are discussed in this Report, the Committee
recognizes that its primary focus has been on defense services in criminal cases. For
further specific information about juvenile defense representation, the Committee
commends the materials available on the website of the National Juvenile Defender
Center (http://www.njdc.info/index.php), some of which also are cited in Chapter 2.

Before summarizing each of the chapters in this Report, we want to emphasize that
our overriding focus has been on the many current difficulties throughout the country
in providing indigent defense representation. Obviously, there has been considerable
progress since Gideon was decided in 1963. The sums spent by state governments and
local jurisdictions in defending accused persons have increased significantly during
the past four decades, and there are some places in which defense services are being
delivered by talented professionals who have the time, training, and resources to do
first-rate legal work for their clients. However, even in these places the progress that
has been made is at considerable risk given the fiscal problems that now afflict state
and local governments. Just as this Report was being completed, on December 10,
2008, the Center on Budget and Policy Priorities, a non-partisan research and policy
organization, reported that “[a]t least 43 states faced or are facing shortfalls in their
budgets for this and/or next year.”

Moreover, the evidence is overwhelming that jurisdictions that have done reasonably
well in the indigent defense area are in a distinct minority. In most of the country,
notwithstanding the dedication of lawyers and other committed staff, quality defense
work is simply impossible because of inadequate funding, excessive caseloads, a lack
of genuine independence, and insuflicient availability of other essential resources. In
addition, as our summary below of Chapter 2 points out, these are by no means the
only problems.
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Chapter Summaries

Chapter 1—The Right to Counsel: What is the Legal Foundation,
What Is Required of Counsel, and Why Does It Matter?

Our first chapter provides a primer on the right to counsel in America, which derives
from the Sixth Amendment to the United States Constitution and is applicable to
the states. We explain the kinds of cases to which the right applies, which are the

vast majority of criminal cases at trial and on appeal as well as juvenile delinquency
proceedings at trial and on appeal. Moreover, the Supreme Court of the United States
has continued to extend and to elaborate upon the right to counsel. In 2002, the
Court declared that a defendant who receives a suspended sentence in a misdemeanor
case may not later be imprisoned for a probation violation unless counsel was af-
forded when the defendant was initially prosecuted. And, in 2008, the Court held
that the right to counsel attaches at initial court appearances at which defendants
learn of the charges brought by the state.

But an accused is entitled to more than just a lawyer. The right to counsel also
encompasses the right to experts and transcripts to assist in a person’s defense, and,
like counsel, those must be paid for by governments. While the Court has not held
that defendants must be represented by lawyers, it has declared that lawyers must be
provided unless defendants knowingly, voluntarily, and intelligently decide to forego
the assistance of counsel. On the other hand, the Court has said virtually nothing
about how governments are to provide lawyers and, even more importantly, who
must pay for the experts, transcripts, and thousands of attorneys across the country
who must be provided to assist accused persons in criminal and juvenile cases. What
we do know is that these expenses entail substantial costs, and the financial burden,
as a result of the Court’s decisions designed to fulfill a requirement of the federal
Constitution, has fallen exclusively on state and local governments, who are called
upon to translate the right to counsel into meaningful indigent defense programs. As
we observe in Chapter 1, the Court’s decisions “are a significant high-cost, unfunded
mandate imposed upon state and/or local governments.”

One of the reasons that the right to counsel is expensive is because the lawyers
providing the representation must be trained and have offices, computers, and the
assistance of investigators and other paralegals. If they are private attorneys, they
must receive adequate compensation for their services. If they are employed as public
defenders, they must have reasonable salaries and benefits. In addition, the rules

of the legal profession require that all attorneys who represent clients, including
indigent clients, must be “competent” and “diligent” in doing so. Consequently, they
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cannot be allowed to have an unreasonable number of clients, lest they violate their
duties as members of the bar and deprive their clients of the kind of representation
that a private lawyer could be expected to provide. In addition, all states require
that legal representation be made available in situations where the right to counsel is
not constitutionally required, thus further straining the resources of public defense
programs.

Chapter 1 also addresses why the right to counsel matters. The most compelling
answer is that, in our adversary system of justice, fairness is served if both sides are
represented by lawyers who are evenly matched in areas such as available time to
devote to the case, training, experience, and resources. When the defense does not
measure up to the prosecution, there is a heightened risk of the adversary system

of justice making egregious mistakes. We have learned all too well during the past
decade, with the advent of DNA evidence, that an unknowable number of genuinely
innocent persons in the United States have been wrongfully convicted and sent to
prisons. Usually this has happened due to police and prosecution errors or because
of mistaken eyewitness identifications, though on occasion it has been due to clear
abuses of law enforcement powers. Wrongful convictions also have occurred as a
result of inadequate representation by defense lawyers. Whatever the reasons, for
innocent persons to lose their liberty is a travesty. Equally troubling, it means that the
guilty are free to roam without restraint, victimizing others, while the state pays to
incarcerate those who have not transgressed against society. Well-trained lawyers and
adequately funded systems of defense are essential to prevent this from happening.

Finally, effective programs of public defense are crucial to the public’s trust in the
legitimacy of its justice systems and confidence in its results. While politicians
frequently fail to support adequate funding of indigent defense, fearing a lack of
public support for such action, the evidence suggests that the public understands the
issue better than the politicians may appreciate. Several years ago, a national, inde-
pendent public opinion research organization polled 1,500 Americans and requested
their views respecting indigent criminal defense. The results revealed overwhelming
support for appointing and paying for lawyers on behalf of persons who could

not afford one. The survey results are available at http://www.nlada.org/Defender/
Defender_Awareness/Defender_Awareness_Indigent.

Chapter 2—Indigent Defense Today: A Dire Need for Reform

Over a period of many years, there have been numerous national reports that have
exposed the countless problems in indigent defense and urged reforms, but the
problems have persisted. Although the funding of indigent defense among state and
local governments has increased considerably since the 1960’s, inadequate financial
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support continues to be the single greatest obstacle to delivering “competent” and
“diligent” defense representation, as required by the rules of the legal profession, and
“effective assistance,” as required by the Sixth Amendment. Moreover, the country’s
current fiscal crisis, which afflicts state and local governments everywhere, is having
severe adverse consequences for the funding of indigent defense services, which
already receives substantially less financial support compared to prosecution and law
enforcement.

Undoubtedly, the most visible sign of inadequate funding is attorneys attempting

to provide defense services while carrying astonishingly large caseloads. Frequently,
public defenders are asked to represent far too many clients. Sometimes the defenders
have well over 100 clients at a time, with many clients charged with serious offenses,
and their cases moving quickly through the court system. As a consequence, defense
lawyers are constantly forced to violate their oaths as attorneys because their caseloads
make it impossible for them to practice law as they are required to do according to
the profession’s rules. They cannot interview their clients properly, effectively seek
their pretrial release, file appropriate motions, conduct necessary fact investigations,
negotiate responsibly with the prosecutor, adequately prepare for hearings, and
perform countless other tasks that normally would be undertaken by a lawyer with
sufficient time and resources. Yes, the clients have lawyers, but lawyers with crushing
caseloads who, through no fault of their own, provide second-rate legal services,
simply because it is not humanly possible for them to do otherwise. Finally, to com-
plete the picture, we discuss in Chapter 2 a variety of factors that exacerbate caseload
problems for indigent defense systems, such as “tough on crime” policies translated
by legislatures into additional criminal laws, the need for defendants to be aware of
the collateral consequences of conviction, the criminalization of minor offenses, the
ever-increasing complexity of the law with which defense attorneys must be familiar,
a lack of open file discovery practices by prosecutors, and specialty courts that impose
additional time demands on defense attorneys.

Beyond excessive caseloads, there are other impediments to having successful indigent
defense programs. Too often the problems stem from a lack of independence from
the authorities that provide funding for the defense program. We tell stories in
Chapter 2 of county ofhicials, responsible for providing funds for indigent defense,
subjecting chief public defenders to political pressures because their lawyers chal-
lenged the prosecution and did exactly what they were required to do in representing
their clients. We also point out that a lack of independence from the judiciary some-
times impacts the selection, appointment, and payment of counsel. Lawyers deemed
to be too aggressive may be excluded from appointments, or favoritism may be
shown to certain lawyers, who are appointed to a disproportionate share of the cases.
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Other difficulties encountered in efforts to provide effective defense services include

a lack of experts, investigators, and interpreters; insufficient client contact; and
inadequate access to technology and data. Usually, there are no enforceable standards
governing the performance of defense counsel, little or no training of defense lawyers,
and a lack of meaningful supervision and oversight of their performance. Another
problem is that defense lawyers are not always appointed to clients’ cases in a timely
manner, causing defendants to remain in custody far longer than they would other-
wise and counties to incur jail costs that could have been avoided had counsel been
appointed earlier in the process.

So far, we have focused on situations when lawyers are provided for the accused,
although sometimes later than they should be. But there is another dimension to
the problem, namely, the total absence of counsel because defendants either are not
advised or not adequately advised of their right to counsel. When a defendant is not
adequately advised of the right to counsel, the waiver almost certainly would not
withstand scrutiny as a valid waiver of the right to legal representation. The invalidity
of the waiver, however, typically fails to come to light, as the waiver process is of low
visibility and defects rarely surface in the appellate courts. There are still some lower
courts, moreover, that do not maintain a record of proceedings, so there is no way
to be sure exactly how counsel was offered to the accused and if the waiver of legal
representation was valid. There also is considerable evidence that, in many parts of
the country, prosecutors play a role in negotiating plea arrangements with accused
persons who are not represented by counsel and who have not validly waived their
right to counsel. Not only are such practices of doubtful ethical propriety, but they
also undermine defendants’ right to counsel.

Many of the Committee’s findings reported in Chapter 2 are virtually identical to a
recently completed study of indigent defense services in misdemeanor cases in the
United States conducted by the National Association of Criminal Defense Lawyers
(NACDL). Publication of this study is expected to be released early in 2009. Among
the problems identified in the forthcoming NACDL report are the following: (1)
defendants unrepresented in misdemeanor courts because they have not properly
waived the right to counsel; (2) excessive caseloads of public defenders and assigned
counsel that undermine effective representation and lead lawyers to violate their
ethical obligations; (3) defendants pleading guilty to misdemeanor offenses without
an understanding of the applicable and potentially severe collateral consequences;
(4) a lack of investigators, experts, and mental health professionals; and (5) the
over-criminalization and prosecution of minor infractions and offenses, which drains
resources that would otherwise be available for more serious offenses.
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Chapter 3—How to Achieve Reform:
The Use of Litigation to Promote Systemic Change in Indigent Defense

There is no better evidence of the problems in implementing the Supreme Court’s
right to counsel decisions than the enormous number of lawsuits that have been
brought over a period of many years and the litigation currently pending, in which
indigent defense representation has been challenged in the courts. Many times, as
reflected in Chapter 3 (and in other chapters), these challenges have been successful
and have led to improvements.

The lawsuits that we discuss were brought in federal and state courts in the following
jurisdictions: Alabama, Alaska, Arizona, California, Connecticut, Florida, Georgia,
Illinois, Indiana, Kansas, Kentucky, Louisiana, Massachusetts, Michigan, Minnesota,
Mississippi, Montana, Nevada, New Hampshire, New Jersey, New Mexico, New
York, Oklahoma, Oregon, Pennsylvania, Tennessee, Texas, Washington, and West
Virginia. In addition, as this Report was completed, litigation respecting indigent de-
fense was pending in at least seven states, five of which are reviewed in Chapter 3. In
Michigan and New York, lawsuits have been brought challenging entire systems for
the delivery of indigent defense services. In Florida, Kentucky, and Tennessee, litiga-
tion is pending in which defense lawyers have challenged the actions of trial courts in
seeking to require public defense programs to handle caseloads alleged to be excessive.

In concluding Chapter 3, we sum up lessons learned in seeking indigent defense
reforms through litigation. We suggest that actions should be instituted pretrial on
behalf of all, or a large class of indigent defendants, in order to secure a favorable
remedy with broad impact. We also stress the importance of involving pro bono
counsel from large law firms or the involvement of lawyers from public interest legal
organizations, since systemic reform litigation is time consuming and requires an
expertise not typically possessed by public defense practitioners. We also stress the
importance of strong factual support on behalf of the claims asserted and discuss the
role of the media and public support in fostering a climate likely to lead to a success-
ful outcome.

Chapter 4—How to Achieve Reform:
The Use of Legislation and Commissions to Produce Meaningful Change

In this chapter, we set forth the organizational structures for delivering indigent
defense services in the 5o states and devote particular attention to developments since
the year 2000. We note that 11 states have enacted legislative changes during the past
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eight years and describe the kinds of changes that have occurred. In addition, we
review the impetus for legislative reforms and the obstacles to achieving change.

Currently, there are 27 states that have organized their defense services either entirely
or substantially on a statewide basis. Of these, there are 19 states that have a state
commission with supervisory authority over the state’s defense program headed by
either a state public defender or state director; in the other eight states, there is a state
public defender but not a state commission to provide oversight. In the remaining 23
states, there is either a state commission with partial authority over indigent defense
(nine states); a state appellate commission or agency (six states); or no state commis-
sion of any kind (eight states).

Based upon our study of defense programs, we offer a number of suggestions about
what is necessary in order to have a successful statewide oversight body. We urge that
the state’s commission be an independent agency of state government and that its
placement within any branch of government be for administrative purposes only. We
also suggest that the members of the commission be appointed by a diverse group

of persons so that the members are not responsible to just one or two appointing
authorities to whom they feel a sense of obligation. A range of other specific matters
are explored as well, including the duties that should be given to commissions so that
they will be able to improve the quality of representation in the state. Finally, we con-
sider the role of study commissions in achieving indigent defense reforms, pointing
out the contributions that they have made in the past and noting the several current
commissions that are focused on indigent defense reforms.

Chapter 5—Recommendations and Commentary

This chapter contains the Committee’s 22 Recommendations. Each of the rec-
ommendations is accompanied by Commentary with cross-references to other
parts of the Report that explain and support our positions. All of the black-letter
Recommendations, without the Commentary, are reproduced below.

One of our most important recommendations is that indigent defense should be in-
dependent, non-partisan, organized at the state level, adequately funded by the state
from general revenues, and overseen by a board or commission. See Recommendation
2. Of equal significance is our recommendation that the federal government assist the
states in the delivery of indigent defense services. For more than 45 years, the states
and/or counties have struggled—and continue to struggle—to implement the Gideon
decision and its progeny. The right to counsel is a federal guarantee based upon the
Sixth Amendment to the United States Constitution, and it is entirely fitting that the
federal government assist in its implementation. See Recommendations 12 and 13.
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Finally, we emphasize that, in order to achieve reform at the state level, it is vital that
a coalition of partners be engaged as part of a comprehensive strategy. The judiciary,
bar officials, community leaders, public interest organizations, national associations
of lawyers, and others need to be enlisted as partners to persuade the legislature of
the importance of an adequate statewide program of indigent defense. To succeed,
empirical documentation of the problems, as well as favorable media coverage, will be
needed in order to generate a positive climate of public support. All of these efforts
are essential investments in America’s future because, as Judge Learned Hand said
many years ago:

If we are to keep democracy, there must be a commandment:

Thou shalt not ration justice.

Recommendations

What States Should Do

Compliance with the Constitution

Recommendation 1—States should adhere to their obligation to guarantee fair criminal and juvenile
proceedings in compliance with constitutional requirements. Accordingly, legislators should appropriate
adequate funds so that quality indigent defense services can be provided. Judges should ensure that all
waivers of counsel are voluntary, knowing, intelligent, and on the record, and that quilty pleas are not
accepted from accused persons absent valid waivers of counsel. Prosecutors should not negotiate plea
agreements with accused persons absent valid waivers of counsel and should adhere to their duty to assure
that accused persons are advised of their right to a lawyer.

Independence

Recommendation 2—States should establish a statewide, independent, non-partisan agency headed by

a Board or Commission responsible for all components of indigent defense services. The members of the
Board or Commission of the agency should be appointed by leaders of the executive, judicial, and legislative
branches of government, as well as by officials of bar associations, and Board or Commission members
should bear no obligations to the persons, department of government, or bar associations responsible for
their appointments. All members of the Board or Commission should be committed to the delivery of quality
indigent defense services, and a majority of the members should have had prior experience in providing
indigent defense representation.
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Recommendation 3—The Board or Commission should hire the agency’s Executive Director or State Public
Defender, who should then be responsible for hiring the staff of the agency. The agency should act as an
advocate on behalf of improvements in indigent criminal and juvenile defense representation and have

the authority to represent the interests of the agency before the legislature pertaining to all such matters.
Substantial funding for the agency should be provided by the state from general fund revenues.

States Without a Board or Commission

Recommendation 4—In states that do not have a statewide, independent, non-partisan agency respon-
sible for all components of indigent defense services, a statewide task force or study commission should

be formed to gather relevant data, assess its quality as measured by recognized national standards for the
delivery of such services, and make recommendations for systemic improvements. The members of the task
force or study commission should be appointed by leaders of the executive, judicial, and legislative branches
of government, as well as by officials of bar associations, and task force or study commission members
should bear no obligations to the persons, departments of government, or bar associations responsible for
their appointments.

Qualifications, Performance, and Supervision of Counsel

Recommendation 5—The Board or Commission should establish and enforce qualification and perfor-
mance standards for defense attorneys in criminal and juvenile cases who represent persons unable to af-
ford counsel. The Board or Commission should ensure that all attorneys who provide defense representation
are effectively supervised and remove those defense attorneys who fail to provide quality services.

Workload

Recommendation 6—The Board or Commission should establish and enforce workload limits for defense
attorneys, which take into account their other responsibilities in addition to client representation, in order to
ensure that quality defense services are provided and ethical obligations are not violated.

(ompensation

Recommendation 7—Fair compensation should be provided, as well as reasonable fees and overhead ex-
penses, to all publicly funded defenders and for attorneys who provide representation pursuant to contracts
and on a case-by-case basis. Public defenders should be employed full time whenever practicable and salary
parity should be provided for defenders with equivalent prosecution attorneys when prosecutors are fairly
compensated. Law student loan forgiveness programs should be established for both prosecutors and public
defenders.
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Adequate Support and Resources

Recommendation 8—Sufficient support services and resources should be provided to enable all defense
attorneys to deliver quality indigent defense representation, including access to independent experts,
investigators, social workers, paralegals, secretaries, technology, research capabilities, and training.

Eligibility and Prompt Assignment

Recommendation 9—Prompt eligibility screening should be undertaken by individuals who are inde-
pendent of any defense agency, and defense lawyers should be provided as soon as feasible after accused
persons are arrested, detained, or request counsel.

Reclassification

Recommendation 10—In order to promote the fair administration of justice, certain non-serious misde-
meanors should be reclassified, thereby reducing financial and other pressures on a state’s indigent defense
system.

Data Collection

Recommendation 11—~Uniform definitions of a case and a consistent uniform case reporting system
should be established for all criminal and juvenile delinquency cases. This system should provide continuous
data that accurately contains the number of new appointments by case type, the number of dispositions by
case type, and the number of pending cases.

What the Federal Government Should Do

A National Center for Defense Services

Recommendation 12—The federal government should establish an independent, adequately funded
National Center for Defense Services to assist and strengthen the ability of state governments to provide
quality legal representation for persons unable to afford counsel in criminal cases and juvenile delinquency
proceedings.

Federal Research and Grant Parity

Recommendation 13—Until a National Center for Defense Services is established, as called for in
Recommendation 12, the United States Department of Justice should use its grant and research capabilities
to collect, analyze, and publish financial data and other information pertaining to indigent defense. Federal
financial assistance through grants or other programs as provided in support of state and local prosecutors
should also be provided in support of indigent defense, and the level of federal funding for prosecution and
defense should be substantially equal.
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What Individuals, Criminal Justice Agencies, and Bar Associations Should Do

Adherence to Ethical Standards

Recommendation 14—Defense attorneys and defender programs should refuse to compromise their
ethical duties in the face of political and systemic pressures that undermine the competence of their repre-
sentation provided to defendants and juveniles unable to afford counsel. Defense attorneys and defender
programs should, therefore, refuse to continue representation or accept new cases for representation when
faced with excessive workloads that will lead to a breach of their professional obligations.

Recommendation 15—Judges, prosecutors, and defense lawyers should abide by their professional obliga-
tion to report to disciplinary agencies knowledge of serious ethical violations that impact indigent defense
representation when the information they possess is not confidential. Appropriate remedial action should
be taken by persons with responsibility over those who commit such ethical violations.

Open File Discovery

Recommendation 16—Prosecutors should adopt open file discovery policies in order to promote the fair
administration of criminal and juvenile justice.

Education, Advocacy and Media Attention

Recommendation 17—State and local bar associations should provide education about the professional
obligations and standards governing the conduct of defense attorneys, prosecutors, and judges in order to
promote compliance with applicable rules. State and local bar associations, defense attorneys, prosecutors,
judges, and their professional associations should support and advocate for reform of indigent defense
services in compliance with the recommendations contained in this report.

Recommendation 18—Criminal justice professionals, state and local bar associations, and other organiza-
tions should encourage and facilitate sustained media attention on the injustices and societal costs entailed
by inadequate systems of indigent defense, as well as those systems that function effectively.

Litigation

Recommendation 19—When indigent defense systems require defense attorneys to represent more
clients than they can competently represent or otherwise fail to assure legal representation in compliance
with the Sixth Amendment, litigation to remedy such deficiencies should be instituted.

Recommendation 20—When seeking to achieve remedies that will favorably impact current and future
indigent defendants, litigation should be instituted pretrial on behalf of all or a large class of indigent
defendants.
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Recommendation 21—Whenever possible, litigation should be brought by disinterested third parties,
such as private law firms or public interest legal organizations willing to serve as pro bono counsel, who
are experienced in litigating major, complex lawsuits and accustomed to gathering and presenting detailed
factual information. Bar associations and other organizations should encourage law firms and public inter-
est legal organizations to undertake indigent defense litigation and should recognize in appropriate ways
the contributions of private counsel in seeking to improve the delivery of indigent defense services.

Recommendation 22—Defense lawyers who provide representation in appellate and post-conviction
cases and organizations that advocate as amicus curiae should urge the United States Supreme Court and
state Supreme Courts to adopt a test for ineffective assistance of counsel that is substantially consistent with
the ethical obligation of defense counsel to render competent and diligent representation.
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The Right to Counsel:
What is the Legal Foundation,
What is Required of Counsel, and Why Does it Matter?
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A. The U.S. Constitution and the Supreme Court

The Landmark Decisions: Powell and Gideon

he Sixth Amendment to the United States Constitution states that “in all

criminal prosecutions the accused shall enjoy the right to ... have the assistance
of counsel for his defense.”" By its terms, the Sixth Amendment does not require that
counsel be appointed for the accused and, as part of the Bill of Rights which original-
ly was applicable only to the federal government, it did not apply to the states at all.?
When adopted in the late 1700, it was a rejection of the English practice of denying
legal representation to persons charged with felony offenses.’ In addition, a number
of the original states granted persons a right to counsel in their state constitutions,*
but these provisions were not interpreted to require that counsel be appointed for
those unable to afford a lawyer.

Today, the Sixth Amendment provision related to the assistance of counsel means
something entirely different due to several of the most famous decisions of the
United States Supreme Court. And, as a nation, consistent with the direction charted
by the nation’s highest court, we understand the importance of providing lawyers to
those unable to afford an attorney because persons who lack legal training cannot
adequately represent themselves in criminal and juvenile court proceedings.

The landscape respecting the right to counsel began to change with the Supreme
Court’s 1932 decision in Powell v. Alabama,® in which nine poor black youths were
accused of raping two white women. Amidst “an atmosphere of tense, hostile, and

v U.S. Const. amend. VI

> 'The first ten amendments to the Constitution are collectively referred to as the Bill of Rights and,
in accord with its specific language, originally applied only to restrain acts of the federal govern-
ment. Gradually, through a process often referred to as “selective incorporation,” the Supreme
Court has applied most of the amendments to the States, concluding that they are embodied
within the Fourteenth Amendment’s due process of law clause because they are “fundamental to
principles of liberty and justice.” See GEOFFREY R. STONE, ET AL., CONSTITUTIONAL LAW 702—I0
(4th ed. 2001); ANTHONY LEWIS, GIDEON'S TRUMPET 93—99 (1964).

3 Powell v. Alabama, 287 U.S. 45, 60—61 (1932).

4 See Floyd G. Feaney and Patrick G. Jackson, Public Defenders, Assigned Counsel, Retained Counsel:
Does the Type of Criminal Defense Counsel Matter?, 22 Rut. L. Rev. 361, 362, n. 11 (1991).

s “The practical effect of this newly created right was limited because many defendants were too poor
to pay for counsel and the right was not always understood to be a right to have counsel appointed.
It took another 200 years to establish the principle that the state should provide counsel to those
who are unable to pay for the representation.” /. at 362.

6 Powell v. Alabama, 287 U.S. 45 (1932).
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Chapter 1—The Right to Counsel

excited public sentiment,”” the defendants were hurriedly charged and tried by white
jurors, convicted, and sentenced to death, except for the youngest defendant who
was 12 years old and sentenced to life in prison without the possibility of parole. As
required by Alabama law applicable to death penalty cases, two defense lawyers were
provided to the defendants, but this did not occur until the morning of trial when
there was no opportunity for the attorneys to investigate their clients’ cases or other-
wise prepare for trial. The Supreme Court reversed the defendants’ convictions, hold-
ing that they “were not accorded the right to counsel in any substantial sense” and
that the denial of counsel violated the federal Constitution’s Fourteenth Amendment
due process of law clause applicable to the states.’

Although the ruling in Powell was limited to capital proceedings in state criminal
courts, its rationale regarding the need for legal representation has been invoked by
the Supreme Court in subsequent decisions and is just as compelling today as when
the words were penned more than 75 years ago:

The right to be heard would be, in many cases, of little avail if it did not
comprehend the right to be heard by counsel. Even the intelligent and
educated layman has small and sometimes no skill in the science of law.
If charged with a crime he is incapable, generally, of determining for
himself whether the indictment is good or bad. He is unfamiliar with the
rules of evidence. Left without the aid of counsel he may be put on trial
without a proper charge, and convicted upon incompetent evidence, or
evidence irrelevant to the issue or otherwise inadmissible. He lacks both
the skill and knowledge adequately to prepare his defense, even though
he has a perfect one. He requires the guiding hand of counsel at every
step in the proceedings against him. Without it, though he be not guilty,
he faces the danger of conviction because he does not know how to
establish his innocence.™

Despite the foregoing rationale of the Powell decision, which applies not only to
capital cases but to non-capital criminal and juvenile delinquency proceedings as
well, legal representation as a matter of constitutional right was not extended beyond

7 Id. at 51

8 Id. ats8.

9 'The applicable language of the Fourteenth Amendment provides that no “State shall deprive any
person of life, liberty, or property without due process of law.” U.S. Const. amend. XIV, § 1. For
a detailed account of the trials and history surrounding the Powell case, see Douglas O. Linder,
Without Fear or Favor: Judge James Edwin Horton and the Trial of the Scottsboro Boys, 68 UMKC L.
Rev. 549 (2000); Michael J. Klarman, 7he Racial Origins of Modern Criminal Procedure, 99 MicH.
L. Rev. 48, 61-67 (2000).

o [d. at 68—69.
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capital cases for another 31 years—not until the Supreme Court’s historic decision in
Gideon v. Wainwright."! What happened in Gideon illustrates the enormous impor-
tance of providing defense lawyers for those who cannot afford to retain their own.

On June 3, 1961, there was a break-in at a pool hall in Panama City, Florida, result-
ing in the theft of some alcohol and change from a cigarette machine and juke box.
Clarence Earl Gideon was charged with a felony under Florida law, i.e., breaking and
entering with the intent to commit a misdemeanor. Gideon informed the trial judge
that he could not go to trial because he needed a lawyer, and he asked the court to
appoint a lawyer for him because he lacked money to hire an attorney. The judge
summarily refused the request, and Gideon proceeded to defend himself, claiming
that he was innocent. The jury, however, convicted Gideon, and he was sentenced

to five years in prison, the maximum penalty for the offense. Gideon then sought
relief from the Florida Supreme Court, arguing that the trial court’s refusal to provide
counsel for him violated his rights under the federal constitution, but again his claim
was rejected.

With the aid of a prison library, Gideon drafted a five-page petition to the Supreme
Court asking that his appeal be considered on constitutional grounds. The Court
agreed to hear his case, and assigned Abe Fortas, a prominent Washington, D.C.
lawyer from the firm of Arnold, Fortas & Porter to brief and argue Gideon’s appeal.’

The unanimous decision of the Supreme Court in Gideon v. Wainwright, rendered
on March 18, 1963, was written by Justice Hugo Black. Calling it an “obvious truth™?
that lawyers in criminal cases are “necessities not luxuries,”"* the Court held, for the
first time, that the Sixth Amendment’s effective assistance of counsel provision is

a fundamental and essential right made obligatory upon the states by virtue of the
Fourteenth Amendment’s due process of law clause.”

1 Gideon v. Wainwright, 372 U.S. 335 (1963). During the 25 years between Powel/ and Gideon, the
Court decided only two major right-to-counsel cases: Johnson v. Zerbst, 304 U.S. 458 (1938) and
Betts v. Brady, 316 U.S. 455 (1942), overruled by Gideon v. Wainwright, 372 U.S. 335 (1963). In
Zerbst, the Court held that an indigent criminal defendant had the right to the assistance of counsel
under the Sixth Amendment when charged with a federal crime and that it could only be denied if
based on a defendant’s knowing, intelligent, and voluntary waiver of counsel. In Bezzs, the Supreme
Court held that the Sixth Amendment did not apply to the states. The Court reasoned that the
“appointment of counsel is not a fundamental right, essential to a fair trial” and thus was not part
of the concept of “due process incorporated in the Fourteenth Amendment.” /d. at 472.

n Gideon, at 336—38. See also, ANTHONY LEw1s, GIDEON'S TRUMPET (1964); Gideon’s Trumpet (CBS
television broadcast, April 30, 1980).

5 Gideon, 372 U.S. at 344.

u Id.

15 The Court stated that, “We accept Betts v. Brady’s assumption, based as it was on our prior cases,
that a provision of the Bill of Rights which is ‘fundamental and essential to a fair trial’ is made
obligatory upon the States by the Fourteenth Amendment. We think the Court in Bezzs was wrong,

20 | The Constitution Project s % % % % % %



Chapter 1—The Right to Counsel

With customary eloquence, Justice Black further explained:

The right of one charged with crime to counsel may not be deemed
fundamental and essential to fair trials in some countries, but it is in
ours. From the very beginning, our state and national constitutions and
laws have laid great emphasis on procedural and substantive safeguards
designed to assure fair trials before impartial tribunals in which every
defendant stands equal before the law. This noble ideal cannot be realized
if the poor man charged with crime has to face his accusers without a
lawyer to assist him.'°

The “obvious truth” to which the Court referred was made apparent when Gideon’s
case was sent back to Florida for a new trial. This time Gideon had the “guiding hand
of counsel,”" as a local attorney was appointed to represent him and in advance of
trial spent several days investigating the case against his client. At trial, the lawyer
skillfully exposed the weaknesses in the testimony of the state’s witnesses, demonstrat-
ing how the state’s eyewitness was likely the real culprit. He also called Gideon to the
stand, who denied any role in the break-in and provided evidence of his innocence,
rebutting testimony that went unchallenged during his first trial. The jury deliberated
only an hour and acquitted Gideon of all charges.!®

Because Gideon was charged with a felony under Florida law punishable by a
maximum five-year sentence, Gideon has stood for the proposition that the Sixth
Amendment right to counsel applies to defendants charged with felonies in state
criminal courts. Like the Powell opinion on which Gideon relied, the Supreme Court’s
rationale in Gideon applies to all criminal and juvenile proceedings, not just felony
cases, as the Court’s decision was based on a desire to ensure that persons charged

in the justice system were treated equally and afforded a fair opportunity to defend
themselves.

in concluding that the Sixth Amendment’s guarantee of counsel is not one of those fundamental
rights.” Id. at 342.

16 Id, at 344.

7 Id. at 345.

8 See ANTHONY LEwIS, GIDEON'S TRUMPET 23450 (1964). The attorney appointed to represent
Gideon was W. Fred Turner of Panama City, Florida, who was appointed by the court upon
Gideon’s specific request. Turner spent considerable time in the vicinity of the alleged break-in
getting to know local people, interviewing witnesses, and understanding the case. In fact, Turner
went so far as to spend a day picking pears with the mother of the State’s chief eyewitness against
Gideon, Henry Cook. But Turner was not Gideon’s first counsel when the case was remanded from
the Supreme Court. Initially, two ACLU attorneys from Miami represented him. This infuriated
Gideon, and he demanded that they be dismissed because he was adamant about having a local at-
torney. The judge asked whether there was anyone he would like to have as his lawyer, and Gideon
requested Turner.
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Expansion of the Right to Counsel

In 1963, in the wake of the Gideon decision, numerous questions were unresolved.
Foremost among these was whether the right to counsel extended beyond felony
cases. For example, did the right to counsel apply in misdemeanor prosecutions and
in juvenile delinquency proceedings? Was it necessary to provide defense counsel the
services of experts, such as psychiatrists, and other kinds of ancillary assistance? At
what stage of a case must counsel be provided? Under what circumstances, if any,
may a defendant proceed without an attorney? And, perhaps most important of

all, who is responsible for compensating the defense attorneys who would now be
required and how should the delivery of defense services be structured?"”

Types of Cases Requiring Counsel

The next major expansion of the right to counsel occurred in 1967 with the Supreme
Courts In re Gaul® decision, in which the right to counsel was applied to juvenile
delinquency proceedings. Citing Powell and Gideon, the Court held that a child
found to be delinquent and “subjected to the loss of his liberty for years is compara-
ble in seriousness to a felony prosecution. The juvenile needs the assistance of counsel
to cope with problems of law, to make skilled inquiry into the facts, to insist upon

v Prior to the Supreme Court’s ruling in Gideon, states sometimes provided counsel to indigent
defendants in non-capital cases. For example, as early as 1854, the Indiana Supreme Court approved
appointing counsel for an indigent charged with burglary: “But that the services rendered by
Baird [the defense attorney] were necessary to be rendered by some attorney, will scarcely admit
of argument. It is not to be thought of, in a civilized community, for a moment, that any citizen
put in jeopardy of life or liberty, should be debarred of counsel because he was too poor to employ
such aid. No Court could be respected, or respect itself, to sit and hear such a trial. The defense of
the poor, in such cases, is a duty resting somewhere, which will be at once conceded as essential to
the accused, to the Court, and to the public.” Webb v. Baird, 6 Ind. 11, 13 (1854). In 1881, a New
York Criminal Procedure Law was amended to provide that in felony cases defendants were to be
asked whether they wanted an attorney, and if they did, a pro bono lawyer was to be appointed.
See MicHAEL McCONVILLE AND CHESTER L. MIRsKY, JuRy TRIALS AND PLEA BARGAINING: A
True HisTORY, 36, n. 20 (2005). Moreover, the first public defender office in the United States was
established in 1914 in Los Angeles. See website of the Los Angeles Public Defender Office, available
at htep://www.pd.co.la.ca.us/history.html. Nevertheless, as stated in an amicus curiae brief filed in
the Supreme Court in Gideon, “counsel is rarely appointed in non-capital cases, even if requested.”
Brief of Amici Curiae American Civil Liberties Union, Gideon v. Wainwright, 371 U.S. 335 (1963).
The extent to which counsel actually was provided in state non-capital criminal prosecutions prior
to Gideon is not well documented, but clearly as of 1963, no state provided the range of guarantees
that Gideon and subsequent Supreme Court decisions have required. For a discussion of the right
to counsel in the early American colonies and in States prior to the Gideon decision, see Note, An
Historical Argument for the Right to Counsel During Police Interrogations, 73 YALE L. J. 1000, 1018-34
(1964); Fellman, 7he Right to Counsel Under State Law, 1955 Wis. L. Rev. 281 (1951); W. H. BEANEY,
TuE RigHT TO COUNSEL IN AMERICAN COURTS 8—24, 80—100 (1955); JAMES J. Tomkovcz, THE
RiGgHT TO THE AssiSTANCE OF COUNSEL 1-13 (2002).

20 [n re Gault, 387 U.S. 1 (1967).
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regularity of proceedings, and to ascertain whether he has a defense and to prepare
and submit it. The child ‘requires the guiding hand of counsel at every step in the

proceedings against him.”*!

Then, in 1972, in the case of Argersinger v. Hamlin,* the Sixth Amendment again

was invoked, resulting in another significant expansion of the right to counsel.

An indigent defendant was charged with the misdemeanor offense of carrying a
concealed weapon. Denied legal representation, he was convicted and sentenced to
jail. Emphasizing the defendant’s loss of liberty and the importance of counsel in
achieving fair trials, the Supreme Court reversed. As the Court explained, “absent a
knowing and intelligent waiver [of counsel], no person may be imprisoned for any
offense, whether classified as petty, misdemeanor, or felony, unless he was represented
by counsel at his trial.”»

In 2002, Argersinger was applied to cases in which defendants, without being afforded
counsel, receive suspended jail sentences, are placed on probation, and later the pro-
bation is revoked and imprisonment imposed. In Alabama v. Shelton,* the Supreme
Court held that “the Sixth Amendment right to appointed counsel, as delineated in
Argersinger..., applies to a defendant in Shelton’s situation. We hold that a suspended
sentence that may ‘end up in the actual deprivation of a person’s liberty,” may not

be imposed unless the defendant was accorded ‘the guiding hand of counsel’ in the
prosecution of the crime charged.”” As the Court explained, when the prison term

is activated, incarceration is not for the probation violation but for the underlying
suspended offense for which the defendant was never provided the opportunity to
have legal representation.?

Based upon the Fourteenth Amendment’s due process and equal protection clauses,
defense counsel for the indigent also has been required in appellate cases. In 1963,
in Douglas v. California,” a companion case to Gideon decided the same day, the
Supreme Court held that an indigent defendant may not be discriminated against

u I, at 36.

22 Argersinger v. Hamlin, 407 U.S. 25 (1972).

2 Id. at 37. Following Argersinger, the Supreme Court emphasized that actual imprisonment is what
triggers the right to counsel. In Scott v. Illinois, 440 U.S. 367 (1979), the Court held that the
Sixth Amendment is not violated when a defendant faces possible imprisonment but is only fined.
“[W]e believe that the central premise of Argersinger—that actual imprisonment is a penalty dif-
ferent in kind from fines or the mere threat of imprisonment—is eminently sound and warrants
adoption of actual imprisonment as the line defining the constitutional right to appointed counsel.”
Id. at 373.

24 Alabama v. Shelton, 535 U.S. 654 (2002).

25 Id. at 658.

26 Id. at 662.

27 Douglas v. California, 372 U.S. 353 (1963).
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by virtue of poverty and denied the right to an attorney to assist with the first appeal
granted by the state as a matter of right.”® More recently, in Halbert v. Michigan,” a
case decided in 2005, the Court invoked the rationale of Douglas, holding that a state
may not deny counsel to a defendant who seeks to appeal following entry of a guilty
plea. In Halbert, the Court recounted the numerous issues that defendants who plead
guilty may raise on appeal in an effort to set aside their guilty pleas, as well as the dif-
ficulty of doing so without the aid of an attorney.*

This discussion of the expansion of the right to counsel deals with what states must
do as a matter of federal constitutional law. However, state courts have interpreted
their state constitutions and statutes in ways that have expanded the right to

counsel beyond what the Supreme Court has required.’" This is important because,

8 “The present case, where counsel was denied petitioners on appeal, shows that the discrimination
is not between possibly ‘good and bad cases,” but between cases where the rich man can require the
court to listen to argument of counsel before deciding on the merits, but a poor man cannot. There
is lacking that equality demanded by the Fourteenth Amendment....” Douglas, 372 U.S. at 357—58.

29 Halbert v. Michigan, 545 U.S. 605 (2005).

0 The Court stated that “one who pleads guilty or nolo contendere may still raise on appeal constitu-
tional defects that are irrelevant to his factual guilt, double jeopardy claims requiring no further
factual record, jurisdictional defects, challenges to the sufficiency of the evidence at the preliminary
examination, preserved entrapment claims, mental competency claims, factual basis claims, claims
that the state had no right to proceed in the first place, including claims that a defendant was
charged under an inapplicable statute, and claims of ineffective assistance of counsel.” /2. at 621-22.
Further the Court pointed out that, “navigating the appellate process without a lawyer’s assistance
is a perilous endeavor for a layperson, and well beyond the competence of individuals, like Halbert,
who have little education, learning disabilities, and mental impairments.” /. at 621. “Michigan’s
very procedures for seeking leave to appeal after sentencing on a plea, moreover, may intimidate the
uncounseled.” /d. at 622.

s To illustrate, under the Oregon Constitution, defendants have the right to counsel at any criminal
proceeding, whether or not a term of imprisonment is imposed. See Or. Consr., Art I § 115 Gaffey
v. State, 67 P2d 634 (Ore. App. 1981). The right to counsel in Oregon also applies to all offenses
that have the character of criminal prosecutions, such as traffic infractions, whether or not they
are statutorily labeled crimes or have the possibility of imprisonment, if they retain penal charac-
teristics. See Brown v. Multnomah County District Court, 570 P2d 52 (1977). Moreover, Oregon
provides counsel as of right in termination of parental rights proceedings, to both the parents and
the child, civil commitment proceedings, and dependency proceedings to both the parents and the
child. See ORS 138.510 et seq. Tennessee also has expanded the right to counsel in criminal proceed-
ings, appointing an attorney to every person “accused of any crime or misdemeanor whatsoever”
(Tenn. Code Ann. § 40-14-102 (2005); and in all proceedings for the filing of a writ of habeas
corpus or of error coram nobis (Tenn. Code Ann. § 40-14-204 (2005). In Massachusetts, the right
to counsel is afforded to children and their parents, custodians, or guardians in care and protection
and related proceedings; persons in mental health proceedings, including civil commitment, medi-
cal treatment, sex offender registry, and sexually dangerous person cases; and elderly or disabled
persons in care and protection. See Art. 12 of the Massachusetts Declaration of Rights; Marsden v.
Commonwealth, 352 Mass. 564, 568 (1967); M.G.L. ch. 6 §§ 178L and 178M; M.G.L. ch. 123 §§ 5,
12(b), 35; M.G.L. ch. 123A §§ 13-14; M.G.L. ch. 201 §§ 6, 6A, 14(d); M.G.L. ch. 211D § 16; Rogers
v. Commissioner of Dept. of Mental Health, 390 Mass. 489 (1983); Guardianship of Roe, 383 Mass.
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oftentimes, indigent defense® programs are called upon to provide the necessary legal
representation, which requires the time of defense lawyers and support staffs, as well
as additional cost.

Transcripts, Experts, and Other Assistance

The Supreme Court recognized, even before Gideon, that poverty must not prevent

a defendant from receiving fair and equal treatment in the courts. The Dowuglas and
Halbert cases discussed in the preceding section applied the reasoning of Griffin v.
llinois,» a 1956 Supreme Court decision in which the Court held as a matter of due
process and equal protection that a trial transcript must be furnished to an indigent
at state expense if it is required for a defendant’s appeal to be heard in the state’s
appellate court. As the Court in Griffin explained, “[t]here can be no equal justice
where the kind of trial a man gets depends on the amount of money he has. Destitute
defendants must be afforded as adequate appellate review as defendants who have
money enough to buy transcripts.”*

The principle of the Griffin case was applied again by the Court in 1985 in Ake v.
Oklahoma® to require that the state provide access to a psychiatrist for an indigent
defendant who makes a preliminary showing that his sanity will be an issue at trial.
The Ake decision has been invoked by federal and state courts to require that other
kinds of assistance, both expert and non-expert, are provided to indigent defendants,
thereby helping to ensure that the accused receives meaningful legal representation.*

415 (1981); Superintendent of Belchertown State Sch. v. Saikewicz, 373 Mass. 728 (1977); M.G.L. ch.
19A § 20; M.G.L ch. 19C § 7.

52 'This report uses the terms “indigent defense” and “public defense” interchangeably to refer to pro-
grams in state and local jurisdictions used to provide legal representation in criminal and juvenile
cases for persons unable to afford an attorney.

33 Griffin v. Illinois, 351 U.S. 12 (1956).

34 Id. at 19.

55 Ake v. Oklahoma, 470 U.S. 68 (1985).

36 See Moore v. State, 390 Md. 343 (Md. 2005) (citing cases that have extended Akes reasoning to non-
psychiatric experts); See, e.g., Dunn v. Roberts, 963 F2d 308, 313 (10th Cir. 1992) (battered-spouse
syndrome expert); Scott v. Louisiana, 934 F.2d 631, 633 (sth Cir. 1991) (ballistics expert); Little v.
Armontrout, 835 F2d 1240 (8th Cir. 1987) (hypnosis expert); Bright v. State, 265 Ga. 265 (Ga. 1995)
(toxicologist); Crawford v. State, 257 Ga. 681 (Ga. 1987) (serologist, psychologist, survey expert);
Thornton v. State, 255 Ga. 434 (Ga. 1986) (forensic dentist); People v. Lawson, 163 1ll. 2d 187 (Ill.
1994) (fingerprint and shoe print experts); James v. State, 613 N.E.2d 15, 21 (Ind. 1993) (blood
spatter expert); State v. Coker, 412 N.W.2d 589, 593 (Iowa 1987) (expert to assist with intoxication
defense); Harrison v. State, 635 So.2d 894 (Miss. 1994) (pathology expert); State v. Huchting, 927
S.W.2d 411, 419 (Mo. Ct. App. 1996) (DNA expert); People v. Tyson, 209 A.D.2d 354 (N.Y. App.
Div. 1994) (voiceprint expert); State v. Mason, 82 Ohio St. 3d 144, (Ohio 1998) (non-psychiatric
experts generally).
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At What Stage of the Proceedings Is Counsel Required?

The Powell, Gideon, Gault, and Argersinger cases held that the accused had a consti-
tutional right to counsel at trial. These cases did not address the stage of the case at
which the right to counsel attaches. Timing is important because the earlier a defense
attorney enters a client’s case, the better the lawyer is able to protect the client’s rights
and provide effective representation. If, for example, representation begins just after
the client is charged, counsel can seek the defendant’s release from custody and begin
a prompt investigation of the facts.

In its Powell decision in 1932, the Supreme Court recognized the importance of coun-
sel’s presence during the pretrial phase of a case: “[D]uring perhaps the most critical
period of the proceedings against these defendants, that is to say, from the time of
their arraignment until the beginning of their trial, when consultation, thorough-
going investigation and preparation were vitally important, the defendants did not
have the aid of counsel in any real sense....”

Although the Supreme Court has not specified the exact time by which defense coun-
sel must be offered to the indigent accused, clearly, a defendant must be furnished the
right to an attorney well before the trial itself. As the Court has explained, “the right
to counsel granted by the Sixth and Fourteenth Amendments means at least that a
person is entitled to the help of a lawyer at or after the time that judicial proceed-
ings have been initiated against him ‘whether by way of formal charge, preliminary
hearing, indictment, information, or arraignment.””* In 2008, the Court rendered

its most recent decision on the subject, holding that the right to counsel attaches at

a criminal defendant’s initial court appearance where he learns of the charges against
him and his liberty is subject to restriction regardless of whether the prosecutor is
aware of the proceedings.” This ruling is consistent with what the Court previously
had stated, i.e., defendants are guaranteed counsel “at any stage of the prosecution,

57 Powell, 287 U.S. at 57-8.

% Brewer v. Williams, 430 U.S. 387, 398 (1977) (citing Kirby v. Illinois, 406 U.S. 682, 689 (1972)).

3 Rothgery v. Gillespie County, 128 S. Ct. 2578 (2008). In Rothgery, the Supreme Court did not
actually decide that the initial court appearance at issue in the case was a “critical stage” at which a
lawyer had to be offered to the accused. As the Court explained: “Once attachment occurs, the ac-
cused at least is entitled to the presence of appointed counsel during any ‘critical stage’ of the post-
attachment proceedings; what makes a stage critical is what shows the need for counsel’s presence.
Thus, counsel must be appointed within a reasonable time after attachment to allow for adequate
representation at any critical stage before trial, as well as at trial itself.... Our holding is narrow....
We merely reaffirm what we have held before and what an overwhelming majority of American
jurisdictions understand in practice: a criminal defendant’s initial appearance before a judicial of-
ficer, where he learns the charges against him and his liberty is subject to restriction, marks the start
of adversary judicial proceedings that trigger attachment of the Sixth Amendment right to counsel.”
Id. at 2591-92.
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formal or informal, in court or not, where counsel’s absence might derogate from the
g g
accused’s right to a fair trial.”

Thus, the Court has held that the right to counsel attaches at a preliminary hear-

ing to determine whether a crime has been committed and if the accused is the

likely perpetrator;™ at a post-indictment lineup where the accused is exhibited to a
witness;*? at a court-ordered psychiatric exam conducted after the defendant has been
indicted;* and when a defendant pleads guilty to a criminal charge.* These deci-
sions, as well as common sense, dictate that public defense® systems should provide
legal representation either at or just after the commencement of adversary judicial
proceedings.*

Waiver of the Right to Counsel

A defendant may relinquish the constitutional right to be represented by counsel. In
numerous cases over a period of many years, the Supreme Court has spelled out what
is required for a valid waiver of counsel. Beginning with Johnson v. Zerbst in 1938,
while dealing with waiver of counsel in a federal criminal case in which defendants
proceeded to trial without legal representation, the Supreme Court explained:

‘[Clourts indulge every reasonable presumption against waiver’ of fun-
damental constitutional rights.... A waiver is ordinarily an intentional
relinquishment or abandonment of a known right or privilege. The deter-
mination of whether there has been an intelligent waiver of the right to
counsel must depend, in each case, upon the particular facts and circum-
stances surrounding that case, including the background, experience, and
conduct of the accused.... The constitutional right of an accused to be

40 United States v. Wade, 388 U.S. 218, 226 (1967).

4 Coleman v. Alabama, 399 U.S. 1, 8—11 (1970).

4 United States v. Wade, 388 U.S. 218.

4 Estelle v. Smith, 451 U.S. 454 (1981).

44 See, e.g., lowa v. Tovar, 541 U.S. 77 (2004). Some situations have been held not to be “critical
stages” of a case for the defendant and hence, the right to counsel does not attach even though
the event occurs after the start of adversary judicial proceedings. See, ¢.g., United States v. Ash, 413
U.S. 300 (1973) (right to an attorney does not attach when a witness identifies defendant at a post-
indictment photographic array); Gilbert v. California, 388 U.S. 263 (1967) (post-indictment taking
of handwriting exemplars does not constitute a critical stage to which the right to counsel attaches).

45 For a definition of the meaning of “public defense” as used in this report, see supra note 32.

46 Although the right to counsel applies to suspects when they are interrogated in custodial settings
prior to the initiation of adversary judicial proceedings, the right to counsel is for the purpose
of implementing the Fifth Amendment’s privilege against self-incrimination. Denial of counsel
in such situations is not a Sixth Amendment violation. See Edwards v. Illinois, 451 U.S. 477, 482
(1981); Miranda v. Arizona, 384 U.S. 436, 470 (1966).
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represented by counsel ... imposes the serious and weighty responsibility
upon the trial judge of determining whether there is an intelligent and
competent waiver by the accused. While an accused may waive the right
to counsel, whether there is a proper waiver should be clearly determined
by the trial court, and it would be fitting and appropriate for that deter-
mination to appear upon the record.”

In 1947, in a case where a defendant pled guilty to a felony charge without the as-
sistance of counsel, the Supreme Court elaborated on what is necessary to constitute
a valid waiver:

To discharge this duty properly in light of the strong presumption against
waiver of the constitutional right to counsel, a judge must investigate

as long and as thoroughly as the circumstances of the case before him
demand. The fact that an accused may tell him that he is informed of his
right to counsel and desires to waive this right does not automatically
end the judge’s responsibility. To be valid such waiver must be made

with an apprehension of the nature of the charges, the statutory offenses
included within them, the range of allowable punishments thereunder,
possible defenses to the charges and circumstances in mitigation thereof,
and all other facts essential to a broad understanding of the whole matter.
A judge can make certain that an accused’s professed waiver of counsel is
understandingly and wisely made only from a penetrating and compre-
hensive examination of all the circumstances under which such a plea is
tendered.*

In 2004, the Supreme Court reaffirmed its position on waiver of counsel in the case
of Jowa v. Tovar.” In this case, the defendant pled guilty to the misdemeanor charge
of operating a motor vehicle while under the influence of alcohol. Citing its 1938 de-
cision in Johnson v. Zerbst,”® the Court again emphasized that “any waiver of counsel
[must] be knowing, voluntary, and intelligent.”' The Court further explained that it
had not “prescribed any formula or script to be read to a defendant who states that he
elects to proceed without counsel. The information a defendant must possess in order
to make an intelligent election, our decisions indicate, will depend on a range of case-
specific factors, including the defendant’s education or sophistication, the complex or
easily grasped nature of the charge, and the stage of the proceeding.”

47 Johnson v. Zerbst, 304 U.S. 458, 46465 (1938).
Von Moltke v. Gillies, 332 U.S. 708, 723—24 (1947).
49 Towa v. Tovar, 541 U.S. 77 (2004).

Johnson v. Zerbst, 304 U.S. at 464—6s.

Iowa v. Tovar, 541 U.S. at 88.

48

50

1

“

52

1d.

28 | The Constitution Project % % s % % % %



Chapter 1—The Right to Counsel

While conceding that its decisions concerning the right to counsel suggest that a law-
yer is necessary in order to assure that a defendant receives a fair trial, the Supreme
Court in 1975, nevertheless, held in Faretta v. California® that a defendant has a
constitutional right to proceed without counsel.” However, before a defendant is
permitted to do so, the trial court should make clear “the dangers and disadvantages
of self-representation, so that the record will establish that ‘he knows what he is doing
and his choice is made with eyes wide open.””

The Cost of the Right to Counsel

The foregoing discussion shows that, in order to secure fair treatment for the indi-
gent, the Supreme Court has required that lawyers be provided pursuant to the Sixth
Amendment in the vast majority of criminal and juvenile delinquency cases absent
an intelligent and knowing waiver of counsel.*® It also reflects that counsel must

be provided soon after the start of adversary judicial proceedings and lawyers must
have access to experts and other assistance necessary to prepare an effective defense
of their clients. But since the Supreme Court is not a legislative body, the Court has
said relatively little about the huge costs that their constitutional decisions entail.
Taken together, the Court’s historic rulings, based upon the federal Constitution’s

53 Faretta v. California, 422 U.S. 806 (1975).

s+ 'The decision in Faretta was based upon the language of the Sixth Amendment, which speaks of the
“assistance” of counsel, thus implying that such assistance must be able to be refused. As the Court
remarked, “[t]o thrust counsel upon the accused, against his considered wish, thus violates the logic
of the Amendment.” 7. at 820. The Court also thought it was important to recognize individual
autonomy, so that a person will not “believe the law contrives against him.” /d. at 834. After Faretta,
the Court authorized judges to appoint “standby counsel” even over a defendant’s objection, when
deemed necessary to assist a defendant engaged in self-representation. See McKaskle v. Wiggins, 465
U.S. 168 (1984).

ss Faretta v. California, 422 U.S. at 835 (citing Adam v. United States ex re/. McCann, 317 U.S. 269,
279 (1942)). But, the Court has refused to recognize a right to self-representation on appeal. See
Martinez v. Court of Appeal of California, 528 U.S. 152 (2000).

56 However, the Court has not extended the right to counsel to all of the kinds of cases in which the
assistance of a lawyer could be exceedingly helpful. See e.g., Ross v. Mofhitt, 417 U.S. 600 (1974)
(right to counsel applies to an indigent defendant’s first appeal as of right but does not extend to
subsequent discretionary appeals or to applications for review to the United States Supreme Court);
Murray v. Giarrantano, 492 U.S. 1 (1989) (right to counsel does not extend to state post-conviction
proceedings in a capital case); Pennsylvania v. Finley, 481 U.S. 551 (1987) (right to counsel does not
extend to state post-conviction proceedings in a non-capital case). Nor is there a right to counsel if
a defendant is only subjected to a fine. See infra note 23, Scott v. Illinois. A defendant also does not
have the right to an attorney when seeking to show that he or she was wrongfully convicted and
thus entitled to exoneration. The subject of wrongful convictions is discussed later in this chapter.
See infra notes 131-49 and accompanying text. (A cross reference in this report is to footnotes in the
same chapter in which the cross reference appears unless the chapter number is provided.)
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Sixth Amendment counsel provision, are a significant, high-cost, unfunded mandate
imposed upon state and/or local governments.”

So, what has the Supreme Court said about the funding of legal representation for
the indigent? In Gideon, the expense of defense services was not discussed at all.
However, in the Argersinger decision, which required that counsel be provided even
in misdemeanor cases in which the accused is imprisoned, Justice Powell, concurring
in the Court’s opinion, commented on “available funding,” referring to it as an “acute
problem.”® In a footnote, Justice Powell elaborated, stating that “[tJhe successful im-
plementation of the majority’s rule would require state and local governments to ap-
propriate considerable funds, something they have not been willing to do.” Quoting
a source published in 1972, Justice Powell noted that, despite the much larger size of
the American economy and its population compared to Britain, “American legal aid
expenditures are less than 2 times as high.”® A more recent comparison of criminal
defense expenditures between this country and England and Wales shows that, on a
per capita basis, the United States lags well behind in providing financial support.®!

57 The same point is made in Norman Lefstein, Iz Search of Gideon’s Promise: Lessons from England
and the Need for Federal Help, 55 HasTiNGs L. J. 835, 843 (2004) [hereinafter Lefstein, Lessons from
England).

58 Argersinger v. Hamlin, 407 U.S. at 59. A number of states impose various fees on indigent
defendants to cover a small part of the cost of their legal representation. These fees are sometimes
referred to as recoupment, contribution, reimbursement, application fees, etc. The Supreme Court
has held that a defendant may be required to repay a portion of the cost of his defense services
where the trial court was required to consider whether imposing such a duty could result in a
substantial hardship to the defendant. Fuller v. Oregon, 417 U.S. 40 (1974). The ABA recommends
that “reimbursement” (payments required to be made at the termination of a case) should not be
required, whereas “contribution” (ordered at the time representation is provided or during the
course of proceedings) should be permitted. ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING
DereNsE SERVICES 5-7.2 (3d ed.) (1992) [hereinafter ABA PrOVIDING DEFENSE SERVICES]. See also
discussion of subject at website of the National Association of Criminal Defense Lawyers, available
at http://www.nacdl.org/public.nst/printerfriendly/Ao4o8pso?opendocument

59 Argersinger, 407 U.S. at 61 n. 30.

60 Id. See Cappelletti & Grodley, Legal Aid: Modern Themes and Variations, 24 STaN. L. Rev. 347 (1972).

ot Lefstein, Lessons from England, supra note 57, at 922—24. The author discusses the many differences
between legal aid expenditures for criminal defense in England and the United States and calculates
a comparison between the two countries in which the dollar cost of defense functions for which
England pays and the United States does not (e.g., police station housing legal representation
is routinely provided in England) are removed from consideration. Still, the analysis concludes
that, on a per capita basis, England’s expenditures far exceed those of the 5o states, the District of
Columbia, and the federal government. Moreover, England does not have a death penalty, which
is easily the most expensive type of indigent defense case in which representation is provided in the
United States. Nevertheless, for 2001—2002, the author found that, in the United States, the federal
government and the states spent $11.72 per capita, whereas $26.67 per capita was spent in England
during 2002—2003. “... [TThere [are not] obvious explanations, such as the incidence of recorded
crime, that would account for England’s per capita expenditures for criminal legal aid being so
much higher than those in the United States. Instead, the real explanation for the disparity in
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One of the most specific statements about funding and the right to counsel is con-
tained in a 1994 dissent of Justice Blackmun in a capital case. In Justice Blackmun’s
opinion, “the absence of funds to compensate lawyers prevents even qualified lawyers
from being able to present an adequate defense.”® In fairness, the Supreme Court has
sometimes expressed concern for whether the states would be able to afford to imple-
ment its right to counsel decisions. In Scozt v. Illinois,* the Court explained that the
basis for its ruling in Argersinger was that “incarceration was so severe a sanction that
it should not be imposed as a result of a criminal trial unless an indigent defendant
had been offered appointed counsel to assist in his defense, regardless of the cost to
the States, implicit in such a rule.”® The Court then refused to extend the right to
counsel to cases where only a fine is imposed against a defendant, reasoning that

any extension of the right to counsel where no incarceration results would “impose
unpredictable, but necessarily substantial, costs on 5o quite diverse States.”®

The organized bar has long recognized that if effective defense services are to be
provided, government must pay for them. As stated in the American Bar Association
Standards Related to Providing Defense Services, “[glovernment has responsibility

to fund the full cost of quality legal representation for all eligible persons....”* This
standard reflects the enormous need for defense services in all of the kinds of cases to
which the right to counsel attaches and that it is totally unrealistic to expect that ef-
fective representation will be delivered unless systems of public defense are adequately
funded. In its Model Rules of Professional Conduct, the ABA strongly encourages
lawyers to provide pro bono legal services but excludes from the category of appropri-
ate volunteer service those cases covered by the constitutional right to counsel.””

defense expenditures between the United States and England is simply that England spends more
on criminal legal aid.... Indeed, England’s commitment to legal services has resulted in its spending
more on public defense than on prosecuting criminal cases, which is also in distinct contrast to

the United States. Despite complaints of solicitors about a lack of fee increases, England’s criminal
defense system is considerably better funded than is its U.S. counterpart.” /d. at 923—24.

6 McFarland v. Scott, s12 U.S. 1256, 1258 (1994) (Blackmun, ]., dissenting). In contrast, several years
earlier, in a dissenting opinion from a denial of certiorari, Justice White expressed the view that it
was unnecessary to provide any compensation to defense lawyers for undertaking defense repre-
sentation even in a capital case. See Martin County, Florida v. Makemsom, 479 U.S. 1043 (1987)
(White, J., dissenting).

63 440 U.S. 367 (1979).

64 Scott, 440 U.S. at 372—-73.

65 Id. at 373.

66 ABA PROVIDING DEFENSE SERVICES, supra note §8, at 5-1.6.

67 See MopEL RULES OF Pror’L ConpucT R. 6.1 (2007) [hereinafter ABA MobpEL RULEs]. “Services
can be performed in civil matters or in criminal or quasi-criminal matters for which there is no gov-
ernment obligation to provide funds for legal representation, such as post-conviction death penalty
appeal cases.” Id. at R. 6.1 cmt. 1.
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B. Standards for Organizing Defense
Services and Client Representation

Following Gideon and the Supreme Court’s other decisions extending the right to
counsel, it was inevitable that the number of lawyers engaged in furnishing defense
services would increase significantly and that new systems for providing counsel
would emerge. To guide these developments, national organizations have issued
important standards about the structure of defense services and the representation
of defense lawyers. The American Bar Association and the National Legal Aid and
Defender Association are the leading organizations that have published these stan-
dards. Although the standards of these organizations have proven influential, mem-
bership in both organizations is voluntary and compliance with the organizations’
standards is voluntary as well.

In 1992, the American Bar Association issued its third edition of ABA Standards

for Criminal Justice on Providing Defense Services.*® These standards, published in

a 106-page booklet, cover all of the important elements related to the structure of
public defense programs, such as securing the independence of the defense function,
assigned counsel programs, contract defense services, public defender programs,
eligibility for defense services, and waiver of counsel. On the important question of
professional independence for the defense function, the ABA calls for defense lawyers
to “be free from political influence and [to] ... be subject to judicial supervision only
to the same extent as are lawyers in private practice.””

In 2002, the American Bar Association published its ABA Ten Principles of a Public
Defense Delivery System.” The purpose was to condense its detailed standards for or-
ganizing defense services and to make them readily understandable to the lay public

68 The black-letter standards (without commentary) are available ar http:/[www.abanet.org/crimjust/
standards/defsves_blk.html. The second edition of the standards was approved by the ABA House
of Delegates in 1980 and the first edition in 1969. The standards are part of a multi-volume work
dealing with most facets of the criminal justice system. When the initial volumes were issued, Chief
Justice Warren Burger described the project as “the single most comprehensive and probably the
most monumental undertaking in the field of criminal justice ever attempted by the American legal
profession in our national history.” See http://www.abanet.org/crimjust/standards/home.html

6 ABA PROVIDING DEFENSE SERVICES, supra note 58, at 5-1.3(a).

70 ABA TeN PRrINCIPLES OF A PuBLIC DEFENSE DELIVERY SYSTEM (2002), available at hitp://www.
abanet.org/legalservices/downloads/sclaid/indigentdefense/tenprinciplesbooklet.pdf [hereinafter
Ten ABA Princiries]. The principles are based on an earlier work prepared by James R. Neuhard,
Director of the Michigan State Appellate Defender Office, and Scott Wallace, former Director of
Defender Legal Services for the National Legal Aid and Defender Association (NLADA). See ABA
Ten PriNcIpLEs, at Acknowledgements. In order to improve services in the area of juvenile defense,
the National Juvenile Defender Center and the National Legal Aid and Defender Association have
issued TeN CORE PRINCIPLES FOR PROVIDING QUALITY DELINQUENCY REPRESENTATION THROUGH
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and non-lawyer legislators.”" Because these principles have gained wide acceptance
in public discussions of indigent defense and have been carefully considered by the
National Right to Counsel Committee in formulating our own recommendations,
we reprint them below:

I.

The public defense function, including the selection, funding, and payment of
defense counsel, is independent.

. Where the caseload is sufhiciently high, the public defense delivery system consists

of both a defender office and the active participation of the private bar.

Clients are screened for eligibility and defense counsel is assigned and notified
of appointment, as soon as feasible after clients’ arrest, detention, or request for
counsel.

Defense counsel is provided sufficient time and a confidential space within which
to meet with the client.

Defense counsel’s workload is controlled to permit the rendering of quality
representation.

Defense counsel’s ability, training, and experience match the complexity of the
case.

The same attorney continuously represents the client until completion of the case.

. There is parity between defense counsel and the prosecution with respect to re-

sources and defense counsel is included as an equal partner in the judicial system.

Defense counsel is provided with and required to attend continuing legal
education.

10. Defense counsel is supervised and systematically reviewed for quality and ef-

ficiency according to nationally and locally adopted standards.

The most important standards dealing with the duties of lawyers in representing cli-
ents were first published in 1994 by the National Legal Aid and Defender Association.

PusLic DereNsE DELIVERY SysTEMS (2d ed. July 2008) [hereinafter Ten CORE PRINCIPLES], avail-
able at htep:/www.njdc.info/pdf/1o_Core_Principles_2008.pdf.

“The Principles were created as a practical guide for governmental officials, policymakers, and
other parties who are charged with creating and funding new, or improving existing, public defense
delivery systems. The Principles constitute the fundamental criteria necessary to design a system
that provides effective, efficient, high quality, ethical, conflict-free legal representation for criminal
defendants who are unable to afford an attorney. The more extensive ABA policy statement dealing
with indigent defense services is contained within the ABA STANDARDS FOR CRIMINAL JUSTICE,
Providing Defense Services (3d ed. 1992)....” ABA TEN PRINCIPLES, supra note 70, at Introduction.
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The NLADA Performance Guidelines for Criminal Defense Representation are now
contained in a 146-page booklet, consisting of black-letter reccommendations covering
a defense lawyer’s duty in representing a criminal defendant, from the very beginning
of a case through the time of conviction.”? Thus, the guidelines deal with such mat-
ters as the initial client interview, pretrial release of the defendant, case investigation,
filing pretrial motions, plea negotiations, trial preparation, the trial itself, sentencing,
and motions for a new trial. Although less thorough than NLADA’s standards, some
of the same subjects are dealt with in the ABA Standards for Criminal Justice on the
Defense Function.” Separate standards pertaining to capital defense representation,
known as the ABA Guidelines for the Appointment and Performance of Counsel in
Death Penalty Cases,” also have been approved, and there also are standards related
to the defense of cases in juvenile courts.”

In addition to national standards of the kinds mentioned above, a wide variety of
standards dealing with the performance of defense counsel have been issued by de-
fender programs, state commissions, and bar associations, although the vast majority
of these are voluntary, and sanctions are not imposed in the event of violations.”® In
contrast, some state supreme courts have issued rules pertaining to defense services,
especially in the area of capital defense representation, and these typically are
mandatory.”’

72 PERFORMANCE GUIDELINES FOR CRIMINAL DEE. REPRESENTATION (4th Printing) (National Legal
Aid and Defender Ass'n 2006) [hereinafter NLADA PERFORMANCE GUIDELINES].
73 ABA STANDARDS FOR CRIMINAL JUsTICE: DEFENSE FUNCTION (3d ed. 1993) [hereinafter
ABA Derenst FuncrioN]. The black-letter standards (without commentary) are available at
http://www.abanet.org/crimjust/standards/dfunc_toc.heml.
74 ABA GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF DEF. COUNSEL IN DEATH
PeNALrY CASEs (rev. 2003), available at http:/[www.abanet.org/deathpenalty/resources/
docs/2003Guidelines.pdf.
See, e.g., JUVENILE JUSTICE STANDARDS (ABA & Inst. of Judicial Admin. 1981). See also Ten CoRrE
PRINCIPLES, supra note 70.
See, e.g., STANDARDS FOR PuBLIC DEFENSE SERVICES (Washington Defender Association 1989)
(adopted by the Washington State Bar Association in January 1990), available at http://www.
defensenet.org/resources/standards/wda-standards-for-public-defense-services/; Wash. Rev. Code §
10.101.030 (2005), Mass. GEN. Laws ch. 211 § 9 (1996); PERFORMANCE STANDARDS AND COMPLAINT
Procepures (Committee for Public Counsel Services), available at http://www.publiccounsel.net/
private_counsel_manual/private_counsel_manual_pdf/chapters/chapter_4_sections/criminal/crimi-
nal_district_court_superior_court_murder_(trial_level).pdf. In contrast to voluntary standards,
at least one state has adopted standards that purport to be mandatory as a condition for receiving
funding from the state. See STANDARDS FOR INDIGENT DEFENSE SERVICES IN NON-CAPITAL CASES
(Indiana Public Defender Commission 1995), available at http:/[www.in.gov/judiciary/pdc/docs/
standards/indigent-defense-non-cap.pdf. For a discussion and examples of defense standards, see
Scott Wallace and David Carroll, The Implementation and Impact of Indigent Defense Standards
(2003), available at http://www.ncjrs.gov/pdfhilest/nij/grants/205023.pdf.
77 See, e.g., IND. R. CRIM. PrOC. 24 (setting forth experience qualifications for appointment of
counsel in capital cases); TENN. SUPREME Cr. R. 13 (experience qualifications for assignment of
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http://www.publiccounsel.net/private_counsel_manual/private_counsel_manual_pdf/chapters/chapter_4_sections/criminal/criminal_district_court_superior_court_murder_(trial_level).pdf
http://www.publiccounsel.net/private_counsel_manual/private_counsel_manual_pdf/chapters/chapter_4_sections/criminal/criminal_district_court_superior_court_murder_(trial_level).pdf
http://www.in.gov/judiciary/pdc/docs/standards/indigent-defense-non-cap.pdf
http://www.in.gov/judiciary/pdc/docs/standards/indigent-defense-non-cap.pdf
http://www.ncjrs.gov/pdffiles1/nij/grants/205023.pdf
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C. Professional Duty of Lawyers Representing the Indigent

While almost all of the standards discussed in the preceding section are voluntary, an
indigent defense program could choose to require that its attorneys adhere to them.
For example, certain of the recommendations contained in NLADA’s Performance
Guidelines for Criminal Defense Representation could be made mandatory for an
agency’s attorneys, and sanctions could be imposed in instances of non-compliance.”®
However, we are aware of no defense program that has actually developed a vigorous
process to monitor and strictly enforce compliance with performance standards.”

But every attorney who practices law in the United States, including all who
represent indigent clients, are subject to their respective states’ rules of professional
conduct.® In each state, these rules were approved by the state’s highest court and,
virtually everywhere, the states’ rules are substantially similar in both form and
substance to the ABA Model Rules of Professional Conduct.®" In all states, moreover,
failure to comply with the state’s rules of professional conduct can lead to disciplinary
sanctions, such as reprimand, suspension, or even disbarment.*

In addition, pursuant to every state’s rules, a lawyer is required to furnish “com-
petent” representation, defined in nearly all states in accordance with the ABA

counsel in capital cases, much like those in Indiana); La. SuprReME Cr. R. XXXI (experience
qualifications for appointment of counsel in both capital and appellate cases); Ga. Surerior Ct. R.
29.8 (general qualifications for appointment of counsel, not capital-specific, which state that cases
should be assigned based on sufficient levels of experience and competence, with less experienced
attorneys receiving cases within their capabilities). Additionally, there are state bar associations that
have adopted rules regarding capital defense representation. As an example, see GUIDELINES AND
StANDARDS FOR Texas CaprraL CounskL (Standing Committee on Legal Services to the Poor in
Criminal Matters 2006), available at htep://www.texasbar.com/Template.cfm?Section=Texas_Bar_
Journali&Template=/ContentManagement/ContentDisplay.cfm&ContentlD=16076.

78 “Use of judgment in deciding upon a particular course of action is reflected by the phrases ‘should
consider’ and ‘where appropriate.” In those few instances where NLADA believes a particular action
is absolutely essential to providing quality representation, the Guidelines use the words ‘should” or
‘shall.” NLADA PERFORMANCE GUIDELINES, s#p74 note 72, at xil.

79 But see In the Matter of the Review of Issues Concerning Representation of Indigent Defendants
in Criminal and Juvenile Delinquency Cases, ADKT No. 411 (Issued by the Nevada Supreme
Court on January 4, 2008), available at http:/[www.nvsupremecourt.us/documents/orders/
ADKT4110rder.pdf.

8o “Each state has a set of ethics [rules] that govern the lawyers in that state. In addition, some states
have special statutes that govern the conduct of lawyers....” MoRTIMER D. SCHWARTZ, ET AL.,
ProBLEMS IN LEGAL ETHICS 40 (6th ed. 2003).

81 See supra note 67, ABA MopeL Rutes. The three states in which the ethical rules are most dissimi-
lar in format from the ABA Model Rules are California, Maine, and New York. See CaL. RULES OF
Pror’L Conpucr (1992); ME Bar RULES (2007); NY Stare BAR Associarion Lawyer’s CODE OF
PrOF’L RESPONSIBILITY (2002).

8> See PROBLEMS IN LEGAL ETHICS, supra note 80, at 42.
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Model Rules as requiring “the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.”® In most states, a comment contained
in the states’ rules of professional conduct is quite explicit: “A lawyer’s workload must
be controlled so that each matter can be handled competently.”®* However, as this
report shows, defense lawyers often have far too many cases—a major impediment to
“competent” representation—which prevents defenders from spending sufficient time
with their clients and adequately preparing their cases.®

Because defender caseloads are often unmanageable, in 2006, the ABA Standing
Committee on Ethics and Professional Responsibility issued for the first time a for-
mal opinion dealing with the obligations of public defenders and other lawyers con-
fronted with too much work.* As explained by the ABA’s ethics committee, the rules
of the profession “provide no exception for lawyers who represent indigent persons
charged with crimes.”® Accordingly, overburdened defense lawyers, their supervisors,
and heads of defense programs have inescapable ethical duties. The individual lawyer
must take appropriate steps to seek withdrawal from a sufficient number of pending
cases and endeavor to stem the flow of additional case assignments.* Supervisors
and heads of programs also must understand that they, too, are violating their ethical
duties if they permit their subordinate attorneys to provide representation in excessive
numbers of cases.® The opinion is aimed at securing “competent” representation for
those clients who continue to be represented by the defender.”

Despite the legal profession’s requirement that competent representation be provided
and that workloads be controlled, there is scant evidence in the United States that

defense attorneys are ever actually disciplined for failing to represent their clients ad-
equately. Disciplinary commissions in the 5o states normally act in response to com-

83 ABA MobEL RULES, supra note 67, at R. .1 (2007).

84 See ABA MoDEL RULES, supra note 67, at R. 1.3 cmt. 2. The black letter of Rule 1.3 requires that
lawyers “act with reasonable diligence and promptness in representing a client.”

85 See infra notes 95-124 and accompanying text, Chapter 2.

86 ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 06-441 (2006), available at
http://www.abanet.org/cpr/o6_441.pdf [hereinafter ABA Formal Op. 06-441].

87 Id.

88 Jd.

89 “Rule 5.1 provides that lawyers who have managerial authority, including those with intermediate
managerial responsibilities, over the professional work of a firm or public sector legal agency or de-
partment shall make reasonable efforts to ensure that the other lawyers in the agency or department
conform to the Rules of Professional Conduct.” /d.

90 Id. The opinion is discussed in Norman Lefstein and Georgia Vagenas, Restraining Excessive
Defender Caseloads: The ABA Ethics Committee Requires Action, 30 THE CHaMPION 10 (Nat'l Assoc.
Crim. Defense Lawyers, December 2006).
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plaints from disappointed clients, but neither indigent defendants nor others on their
behalf often complain about counsel’s representation to disciplinary authorities.”

There is one area, however, in which the rules of professional conduct, bolstered

by decisions of the Supreme Court interpreting the Sixth Amendment, have made
an important difference with cost implications. Today, when multiple persons are
charged in criminal cases or in juvenile delinquency proceedings, normally, each per-
son should have his or her own separate lawyer, as there are few occasions in which

a single defense attorney should represent more than one co-defendant.”? The ABA

ot See, e.g., Prosecutors, Defense Attorneys Rarely Disciplined, SAN Jose MERCURY NEws, February 12,
2006: “When California prosecutors and criminal defense attorneys engage in conduct that violates
defendants’ rights, they can rest assured that they will rarely be held to account by the agency
in charge of policing lawyers. A Mercury News review of 1,500 state disciplinary actions over a
five-year period found that just one of them involved prosecutorial misconduct. Criminal defense
attorneys drew more notice from the State Bar of California, but not much more: Only five percent
of the actions concerned criminal defense attorneys targeted for their work on behalf of clients. The
findings came in the wake of a Mercury News investigation published last month that revealed the
trial and appellate courts also rarely act to curb prosecutors or defense attorneys.... Some experts
say that the situation is deplorable, although they are quick to add that California’s failures are not
unique.” See also CALIFORNIA COMMISSION ON FAIR ADMINISTRATION OF JUSTICE, REPORT AND
REcOMMENDATIONS ON REPORTING Misconpuct (October 18, 2007), available at http://www.
ccfaj.org/documents/reports/prosecutorial/official/ OFFICIAL%2 OREPORT%200N%20REPORTING %20
MISCONDUCT. pdf.

92 See ABA MoDEL RULEs, supra note 67, at R. 1.10 (2007). “The rule of imputed disqualification
stated in paragraph (a) gives effect to the principle of loyalty to the client as it applies to lawyers
who practice in a law firm. Such situations can be considered from the premise that a firm of
lawyers is essentially one lawyer for purposes of the rules governing loyalty to the client, or from
the premise that each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer
with whom the lawyer is associated.” /. at R. 1.10 cmt. 2. Additionally, the ABA MobpEgL RuULEs
state that a “firm” is a “lawyer or lawyers in a law partnership, professional corporation, sole pro-
prietorship or other association authorized to practice law; or lawyers employed in a legal services
organization or the legal department of a corporation or other organization.” /d. at 1.1(c). The
foregoing suggests that a program providing indigent defense services should not be permitted to
have separate lawyers from the same office or program represent multiple co-defendants. However,
there are a number of states (e.g., Arkansas, California, Illinois, Maryland, New Jersey, and New
York) that do not apply the rule of imputed disqualification to public defenders. Although not
provided for in the ABA MopEL RuULEs, some states have held that if a “Chinese wall” of separation
is established among lawyers practicing together, a presumption of shared confidence among the at-
torneys is rebutted and the rule of imputed disqualification does not apply. See Catherine Schaefer,
Imputed Disqualification: Do Ethics Screens Adequately Shield Public Defenders from Conflicts of
Interest?, 21 THE CHAMPION 29, 32 (Nat'l Assoc. Criminal Defense Lawyers 1997). South Carolina is
an example of a state that has adopted an exception for disqualification due to conflicts of interest
when a lawyer is a public defender: “A lawyer representing a client of a public defender office, legal
services association, or similar program serving indigent clients shall not be disqualified under this
Rule because of the program’s representation of another client in the same or a substantially related
matter if: (1) the lawyer is screened in a timely manner from access to confidential information
relating to and from any participation in the representation of the other client; and (2) the lawyer
retains authority over the objectives of the representation pursuant to Rule 5.4(c).” S.C. RULES OF
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Model Rules preclude representation of multiple parties by a single attorney when-
ever the interests of clients are “directly adverse” or there is a “significant risk that the
representation of one or more clients will be materially limited by the lawyer’s respon-
sibilities to another client.”® As the comment to the rule explains, “[t]he potential for
conflict of interest in representing multiple defendants in a criminal case is so grave
that ordinarily a lawyer should decline to represent more than one co-defendant.”
Similarly, the Supreme Court’s decisions have underscored the need for each defen-
dant to have his or her own lawyer as a means of securing for each defendant conflict-
free representation, thereby providing “effective assistance of counsel” as guaranteed
by the Sixth Amendment.” Consequently, the number of lawyers needed for indigent
clients and the expense of indigent defense services nationwide is considerably greater
than it would be otherwise.

Neither rules of professional conduct nor standards governing the conduct of defense
lawyers discussed in the preceding section address the myriad of ways in which
indigent defense representation in criminal and juvenile cases has become increas-
ingly complex during the past several decades. In 2007, the American Council of
Chief Defenders (ACCD) issued a statement that outlines how over the years legal
developments and procedural changes have made indigent defense much more dif-
ficult, placing on defense lawyers far greater time demands and requiring a higher
level of expertise.” As the ACCD explains, defense attorneys now have to deal

with “entire new practice areas, including sexually violent offender commitment
proceedings, and persistent offender (‘three strikes’) cases which carry the possibility
of life imprisonment.”” Further, the statement discusses the increased complexity

of juvenile defense work, the importance of defenders understanding the collateral
consequences of convictions, and the specialized knowledge needed by defense law-
yers who provide representation in capital cases.” Also, defense lawyers must be alert

ProressionaL ConpuctT, R 1.10 (¢). Compare ETHics ADvisory OrINION 78-02 (South Carolina
Bar Ethics Advisory Comm. 1978) (a public defender office is the same as a law firm for conflict of
interest issues).

95 ABA MobEL RULES, supra note 67, at R.1.7(a) (1),(2) (2007).

94 ABA MobEL RULES, supra note 67, R.1.7 cmt. 23 (2007).

95 See Cuyler v. Sullivan, 446 U.S. 335 (1980); Holloway v. Arkansas, 435 U.S. 475 (1978); Glasser v.
United States, 315 U.S. 60 (1942). See also ABA DEFENSE FUNCTION, supra note 73, at 4-3.5(c).

96 American Council of Chief Defenders Statement on Caseloads and Workloads, August 24, 2007
[hereinafter ACCD Statement on Caseloads and Workloads), available at http:/ [www.nlada.org/DMS/
Documents/1189179200.71/ EDITEDFINALVERSIONACCDCASELOADSTATEMEN Tsept6.
pdf. The American Council of Chief Defenders (ACCD) is comprised of heads of defender
programs from all over the country. ACCD is a unit of the National Legal Aid and Defender
Association.

97 Id. at 7.

98 Id. at 7—9.
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to numerous rules related to procedural default, pursuant to which defendants can
forfeit the opportunity to litigate in state and federal appellate courts absent timely
objection in the trial court. *

D. Ineffective Assistance of Counsel:
The Difficulty of Correcting Mistakes

The Supreme Court has long held that the “the right to counsel is the right to the
effective assistance of counsel.”'® In the case of Strickland v. Washington,'" decided
by an 8—1 majority in 1984, the Supreme Court held that, to successfully claim inef-
fectiveness, a defendant must establish that the facts of the case satisfy a two-pronged
test.!”? First, counsel’s performance must have been deficient, meaning that “counsel’s
representation fell below an objective standard of reasonableness.”'® Specific guide-
lines to determine whether an attorney meets an objective standard of reasonableness
were rejected, but instead “the proper measure remains reasonableness under prevail-
ing professional norms.”'** However, in evaluating a claim of ineffectiveness, a court
“must be highly deferential”® to defense counsel and “indulge a strong presumption

that counsel’s performance was within the wide range of reasonable professional

assistance.”'%

99 See, e.g., McQuinn v. Commonwealth, 20 Va. App. 753, 460 S.E.2d 624 (en banc) (1995) (motion
to strike evidence is waived for appeal if not renewed at the close of all evidence); Spencer v.
Commonwealth, 238 Va. 295, 384 S.E.2d 785 (1989), cert. denied, 493 U.S. 1093 (1990) (defendant
who objects to a trial court ruling on voir dire of the jury must also object to the seating of the juror
to preserve objection for appeal). For procedural default and its application to the death penalty,
see Larry W. Yackle, 7he American Bar Association and Federal Habeas Corpus, 61 Law & CONTEMP.
Pross. 171 (1998).

oo McMann v. Richardson, 397 U.S. 759, 771 n. 14 (1970).

or Strickland v. Washington, 466 U.S. 668 (1984).

o2 While the focus of this section is on the two-prong test for determining ineffective assistance of
counsel, a defendant is also denied the effective assistance of counsel when the state “interferes in
certain ways with the ability of counsel to make independent decisions about how to conduct the
defense.” Id. at 686. See infra note 124 for cases cited by the Supreme Court.

103 Strickland, 466 U.S. at 688.

104 Id. The Supreme Court further elaborated on this point by stating that “prevailing norms of
practice as reflected in American Bar Association standards and the like, e.g., ABA Standards for
Criminal Justice 4-1.1 to 4-8.6 (2nd ed. 1980) (“The Defense Function”), are guides to determining
what is reasonable, but they are only guides.” /.

105 Id. at 689.

106 [d
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In addition, “any deficiencies in counsel’s performance must be prejudicial to the
defense in order to constitute ineffective assistance under the Constitution.”"”
Assuming counsel’s deficient representation, there must be “a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.!”® The reason for this second prong of the ineffectiveness standard is
because “[t]he purpose of the Sixth Amendment guarantee of counsel is to ensure
that a defendant has the assistance necessary to justify reliance on the outcome of the
proceeding.”'® Or, as further explained in the Strickland opinion, since the purpose
of the Sixth Amendment is “to ensure a fair trial, ... [t]he benchmark for judging any
claim of ineffectiveness must be whether counsel’s conduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied on as having
produced a just result.”!'

Only Justice Marshall dissented in Strickland, rejecting both the “performance” and
“prejudice” prongs of the Supreme Court’s majority opinion. Respecting the perfor-
mance prong—the “objective standard of reasonableness”—Justice Marshall com-
plained “that it is so malleable that, in practice, it will either have no grip at all or will
yield excessive variation in the manner in which the Sixth Amendment is interpreted
and applied by different courts.”!!!

As for the defendant’s burden to show prejudice, Justice Marshall observed that “it
may be impossible for a reviewing court confidently to ascertain how the govern-
ment’s evidence and argument would have stood up against rebuttal and cross-
examination by a shrewd, well-prepared lawyer,”"'? noting that “evidence of injury to
the defendant may be missing from the record precisely because of the incompetence
of defense counsel.”'"® To Justice Marshall, it seemed “senseless to impose on a
defendant whose lawyer has been shown to have been incompetent the burden of

demonstrating prejudice.”!"

Since Strickland was decided, commentators have been virtually unanimous in their
criticisms of the opinion.""” Some have echoed views of Justice Marshall,'' whereas

107 Id, at 692.

108 [d, at 694.

109 [d. at 692.

uo [d, at 686.

w [d, at 707.

w2 [d, at 710.

w3 Jd,

us I,

s See, e.g., YALE KAMISAR ET AL., MODERN CRIMINAL PROCEDURE 113032 (10th ed. 2002). See also
infra notes 116118 for law review articles discussing Strickland’s shortcomings and problems.

u6 See, e.g., Donald A. Dripps, Ineffective Assistance of Counsel: The Case for an Ex Ante Parity Standard,
88 J. Crim. L. & C. 242 (1997).
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others have accused the Supreme Court of being insensitive to the very serious prob-
lem of adequate representation.’” Most of all, the decision has been criticized due to
the exceedingly difficult burden of proof placed on defendants in challenging coun-

sel’s representation'"®
truly astonishing situations. One writer has summarized a few of the cases:

and because it has led appellate courts to sustain convictions in

[T]he test has proved impossible to meet. Courts have declined to find
ineffective assistance where defense counsel slept during portions of the
trial, where counsel used heroin and cocaine throughout the trial, where
counsel allowed his client to wear the same sweatshirt and shoes in court
that the perpetrator was alleged to have worn on the day of the crime,
where counsel stated prior to trial that he was not prepared on the law or
the facts of the case, and where counsel appointed in a capital case could
not name a single Supreme Court decision on the death penalty.'”

In a companion case to Strickland, the Supreme Court rejected an exception to its
Strickland standard based upon external factors related to the nature of the defense
services provided. In United States v. Cronic,'® the defendant was convicted of a
complicated mail fraud scheme following a jury trial in which he was represented
by a young, court-appointed lawyer with a real estate practice who had no jury trial
experience. Although the case involved thousands of pages of documents and the
government had taken four and one-half years to prepare its case, the defendant’s
lawyer was afforded only 25 days. The United States Court of Appeals for the Tenth
Circuit reversed the defendant’s conviction, inferring that the circumstances of the
defendant’s representation meant that he had been denied the effective assistance of
counsel.”?! The court’s opinion emphasized the following factors, among others: the
lack of time afforded counsel for investigation and preparation; the inexperience of

counsel; the seriousness of the charges; and the complexity of possible defenses.!?2

n7 See, e.g., Vivian O. Berger, The Supreme Court and Defense Counsel: Old Roads, New Paths - A Dead
End?, 86 Corum. L. Rev. 9 (1986).

8 See, e.g., Richard Klein, A Generation Later: The Constitutionalization of Ineffective Assistance of
Counsel, 58 Mp. L. Rev. 1433 (1999); Martin C. Calhoun, How to Thread the Needle: Toward
a Check-List Based Standard for Fvaluating Effective Assistance of Counsel Claims, 77 Go. L. J.
413 (1988); Jeffrey L. Kirchmeier, Drinks, Drugs, Drowsiness: The Constitutional Right to Effective
Assistance of Counsel and the Strickland Prejudice Requirement, 75 NEB. L. Rev. 425 (1996) (stating
that one of the major problems with the Strickland decision is the “almost insurmountable hurdle”
created by the two prong test); Richard L. Gabriel, 7he Strickland Standard for Claims of Ineffective
Assistance of Counsel: Emasculating the Sixth Amendment in the Guise of Due Process, 134 U. Pa. L.
REv. 1259 (1986).

9 Davip CoLrg, No EQuaL JusTice 78—79 (1999).

o United States v. Cronic, 466 U.S. 648 (1984).

1 United States v. Cronic, 675 F.2d 1126 (10 Cir. 1982), revd, 466 U.S. 648 (1984).

22 [d, at 1128.
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Nevertheless, the U.S. Supreme Court reversed the Tenth Circuit and reinstated the
defendant’s conviction, thereby rejecting the proposition that ineffective assistance

of counsel could be inferred based upon the circumstances of the defendant’s case
and counsel’s situation. As in Strickland, the Court presumed that the lawyer was
competent and stressed that “the burden rests on the accused to demonstrate a consti-

tutional violation.”'?

As a result of Cronic, it is extremely difficult to overturn a conviction by arguing
that institutional deficiencies in public defense mean that ineffective assistance of
counsel was rendered. Thus, for example, gross underfunding of a public defender
program leading to high public defender caseloads, with representation furnished by
untrained lawyers who have only meager support services, is not apt by itself to be
sufficient to establish Sixth Amendment violations. However, the Court conceded in
Cronic that, if there was a complete denial of counsel or “if counsel entirely fails to
subject the prosecution’s case to meaningful adversarial testing, then there has been
a denial of Sixth Amendment rights that makes the adversary process itself presump-
tively unreliable.”'* In addition, the Court in Cronic recognized that there could be
circumstances where “the likelihood that any lawyer, even a fully competent one,
could provide effective assistance is so small that that a presumption of prejudice is
appropriate without inquiry into the actual conduct of the trial.”'®

Like the U.S. Constitution, state constitutions typically contain provisions guaran-

l 126

teeing the assistance of counsel.? State supreme courts, therefore, could avoid the

Strickland test for ineffective assistance by invoking their own state’s constitutional
provisions on counsel and devising tests for ineffectiveness less stringent than the test
contained in Strickland. In fact, however, only one state actually appears to have done
so. The Hawaii Supreme Court has held that “specific errors or omissions reflecting
counsel’s lack of skill, judgment, or diligence” must be shown and that these reflect “a
possible impairment, rather than a probable impairment, of a potentially meritorious
defense.”'” As the court further explained, Strickland’s test “has been criticized as be-

w3 Cronic, 466 U.S. at 658.

g Cronic, 466 U.S. at 659. Cases cited in Cronic as examples of situations in which it would be ap-
propriate to presume prejudice included the following: Geders v. United States, 425 U.S. 80 (1976)
(right to a fair trial deprived when attorney-client consultation is barred during overnight recess);
Herring v. New York, 422 U.S. 853 (1975) (there is not a fair trial when summation is disallowed
during a bench trial); and Cuyler v. Sullivan, 446 U.S. 335 (1980) (prejudice presumed when coun-
sel labors under an actual conflict of interest).

s Cronic, 466 U.S. at 659—60. The Cronic decision is also discussed later in this report. See infra notes
24-30 and accompanying text, Chapter 3.

26 See, e.g., H.I. ConsT. art. I, § 14 (“The State shall provide counsel for an indigent charged with an
offense punishable by imprisonment”); N.Y. Consr. art. I, § 6 (“In any trial in any court whatever
the party accused shall be allowed to appear and defend in person and with counsel....”)

7 State v. Wakisaka, 78 P3d 317, 327 (Haw. 2003).
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ing unduly difficult for a defendant to meet,” and thus “under Hawaii’s Constitution
defendants are afforded greater protection of their right to effective assistance of
counsel.”!28

In recent years, a narrow majority of the Supreme Court has found ineffective assis-
tance of counsel under the Strickland test in several capital cases.'” However, success-
ful challenges under Strickland are the exception both in the Supreme Court and in
lower courts.”® Nevertheless, perhaps Stricklands two-prong approach to ineffective
assistance of counsel could be justified if it achieved the objective that the Supreme
Court announced for its decision, namely, permitting society to have confidence
that the outcome of the case is a just result. As shown in the next section, however,
we cannot rely on our courts always to reach the correct result, and Strickland’s test
for judging effective assistance of counsel has been unsuccessful in protecting the in-
nocent, let alone ensuring that counsel has performed competently.

28 . at 327 n. 10. In interpreting their state constitutional provisions for ineffective assistance of

counsel, several state supreme courts have articulated their standards in ways that differ from

the Supreme Court’s Strickland test. See e.g., Ryan v. Palmateer, 108 P3d 1127 (Ore. 2005). Also,

although Massachusetts and New York courts have stated that their tests for ineffective assistance of

counsel under their state constitutions differ from the Strickland two-prong approach, an analysis of
cases from these states suggests that there does not appear to be any meaningful difference between

Strickland and what is required under state law. See, e.g., Commonwealth v. Urena, 632 N.E.2d

1200 (Mass. 1994) (although the court acknowledges that there are apparently two different but

similar tests for ineffective assistance of counsel under Massachusetts and federal law, the nature of

the difference is left unresolved); People v. Sowizdral, 275 A.D.2d 473, 474, 712 N.Y.S.2d 203 (2000)

(“courts of this state have not adopted the Strickland two-prong analysis for ineffective assistance

of counsel”); People v. Acevedo, 2007 NY Slip Op. 6451 (2007) (analyzing facts under both federal

and state tests for ineffective assistance and reaching the same result).

See Rompilla v. Beard, 545 U.S. 374 (2005) (lawyers who failed to review a court file that would

have yielded possible mitigation evidence relevant to death penalty sentencing hearing failed

Strickland’s test and were ineffective); Wiggins v. Smith, 539 U.S. s10 (2003) (lawyer’s failure to

look beyond pre-sentence report and department of social services records to discover mitigation

evidence in a capital case that showed years of abuse, homelessness, foster care, and physical tor-

ment, failed Strickland’s test and was ineffective); Williams v. Taylor, 529 U.S. 362 (2000) ( lawyer’s
failure to discover and present certain mitigation evidence in a capital case sentencing hearing failed

Stricklands test and was ineffective).

o See, e.g., Martin C. Calhoun, How to Thread the Needle: Toward a Check-List Based Standard for
Evaluating Effective Assistance of Counsel Claims, 77 Geo. L. . 413, 457 (1988) (from the time of the
Strickland decision until the time of the article the Supreme Court has rejected all of the ineffective-
ness claims that it squarely addressed and survey of circuit court ineffectiveness cases shows that
only 30 of 702 claims, or 4.3%, were successful).

12

o
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E. Conviction of the Innocent and the Importance of Counsel

Since the first DNA exoneration case in the United States in 1989,"! it has become
increasingly evident that state court justice systems all too often make egregious
mistakes, resulting in innocent persons being convicted while the guilty go free. Even
when Gideon and the Supreme Court’s subsequent right-to-counsel decisions were
rendered, there was reason to believe that innocent persons were sometimes convicted
or felt pressure to plead guilty to offenses brought against them.'?? But the evidence
then was not nearly as compelling as it is now. Today, largely because of DNA, we
know for certain that our criminal justice systems are not nearly as accurate as some
have believed,'®® and this reality furnishes compelling justification for ensuring that
indigent defense in the United States is well funded and soundly organized. Effective
lawyers not only can secure fair treatment for the indigent accused, they also can play
a vital role in protecting innocent persons from wrongful conviction.

While there is now a substantial body of literature dealing with wrongful
convictions,'** two recent studies are especially noteworthy because they explain

the scope of the problem and the reasons that mistakes occur. In Exonerations in the
United States 1989 Through 2003, researchers from the University of Michigan docu-
mented 340 exonerations of innocent defendants. Of this number, 144 were cleared

51 David Vasquez was exonerated by DNA evidence on January 4, 1989. He had been incorrectly
convicted in Virginia for second degree homicide and burglary in 1985 and sentenced to 35 years in
prison. See The Innocence Project, available at http:/[www.innocenceproject.org/Content/276.php.

52 See, e.g., MARTIN L. RADELET ET AL., IN SPITE OF INNOCENCE (1992).

153 Justice O’Connor has suggested that the Constitution provides “unparalleled protections
against convicting the innocent.” See Herrera v. Collins, 506 U.S. 390, 420 (1993) (O’Connor, J.
concurring).

54 See, e.g., Adele Bernhard, When Justice Fails: Indemnification for Unjust Conviction, 6 U. CHI. L.

ScH. ROUNDTABLE 73, 75-80, 90—92 (1999) (discusses how innocent persons can be convicted and

the difficult burden of establishing ineffective assistance of counsel); Penny J. White, Errors and

Ethics: Dilemmas in Death, 29 HorsTrA L. REV. 1265, 1287-95, 1296—98 (2001) (discusses Illinois

rules to eliminate causes of errors in capital cases and recommends additional remedies to provide

a reliable system in capital cases); James S. Liebman et al., Capital Attrition: Error Rates in Capital

Cases 1973—1995, 78 Tex. L. Rev. 839, 1844 (2000) (study of 4,578 capital sentences in state appellate

courts and 599 capital sentences in the federal courts, concluding that capital sentences spend much

time under judicial review precisely because they are persistently prone to error); BARRY SCHECK ET

AL., AcTUAL INNOCENCE: FIvE DAys To EXECUTION AND OTHER DISPATCHES FROM THE WRONGLY

ConNvVICTED (2000); WRONGLY CONVICTED: PERSPECTIVES ON FAILED JUSTICE (SAUNDRA D.

‘WESTERVELT & JOHN A. HUMPHREY EDS., 2001); C. RoNaLD HUFF & ARYE RATTNER, CONVICTED

Bur InnocenT; WRONGFUL ConvicTION AND PuBLic Poricy (1996); MicHAEL L. RADELET ET

AL., IN SPITE OF INNOCENCE: ERRONEOUS CONVICTIONS IN CAPITAL CASES (1992); MARTIN YANT,

PresuMED GuirLTy: WHEN INNOCENT PEOPLE ARE WRONGLY CONVICTED (1991).

Samuel L. Gross et al., Exonerations in the United States 1989 Through 2003, 95 J. Crim. L. &

CRIMINOLOGY 523 (2005).
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Chapter 1—The Right to Counsel

by DNA evidence, whereas 196 were exonerated through other means. As a group,
the exonerated unjustly spent more than 3,400 years in prison, on the average about

10 years each.!®

Of the 340 exonerations, 42 were cases in which an executive authority issued par-
dons based on evidence of innocence; 263 were cases in which courts dismissed the
charges due to evidence of innocence, including DNA; in 31 cases, defendants were
acquitted in a retrial based on evidence that they were never involved in the offense;
and in four cases, states posthumously declared that the defendants were innocent of
the crimes of which they were convicted.'” The problem is national in scope as the
340 cases were from 38 states, with the most populous states in the country having
had some of the largest number of exonerations, i.e., California, Texas, New York,
Florida, and Illinois.”* In developing their database, the researchers purposely ex-
cluded cases in which there were mass exonerations, such as the Rampart exoneration
cases from Los Angeles in which probably more than 100 defendants were convicted
based on police lies and the Tulia, Texas, cases in which 39 defendants were convicted
due to the false testimony of an undercover narcotics agent.'®

The study also identified the most frequent, direct causes of wrongful convictions.
The researchers found that mistaken eyewitness identifications had occurred in 64%
of the exoneration cases (219 out of 340); 43% of the exonerations involved perjury
(146 out of 340); and in 15% of the exonerated cases the accused, often a juvenile or
defendant with a mental disability, falsely confessed in response to police pressures

(51 out of 340)."* One of the study’s most disturbing findings is that the vast majority
of the 121 rape case exonerations involved mistaken eyewitness identifications (88%
of the cases), whereas the study contains only six robbery exonerations even though
the number of robberies in the U.S. far exceed the number of rapes and invariably
involve eyewitness identifications.'! Obviously, DNA evidence accounts for the
difference in the number of exonerations in these two different kinds of cases. As the
authors of the study note: “If we had a technique for detecting false convictions in
robberies that was comparable to DNA identification for rapes, robbery exonerations
would greatly outnumber rape exonerations....”*? Ultimately, the authors conclude
that “[w]e cannot come close to estimating the number of false convictions that occur

36 Id. at 524.

37 Id.

B8 [d, at 541.

159 Id. at ss1. The erroneous convictions in the Tulia, Texas, cases, which were due to gross police
misconduct and abysmal representation of the defendants, is examined in NaTE BLAKESLEE, TuLIA
(2005).

o Id. at 542—47.

i Id, at 530.

42 Id, at 531.
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in the United States, but the accumulating mass of exonerations gives us a glimpse
of what we're missing.... Any plausible guess at the total number of miscarriages of
justice in America in the last fifteen years must be in the thousands, perhaps tens of
thousands.”'#

A second study of wrongful convictions by a University of Virginia law professor
published in 2008 tracks the first 200 cases of persons exonerated due solely to DNA
evidence." The study identified not only the causes of the wrongful convictions, as
in the University of Michigan study, but it also explored how the cases were dealt
with on appeal and during subsequent post-conviction proceedings. No previous
study had ever sought to examine how the cases of exonerated defendants have been
handled in the courts from start to finish.

As for the causes of wrongful conviction, the study determined that mistaken eyewit-
ness identification was involved in 79% of the cases; false forensic evidence (e.g.,
blood, fingerprint, and hair comparisons) in 55% of the cases; false informant testi-
mony in 18% of the cases; and false confessions of defendants in 16% of the cases.'®
After their convictions in trial courts, the defendants did not fare much better:

... appellate courts did not effectively review the unreliable and false
evidence that supported these convictions.... Innocent appellants

rarely succeeded in litigating claims that challenged the false evidence
supporting their wrongful convictions. Frequently they did not even
raise claims challenging that evidence, perhaps due to the expense and
difficulty of raising such factual claims. For example, no conviction was
reversed based on a challenge to an eyewitness identification.... In many
innocence cases, courts denied claims finding that evidence of guilt offset
error, sometimes even referring to ‘overwhelming’ evidence of the appel-
lant’s guilt.

Given the often woeful state of indigent defense services in the United States, as we
describe in this report,'? it is entirely reasonable to infer that a substantial number of
defendants wrongfully convicted were inadequately represented. And while the fore-
going studies point to specific reasons for wrongful convictions other than defense
counsel’s performance, sometimes it is perfectly obvious that a lawyer’s ineffective
assistance contributed significantly to the error along with other factors. One such
case is that of Jimmy Ray Bromgard, who after serving more than 14 years in prison,

w3 Id. at 551,

us Brandon L. Garrett, Judging Innocence, 108 CoLumsia. L. Rev. 55 (2008).
us Id. at 89—91.

146 4. at 61.

w7 See infra Chapter 2 of this report.
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was exonerated based upon DNA of a brutal rape of an eight-year old girl. While his
wrongful conviction was attributable directly to mistaken eyewitness identification
and faulty scientific evidence, Bromgard’s attorney clearly failed to do his job. As
explained in one summary of Bromgard’s case, the defense lawyer “failed to challenge
the girl’s courtroom identification..., undertook no investigation, gave no opening
statement, did not prepare a closing argument, ... failed to file an appeal, ... failed
to object when the state’s expert witness testified, without scientific basis, that the
chances were only one in one hundred thousand that scalp and pubic hairs found at
the crime scene were not Bromgard’s.”!®

We are not so naive as to believe that all wrongful convictions can be prevented if de-
fendants are represented effectively by well-trained and able defense counsel. But we
are convinced that defendants who are innocent—and there are an unknown number
who are—stand virtually no chance of avoiding conviction absent dedicated represen-
tation by attorneys who can investigate the client’s case, find witnesses, cross-examine
skillfully, and otherwise offer an effective defense to counter the state’s false evidence.
The causes of wrongful conviction, such as mistaken eyewitness identifications, faulty
scientific evidence, and police perjury, are all matters that competent defense lawyers
can address. Former Attorney General Janet Reno had it exactly right: “[i]n the end, a
good lawyer is the best defense against wrongful conviction.”'*

u8 Lefstein, Lessons from England, supra note 57, at 860. This case illustrates one of the other costs
of inadequate systems of public defense besides imprisonment of the innocent. After Bromgard’s
release from prison, he sued the State of Montana and settled his claims out-of-court for $3.5 mil-
lion, the largest sum Montana has ever paid to settle a civil-rights case. Recently, a lawsuit against
Yellowstone County for a violation of his civil rights because of its failure to provide him with
an adequate defense was dismissed by a federal judge, and an appeal of this decision is likely. The
complaint in this case alleges that “[M]r. Bromgard’s conviction was also caused by the deliberate
indifference of Yellowstone County officials who knowingly established a woefully inadequate
system of indigent defense representation in criminal cases, utterly lacking adequate compensation,
screening, supervision and training for its contract counsel.” Complaint, Bromgard v. State of
Montana, et al., Civil No. 04-192- M-LB, (D. Mont. 2004), available at http://www.sado.org/fees/
Bromgard%2ocomplaint.pdf. See also Clair Johnson, Bromgard Appeals Ruling thar Favors County,
Birrings GazerTe, December 24, 2008, available at http://billingsgazette.net/articles/2008/12/25/
news/local/20-bromgard.t. The subject of civil rights claims is discussed infra notes 152—66 and
accompanying text, Chapter 3. Since the Bromgard case, Montana has changed its system of indi-
gent defense representation. See infra notes 11, 29, and accompanying text, Chapter 4.

149 OFFICE OF JUSTICE PROGRAMS, U.S. DEPT. OF JusTICE, NAT'L SYMPOSIUM ON INDIGENT DEFENSE
2000, at vii (2000).
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A. The Need for Reform is Decades Old

Since the U.S. Supreme Court’s Gideon decision in 1963, several organizations have
conducted national studies of indigent defense over several decades. Invariably,
these studies conveyed a grim view of defense services in criminal and juvenile cases,
pointing out many problems in providing counsel across the country, including inad-
equate funding of defense systems as a whole;! inadequate compensation for assigned
counsel; inadequate funding of public defenders who are “treated like stepchildren;™
pressure to waive counsel on juveniles’ and adult defendants;* inconsistent indigency
standards;”> incompetent or inexperienced counsel;® late appointment of counsel;” the
need for greater public financing of indigent defense;® increased pressure on defen-
dants by defense attorneys to accept guilty pleas to expedite the movement of cases;’
large differences between urban versus rural representation;'® disproportionate salaries

1 The report states that this is “the greatest problem faced by defender systems.” Nar't LegaL Aip
AND DEFENDER AsS'N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS IN THE UNITED STATES: REPORT
OF THE NATIONAL STUDY COMMISSION ON DEFENSE SERVICES 8 ( 1976) [hereinafter NLADA
GUIDELINES FOR LEGAL DEFENSE SYSTEMS].

2 LEE S1tvERSTEIN, DEFENSE OF THE POOR IN CRIMINAL CASES IN AMERICAN STATE COURTS: A
FIELD STUDY AND REPORT 149 (1965). Silverstein began his one-year study before the Supreme
Court’s decision in Gideon. The study was commissioned by the American Bar Association (ABA)
and the Ford Foundation and targeted 300 sample counties with a mail survey sent to each county.

5 PATRICIA PURITZ ET AL., A CALL FOR JUSTICE: AN ASSESSMENT OF ACCESS TO COUNSEL AND
QuaLrty OoF REPRESENTATION IN DELINQUENCY PROCEEDINGS 7-8 (reprint 2002) (1995) [hereinaf-
ter PURrITZ], available at hitp://www.njdc.info/pdf/cffull.pdf.

4 SHELDON KRraANTZ, ET AL., RIGHT TO COUNSEL IN CRIMINAL CaSES: THE MANDATE OF Argersinger
v. Hamlin 5 (1976) [hereinafter KranTZ].

s Id.

6 Id.

7 Id.

8 See ABA SreciaL COMMITTEE ON CRIMINAL JUSTICE, CRIMINAL JUSTICE IN CRisis: A REPORT TO
THE AMERICAN PEOPLE AND THE AMERICAN BAR ON CRIMINAL JUSTICE IN THE UNITED STATES:
SomE MyTHS, SOME REALITIES, AND SOME QUESTIONS FOR THE FUTURE 39—44 (1988) [hereinafter
ABA Sreciar. CoMMITTEE ON CRIMINAL JUSTICE].

9 NATIONAL ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND GOALS: COURTS 43
(1973) [hereinafter NAC Courrs]. In 1971, the Law Enforcement Assistance Administration, a fed-
eral agency within the United States Department of Justice, commissioned the National Advisory
Commission (NAC) on Criminal Justice Standards and Goals to produce “for the first time,
national criminal justice standards and goals for crime reduction and prevention at the State and lo-
cal levels.” /d. at Foreword. The resulting report, published in 1973, is the only national source that
has attempted to quantify maximum annual public defender caseloads. In preparing its report, the
NAC drew on limited empirical data then available, but relied mostly on qualitative and anecdotal
information to formulate their recommended standards. This subject is further discussed in this
chapter and later in this Report. See infra notes 96-124 and accompanying text. See also infra notes
45—st and accompanying text, Chapter s.

1o NAT'L LEGAL AID AND DEFENDER Ass'N, THE OTHER FacE oOF JusTiCE 27 (1973) [hereinafter
NLADA OrtseR Fack oF Justicg]. This study was commissioned by the Law Enforcement
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between public defenders and prosecutors;'! overwhelming caseloads of juvenile
efenders;'? excessive caseloads of public defenders;"? lack of investigative resources;

defenders;'? loads of public defenders;'? lack of tigat

and understaffing of public defense offices."

In the 1970’ and 1980’s, most public defender programs employed lawyers who
provided representation on a part-time basis.”> County governments mostly organized
and funded indigent defense.'® In 1962, the year before the Gideon decision, it was
estimated that indigent defense expenditures for felony cases would cost $25 million
if representation were provided by assigned counsel at the average fee rates then being
paid by county governments."” But by 1972, estimated expenditures for indigent de-
fense were $87 million,'® $200 million in 1976," $436 million in 1980,% $625 million

Assistance Administration of the U.S. Department of Justice. An NLADA survey administered for
this study documented information from 3110 counties in the United States. A field study of 20
randomly selected counties was conducted to ascertain how indigent defense services were being
delivered.

1 About 76% of full-time chief public defenders were being paid less than the chief prosecutor in
their jurisdiction. /4. at 19.

2 PURITZ, supra note 3, at 6.

15 See NLADA GUIDELINES FOR LEGAL DEFENSE SYSTEMS, supra note 1, at 8. See also ABA, GIDEON
UNDONE: THE Crists IN INDIGENT DerENSE FUNDING (John Thomas Moran ed., 1982) [hereinafter
ABA GipeoN UNDONE] (estimating the increase of felony defendants requiring counsel had gone
from 48% in recent years to 55% to 60% in 1982).

v NLADA OTHER FACE OF JUSTICE, supra note 10, at 36. See also KRaANTZ, supra note 4, at 17.

15 NLADA reported that 650 defender programs existed in 883 counties throughout the country,
representing almost two-thirds of the country’s population. Of those defender offices that reported
information, more than 50% of the offices were part-time and nearly 75% of individual defenders
were part-time. NLADA OTHER FACE OF JUSTICE, supra note 10, at 13, 16.

16 NLADA's study showed that county governments primarily funded public defender systems in
most jurisdictions. As reported by defender offices, state governments contributed 28.7% of fund-
ing for public defender programs while counties funded 57.8%, the federal government provided
9.7%, municipal governments provided 2.8%, and private organizations furnished 1%. /d. at 31. A
1982 study also showed that county-based systems were the most dominant in the United States.
See ROBERT SPANGENBERG ET AL., BUREAU OF JUSTICE STATISTICS, U.S. DEPARTMENT OF JUSTICE,
NATIONAL CRIMINAL DEFENSE SYSTEMS STUDY 9 (1982) [hereinafter SPANGENBERG, NATIONAL
CRIMINAL DEFENSE SYSTEMS].

17 SILVERSTEIN, supra note 2, at 10.

8 County governments provided over $50 million of the $87 million in indigent defense funding.
KRANTZ, supra note 4, at 14.

1 This sum is a conservative estimate based on data collected by staff of the project. See NLADA
GUIDELINES FOR LEGAL DEFENSE SYSTEMS, supra note 1, at 7.

20 NORMAN LEFSTEIN, CRIMINAL DEFENSE SERVICES FOR THE POOR: METHODS AND PROGRAMS FOR
PROVIDING LEGAL REPRESENTATION AND THE NEED FOR ADEQUATE FINANCING 10 (ABA 1982)
[hereinafter LEFSTEIN, CRIMINAL DEFENSE SERVICES].
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in 1982,?" and $991 million in 1986.2 A 1973 study estimated that that the average cost
per indigent defense case was $122.* Although funding of indigent defense increased
after Gideon, in 1982, nearly 20 years after the decision, one source revealed that
criminal defense services only accounted for 1.5% of total expenditures of the entire
criminal justice system.* However, the criminal justice system as a whole was also
underfunded. A study in 1985 stated that “less than 3% of all government spending in
the United States went to support all civil and criminal justice activities.””

These national reports made clear that there needed to be important indigent defense
improvements, as well as increased funding. Although funding has gone up, it is still
woefully insufficient, and many of the same problems exist today, more than four
decades later. Our country’s failure to provide adequate representation to indigent
defendants and juveniles is not just a problem of the past.

B. Insufficient Funding

Despite the progress since Gideon, there is still an urgent need for fundamental
reform. To understand this need, we begin by examining the funding of indigent
defense, including the methods and sources of funding. Later, we discuss the inextri-
cable link between inadequate funding and the current crisis.

According to the latest available data on nationwide indigent defense expenditures,
the 5o states and their counties spent approximately $3.5 billion on indigent defense
in 2005.2° A current figure is unavailable, since there is no national source to maintain
and report on indigent defense data for the 5o states. Although the United States

21 See SPANGENBERG, NATIONAL CRIMINAL DEFENSE SYSTEMS, supra note 16, at 23.

2 A survey performed in 1986 revealed that, of the increased funding for indigent defense, 61% was
derived from county governments, 38% from state governments, and 1% from other sources. See
The Spangenberg Group, U.S. Department of Justice, Criminal Defense for the Poor, 1986, BuREAU
OF JUSTICE STATISTICS BULLETIN, Sept. 1988, at 4 [hereinafter TSG Criminal Defense for the Poor].

23 NLADA OtHER FACE OF JUSTICE, supra note 10, at 32. Based on FBI data, the study reported that
in 1971 there were over 8 million non-traffic arrests—approximately 1.7 million felony arrests and
6.9 million non-traffic misdemeanor arrests (including over 1.7 million juvenile arrests). Of the 8
million people accused of crimes each year, more than half required that counsel be appointed to
defend them. Moreover, the NLADA study found that, on average, 65% of felony defendants were
indigent and, on average, 47% of misdemeanor defendants were indigent and in need of public
representation. /d. at 70-71.

24 See ABA GIDEON UNDONE, supra note 13; see also LEFSTEIN, CRIMINAL DEFENSE SERVICES, supra
note 20, at 10.

s ABA SpEcIAL COMMITTEE ON CRIMINAL JUSTICE, supra note 8, at s.

26 THE SPANGENBERG GROUP, STATE AND COUNTY EXPENDITURES FOR INDIGENT DEFENSE SERVICES
IN FiscaL YEAR 2005 37 (2006) (prepared with financial support of the ABA Standing Committee
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Supreme Court has mandated that governments supply counsel to indigent defen-
dants, as discussed in Chapter 1, it has never mandated how such systems should be
created or funded. In implementing the right to counsel, both state and local govern-
ments are free to decide the type of indigent defense systems to employ and how to
fund them. Although states must ensure that counsel is provided, some have chosen
to place all or some of the burden on local governments.

Indigent Defense Models

State and local governments choose from three primary models for implementing the
right to counsel: public defender, contract counsel, or private assigned counsel. In
the public defender model, attorneys are hired to handle the bulk of cases requiring
counsel in that jurisdiction. Public defender attorneys are full- or part-time salaried
employees who frequently work together in an office with a director or administra-
tor and support staff. Even when public defenders are the primary indigent defense
providers in the jurisdiction, because some cases present a conflict of interest,

public defenders cannot accept every case, and an alternative method for providing
counsel must also exist. In the contract model, private attorneys are chosen by a
jurisdiction—often after a bidding contest—and provide representation as provided
by contractual terms. Most contracts are annual and require counsel to handle a
certain number of cases or a particular type of case (e.g., misdemeanors), although
some require counsel to handle all cases except where conflicts exist. Finally, in the
assigned counsel model, private attorneys are appointed by the court from a formal or
informal list of attorneys who accept cases for a fixed rate per hour or per case. This
model is also typically used for cases when public defenders or contract counsel exist
but cannot provide representation.

State and County Funding

Across the country, funding for these indigent defense models is provided by states,
counties, or a combination of both.?” As the table below shows, the majority of states
(28) now essentially fully fund indigent defense (i.e., provide more than 90% of the
funding).

on Legal Aid and Indigent Defendants) [hereinafter ABA/TSG FY 2005 StaTE AND COUNTY
EXPENDITURES].

27 In every state, indigent defense funding includes not only criminal and juvenile cases to which
the Sixth Amendment right to counsel attaches, but also other kinds of cases for which the state
provides counsel (e.g., abuse and neglect and termination of parental rights cases, child in need
of services cases, and mental health commitment cases). See supra note 31 and accompanying text,

Chapter 1.
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Table I: Sources of Indigent Defense Funding in the 50 States?

More Than 50% Full County More Than 50%
Full State Funding® State Funding Funding County Funding
Alaska Montana Kansas Pennsylvania Alabama
Arkansas New Hampshire Louisiana Utah Arizona
Colorado New Jersey Oklahoma (alifornia
Connecticut New Mexico South Carolina Georgia
Delaware North Carolina Idaho
Florida North Dakota lllinois
Hawaii Oregon Indiana
lowa Rhode Island Michigan
Kentucky Tennessee Mississippi
Maine Vermont Nebraska
Maryland Virginia Nevada
Massachusetts West Virginia New York
Minnesota Wisconsin Ohio
Missouri Wyoming* South Dakota
Texas
Washington

Only Pennsylvania and Utah still require their counties to fund all indigent defense
expenses. Five states provide between 50% and 85% of the funds required for indigent
defense, and 16 states shift the burden of over half the funding to the counties.’' As
numerous statewide indigent defense studies have shown,” when counties primarily

28 This table is based substantially on ABA/TSG FY 2005 StaTE AND COUNTY EXPENDITURES, supra note
26, at 35-37.

29 These states (except for Wyoming) fund 90% or more of indigent defense expenditures. In some of
the states, local governments contribute office space and/or a small amount of additional funding.

50 The State of Wyoming contributes approximately 85% of indigent defense expenditures.

5 'The five states are Kansas, Lousiana, Oklahoma, South Carolina, and Wyoming. See also supra note
30. Beyond Pennsylvania and Utah, only six states contribute less than 10% of funding—Arizona,
California, Michigan, Nebraska, Nevada, and Washington. See ABA/TSG FY 2005 STATE AND
CoUNTY EXPENDITURES, supra note 26, at 35-37.

» See, e.g., THE SPANGENBERG GROUP, STATUS OF INDIGENT DEFENSE IN NEW YORK: A STUDY
FOR CHIEF JuDGE Kave’s CoMMISSION ON THE FUTURE OF INDIGENT DEFENSE SERVICES (2006)
[hereinafter TSG NY Rerort]; NEBRASKA MINORITY AND JUSTICE TASK FORCE/IMPLEMENTATION
CoMMITTEE, THE INDIGENT DEFENSE SysTEM IN NEBRASKA: AN UPDATE (2004) [hereinafter
NEBRASKA UPDATE]; THE SPANGENBERG GROUP, STATUS OF INDIGENT DEFENSE IN GEORGIA: A
StupY FOR THE CHIEF JUSTICE'S COMMISSION ON INDIGENT DEFENSE PART I (2002) [hereinafter
TSG GA Rerorr Parr I].
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fund indigent defense, there are certain to be inequities among the locally funded
systems. Inevitably, urban counties have far more cases than rural counties and are
often overburdened. At the same time, a rural county, with fewer resources, may be
financially crippled by the need to fund the defense of a single serious homicide case.

Even populous counties sometimes struggle when faced with the cost of defending
capital or other complex cases. In Travis County (Austin), Texas, costs have been
rising and will continue to rise due to an increase in the number of cases, increased
fees for court-appointed counsel, and a rise in the number of complex cases. In the
past, the county normally had one or two death penalty or complex prosecutions a
year, but it appears that it may receive as many as five such cases during 2008—2009.
Consequently, during the next fiscal year, Travis County is likely to need $7 mil-
lion for indigent defense, but the state’s last contribution to the county was only
$427,700.%

Fortunately, more states are beginning to recognize the importance of providing
greater state funding. In 1986, 10 states contributed nothing toward indigent de-
fense.’* In 1986, the 50 states combined contributed 38% of the total funding of in-
digent defense, while the counties contributed 62%.% In 2005, the states contributed
just over 50% of overall funding.* In several states, the comparative share of state
funding has increased dramatically. For instance, between 1986 and 2005, Arkansas
went from contributing nothing toward indigent defense to contributing 91% of the
overall costs; lowa went from contributing less then three percent to full state fund-
ing; and Minnesota went from 11% to 93% state funding.’’

During the past several years, more states have begun to relieve the counties of
their funding burden. This has occurred along with the creation of more unified
statewide systems or oversight bodies, which is further discussed in Chapter 4.% In
2002, Montana spent only slightly more than the counties to fund indigent defense.

» Steven Kreytak, Big Money Set Aside for Major Cases. Defense Costs Mount for Indigent Defendants,
AusSTIN AMERICAN-STATESMAN, Oct. 18, 2008.

34 Arizona, Arkansas, Georgia, Idaho, Louisiana, Mississippi, Nebraska, Pennsylvania, Texas, and
Utah. See TSG Criminal Defense for the Poor, supra note 22, at 4.

35 Of the total cost of indigent defense ($991,047,250), the states contributed $377,698,104 and the
counties contributed $604,355,473. Other sources of indigent defense funding (e.g., municipal,
federal and private funding) included in the total amounted to $8,993,673. Id.

36 Of the total cost of indigent defense ($3,520,941,367), the states contributed $1,777,017,327 and the
counties contributed $1,684,389,040. See ABA/TSG FY 2005 STATE AND COUNTY EXPENDITURES,
supra note 26, at 37.

57 See TSG Criminal Defense for the Poor, supra note 22, at 4; ABA/TSG FY 2005 Statk AND COUNTY
EXPENDITURES , supra note 26, at 35-36.

% See infra notes 1138 and accompanying text, Chapter 4.

The Constitution Project % % % % % % % | 55



Justice Denied: America’s Continuing Neglect of Our Constitutional Right to Counsel

In 2005, following a statewide study® and class-action lawsuit,* Montana created

a new statewide system and accepted full funding of the new system, substantially
increasing state expenditures.”' In 2006, including supplemental expenditures, state
spending again increased significantly.”? In Georgia, following the efforts of a study
commission and statewide study of indigent defense,” the state created a statewide
system and in 2005, compared with 2002, more than doubled its share of funding.*
However, this increase in state funding did not totally relieve the counties. While the
state took over the funding of adult felonies, criminal appeals, and juvenile delin-
quency cases, the counties still must fund all misdemeanor and ordinance violation
cases. Between 2002 and 2005, the counties’” expenditures increased by 28%.

In Texas, the Fair Defense Act of 2001 created the Texas Task Force on Indigent
Defense to help the counties improve their local indigent defense systems and provide
state oversight. Through the Task Force, state funds are awarded to counties whose
indigent defense programs meet certain criteria. Since 2002, following the creation
of the Task Force, Texas has nearly doubled its share of indigent defense funding.”

39 NAT'L LEGAL A1D AND DEFENDER ASS'N, AN ASSESSMENT OF INDIGENT DEFENSE SERVICES IN
MoONTANA (2004).

40 For information on the lawsuit, see American Civil Liberties Union website, available at
http:/fwww.aclu.org/crimjustice/indigent/1o1277prs20020214.html. See also infra note 29 and ac-
companying text, Chapter 4.

4 In 2002, Montana spent $9.2 million on indigent defense; in 2005, the sum was $13.8 million. See
ABA/TSG FY 2005 State AND COUNTY EXPENDITURES, supra note 26, at 36.

4 In 2006, the state spent $19.3 million on indigent defense. Fiscal Year 2008 Legislative Scorecard:
Developments Affecting Indigent Defense, THE SPANGENBERG REP., Nov. 2007, at 1.

4 See TSG GA ReroRT PART I, supra note 32.

44 In 2002, when Georgia’s counties primarily funded local indigent defense systems, the state
contributed $9.4 million or 17% of overall funding; in 2005, for the new statewide system, the state
contributed $37.2 million or 40% of overall funding. See THE SPANGENBERG GROUP, STATE AND
CouNTy EXPENDITURES FOR INDIGENT DEFENSE SERVICES IN FISCAL YEAR 2002 35 (2003) (prepared
with financial support from the ABA Standing Committee on Legal Aid and Indigent Defendants
[hereinafter ABA/TSG FY 2002 State AND CounTy ExPENDITURES]; ABA/TSG FY 2005 STATE
AND COUNTY EXPENDITURES, supra note 26, at 3s.

4 County funding increased from $44.6 million in 2002 to $57 million in 2005. See ABA/TSG FY
2002 STATE AND COUNTY EXPENDITURES, supra note 44, at 35; ABA/TSG FY 2005 STATE AND
CouNTY EXPENDITURES, supra note 26, at 3s.

46 Grants in Texas have helped to create new public defender offices in at least 11 coun-
ties so far. See Task Force on Indigent Defense, FY 2008 Discretionary Grant Award with
Recommended Adjustments (Aug. 24, 2007), available at http://www.courts.state.tx.us/tfid/pdf/
FYo8Discretionaryawardso82407.pdf. For further discussion of Texas, see infra notes 52—58 and
accompanying text, Chapter 4.

47 In 2002, Texas contributed $7.2 million, or 6.3% of overall indigent defense funding, while the
counties contributed $114 million. In 2005 the state’s share increased to $16.4 million or 11.3% of
indigent defense expenditures. In 2006, Texas state funding was about 10% or $15,686,574 com-
pared to $150,527,384 by the counties. See TExas Task FORCE ON INDIGENT DEFENSE, Task FORCE
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In Nevada, an effort is underway by the Nevada Association of Counties (NACO),
the Nevada Supreme Court’s Indigent Defense Commission, and others to establish
a fully state-funded indigent defense system. On behalf of NACO, a bill has been in-
troduced in the 2009 legislative session that seeks to allow counties with populations
over 100,000 (i.e., Clark and Washoe counties) to use the State Public Defender’s
Office and require the state to fund all indigent defense expenses. Currently, only the
smaller Nevada counties may use the State Public Defender’s Office, and they must
pay 80% of the cost of doing so or otherwise fully fund their own local system.*

In 2005, Nevada contributed less than three percent of the overall cost of indigent
defense in the state.”

General and Special Fund Revenues

In the competition for state funds, indigent defense is frequently at the back of the
line. As a result, in some states indigent defense is not entirely supported by state
general funds. Special funds and other revenue sources are unpredictable and more
apt to fall short of indigent defense needs.” In recent years, many states that have
increased their indigent defense funding have relied substantially on these latter fund-
ing mechanisms. Regrettably, this approach often undermines the goal of adequate
indigent defense funding.

In Georgia, for example, the legislature voted in 2004 to fund its new statewide
public defender system through additional fees and surcharges, including additional
fees in civil and criminal cases, surcharges on bail bonds, and an application fee for
indigent defendants. Unfortunately, as later discussed in this chapter, collection of
these special funds has not been sufficient to cover Georgia’s rising costs. Moreover,

ON INDIGENT DEFENSE MEETING NOTEBOOK 82 (2005); ABA/TSG FY 2005 StaTE AND COUNTY
EXPENDITURES, supra note 26, at 36; Fiscal Year 2008 Legislative Scorecard: Developments Affecting
Indigent Defense, THE SPANGENBERG REep., Nov. 2007, at 1.

48 Keith Trout, NACO Secks Five Bill Drafts on Bebalf of Counties, ReNo GazerTe-]., Oct. 10,
2008. Less than half (seven) of the 15 counties under 100,000 employ the State Public Defender’s
Office. D1visioN OF INTERNAL AUDITS, DEPARTMENT OF ADMIN., AUDIT OF THE STATE PUBLIC
DEFENDER’S OFFICE 4 (2005) available at http://dintaud.state.nv.us/ExecutiveBranch/AuditReports/
FY%202005/05-03_Public_Defender_Final_report.pdf.

49 ABA/TSG FY 2005 STATE AND COUNTY EXPENDITURES, supra note 26, at 36.

so For instance, when Wisconsin created an application fee program with funds earmarked for indi-
gent defense, the program was projected to generate $7 million. However, actual collections during
the first four years of the program failed to exceed $100,000. See THE SPANGENBERG GROUP, PUBLIC
DEFENDER APPLICATION FEES: 2001 UPDATE 19 (2001) (prepared with financial support from the
ABA Standing Committee on Legal Aid and Indigent Defendants), available at htep://www.abanet.
org/legalservices/downloads/sclaid/indigentdefense/pdapplicationfees2oor-narrative. pdf. For the
legality of requiring such payments from defendants, see supra note 58, Chapter 1.
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not all of the funds collected have been directed to indigent defense. Although the
fund collected $45.5 million in fiscal year 2008, indigent defense is receiving only
$40.4 million in fiscal year 2009, with the remaining $5 million being returned to
Georgia’s general fund.’!

In Kentucky, 15% of indigent defense funding is derived from non-general fund
sources, including a portion of court costs imposed in all criminal cases and a portion
of a fee in DUI cases. Although these revenue sources were created to help defray the
cost of indigent defense, the legislature has in the past used the existence of these rev-
enues to justify cutting general fund support for indigent defense.” In other words,
alternative funding mechanisms run the risk of being used to supplant rather than
supplement general funds. The Kentucky approach, moreover, has failed to keep the
state’s indigent defense system from serious funding shortfalls.

Similar problems exist in states that rely primarily on counties to fund indigent
defense as well. In Louisiana, the state historically has contributed less than 20%

of indigent defense funding, and many local judicial districts have faced funding
crises. Under new legislation, 2008 state funding was increased to $28 million,” up
from $4.3 million in 2005.>* In addition, state law requires the judicial districts to
establish an indigent defender fund® that is primarily funded by a $35 fee imposed on
all persons convicted of state or local violations (except parking tickets),’ a fee that
fluctuates monthly. While Hurricane Katrina depleted the local parishes’” indigent
defender accounts, studies have shown that indigent defense in Louisiana was facing
serious funding shortages even before the natural catastrophe.”

In New York, where the state contributes less than 40% of indigent defense funding,
indigent defense has been described as “a patchwork composite of multiple plans
that provides inequitable services across the state to persons who are unable to afford

st Bill Rankin, Public Defender Council Submits Budget Cuts, with Concerns, ATLANTA J.-CONST., Sept.
10, 2008.

52 THE SPANGENBERG GROUP, PUBLIC DEFENDER APPLICATION FEES, supra note 5o, at 8.

53 See Louisiana Public Defender Act, La. Rev. Stat. ANN. §§ 15:141-15:184 (2007).

s+ See ABA/TSG FY 2005 STATE AND COUNTY EXPENDITURES, supra note 26, at 3s.

ss La. Rev. Star. ANN. § 15:168 (2007).

6 Id.

57 See, e.g., NAT'L LEGAL A1D AND DEFENDER Ass'N, IN DEFENSE OF PUBLIC ACCESS TO JUSTICE: AN
AssESSMENT OF TRIAL-LEVEL INDIGENT DEFENSE SERVICES IN LOUISIANA 40 YEARS AFTER (GIDEON
(2004); THE SPANGENBERG GROUP, THE ORLEANS INDIGENT DEFENDER PROGRAM: AN OVERVIEW
(1998). See also The Louisiana Justice Coalition website, available at http:/[www.lajusticecoalition.
org/resources/reports+and-+links. For later developments in Louisiana, see infra notes 1315, 34,
97—98, and accompanying text, Chapter 4.
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counsel” and “in a serious state of crisis.”*® Nearly one-half of the state funding comes
from non-general-fund revenue sources.”

Funding Shortages

As the cost of indigent defense continues to increase nationwide, funding shortages
are guaranteed to worsen, given the country’s economic condition at the beginning of
2009. Even before today’s economic crisis, many indigent defense systems across the
country were already facing serious budget shortfalls and cutbacks. Between 2002 and
2005, when adjusted for inflation, many states that fully fund their indigent defense
systems actually decreased their level of financial support, including Connecticut,
Hawaii, Missouri, New Mexico, Oregon, and Wisconsin.®® Now, 37 states are facing
mid-year budget shortfalls for fiscal year 2009,°" and 22 of these states fully fund

their indigent defense systems. Obviously, when states reduce financial support for
public defense, which is already underfunded, there is a substantially greater risk

that accused persons will not receive adequate legal representation and that wrongful
convictions will occur.

A number of states can be cited to illustrate the current funding emergency in
indigent defense. For example, in 2008, Maryland was faced with the need to reduce
its budget by $432 million, and as a result, the public defender agency lost $400,000
in support staff salaries. Also, as of October 2008, the Public Defender announced
that it would cease to pay for private court-appointed attorneys in conflict cases. As a

8 TSG NY RepoRrr, supra note 32, at ii.

59 The estimate of one-half of funding from non-general revenue sources includes expenditures
for representation of juveniles in New York Family Courts and covers cases in which the Sixth
Amendment right to counsel attaches, as well as cases in which the Constitution does not require
that counsel be appointed. The funding sources are a fee for lifting a license suspension, a fee for
criminal history checks, an increased attorney registration fee, and a surcharge for parking viola-
tions. /d. at 26, 30.

60 See ABA/TSG FY 2002 STATE AND COUNTY EXPENDITURES, supra note 44, at 35—36; ABA/TSG
FY 2005 State AND COUNTY EXPENDITURES, supra note 26, at 35-37. To derive the FY 1986 dol-
lars adjusted for inflation, the Consumer Price Index calculator of the U.S. Department of Labor
was used, available at http://data.bls.gov/cgi-bin/cpicalc.pl. The raw state expenditure data from
1986 was multiplied by the inflation rate from 1986 to 200s. (Expenditure reports prepared by
The Spangenberg Group do not compare expenditures between fiscal years and do not adjust for
inflation.)

6t Alabama, Arizona, California, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho,
Illinois, Kansas, Kentucky, Maine, Maryland, Massachusetts, Minnesota, Mississippi, Missouri,
Nevada, New Hampshire, New Jersey, New Mexico, New York, North Carolina, Ohio, Oregon,
Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, Utah, Vermont, Virginia,
Washington, and Wisconsin. McNicHOL AND Lav, CENTER ON BUDGET AND PoLicy PRIORITIES,
State BuDGET TROUBLES WORSEN 2 (2008), available at http://www.cbpp.org/9-8-08sfp.pdf.
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consequence, the Chief Judge of Maryland’s highest court has ordered the counties to
pay the cost of attorneys who must be hired when the public defender has a conflict.
At least one county has stated that it does not have the funds to pay those bills.®?

Similarly, budget cuts in Florida are hitting hard in a number of counties. In Orange-
Osceola County, where the criminal courts are among the busiest in the state, both
prosecutor and public defender offices are facing combined budget reductions of $3
million.® The result is that the public defender’s office has had to lay off 10 attorneys
and has suffered a loss of 40 positions. In addition, some costs are being transferred
to defendants who will be ordered, if convicted, to pay special fees of $50 in misde-
meanor cases and $200 in felony cases. In Miami (Dade County), lack of funding
has led to a lawsuit challenging excessive public defender caseloads.** Other public
defender offices, such as those in Broward and Palm Beach Counties, are close to
refusing cases.”

In Kentucky, the legislature in 2008 cut the indigent defense budget by 6.4%, total-
ing $2.3 million. As a result, the Department of Public Advocacy announced that

it will begin to refuse several categories of cases, including conflict of interest cases,
some misdemeanors, and probation and parole violation cases.® In Minnesota, the
legislature cut the Board of Public Defense’s FY 2009 budget by $4 million, forcing
the layoff of 13% of public defender staff (23 public defenders). This is the largest staff
reduction since the state assumed full indigent defense funding in 1995. The layoff is
expected to cause public defender caseloads to go from bad (approximately 450 felony
cases per attorney per year) to worse (approximately sso felony cases per attorney per
year).” Similarly, due to budget cuts, the Georgia Public Defender Standards Council
in 2007 owed hundreds of thousands of dollars to attorneys representing indigent
defendants in capital cases and was forced to lay off 41 employees. ® In 2008, it closed
a major conflict defender office as a cost-cutting measure.”

62 Scott Daugherty, Court: Counties Must Pay for Defense Lawyers, THE CaprTaL (Annapolis, MD),
Nov. 2, 2008, available ar http:/[www.hometownannapolis.com/cgi-bin/read/2008/11_02-08/TOP.

& Financial Crisis Takes Toll on Justice System, Courts Across Region Feel Budget Crunch, Nov. 10, 2008,
available at http:/ [www.wesh.com/consumernews/17950079/detail.html.

64 See infra notes 97101 and accompanying text, Chapter 3.

65 Tonya Alanez and Missy Diaz, Broward County Public Defenders Office Close to Refusing Cases,
Caseloads Are So Big, Representing Clients Becoming Impossible, SoutH FLORIDA SUN-SENTINEL, Nov.
17, 2008.

66 Brandon Ortiz, Chief Public Defender Takes Case to Judges, LExingTON HERALD-LEADER, May 29, 2008.

67 Richard Meryhew, State to Pare the Ranks of Public Defenders by 23, STar TRiBUNE (Minneapolis-St.
Paul, MN), June 5, 2008.

&8 4 Issues Facing Public Defender Program, ATLANTA J.-CONST., Apr. 3, 2008 [hereinafter 4 Issues
Facing Public Defender Program).

69 Jonathan Springston, Plan to Cut Public Defenders Could Leave Hundreds without Lawyers, THE
ATLANTA PROGRESSIVE NEWS, June 29, 2008.
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Resource Inequities

In the battle for adequate funding, indigent defense faces tough competition for
resources, especially in comparison to prosecutors. Even conceding that prosecutors
consider some cases that are never charged and that some cases are represented by
retained counsel, financial support of indigent defense typically lags well behind
that provided for prosecutors. The ABA has urged “parity between defense counsel
and the prosecution with respect to resources,”” but this goal is not being achieved.
The inequities between prosecution and defense can take several forms, including
disparity in the amount of funds, sources of funding, in-kind resources, stafling, and
salaries.

In Tennessee, a one-of-a-kind study was conducted that illustrates the problem.
Using state budget information, the study compared the overall resources of prosecu-
tion and defense by examining the funding of all agencies related to the prosecution
and defense functions.” The study reviewed both state and non-state funds and
concluded that total prosecution funding that could be attributed to indigent cases
amounted to between $130 and $139 million for FY 2005. In contrast, indigent de-
fense funding amounted to $56.4 million, a stunning difference of over $73 million.”
Tennessee is not alone in this inequity. In California, where the counties fund indi-
gent defense at the trial level, a comparison of FY 2006—-07 county indigent defense
and prosecution budgets revealed that indigent defense was “under-funded statewide
by at least 300 million dollars.””> Moreover, between FY 2003—04 and FY 2006-07,
the statewide disparity in indigent defense and prosecution funding increased by over
20%.7*

In addition to disparity in the overall amount of funding, differences also exist in
funding sources and in-kind resources provided to the prosecution and indigent
defense. Beyond general funding, the prosecution frequently receives special
federal, state, and/or local funding for particular prosecution programs (e.g.,

70 See ABA TEN PRINCIPLES, supra note 70, Chapter 1, at Principle 8 (“There is parity between defense
counsel and the prosecution with respect to resources and defense counsel is included as an equal
partner in the judicial system.”)

71 THE SPANGENBERG GROUP, RESOURCES OF THE PROSECUTION AND INDIGENT DEFENSE FUNCTIONS
IN TENNESSEE (2007), available at http://www.abanet.org/legalservices/sclaid/defender/downloads/
TN_CompStudyFINAL_7.30.07.pdf.

72 Id. at 11, 16.

735 LAURENCE A. BENNER AND LORENDA S. STERN, SysTEmic FACTORS AFFECTING THE QUALITY OF
CRIMINAL DEFENSE REPRESENTATION: SUPPLEMENTAL REPORT TO THE CALIFORNIA COMMISSION
ON THE FAIR ADMINISTRATION OF JUSTICE 1 (2007), available at http:/[www.cpda.org/publicarea/
CCFA]/Professional-Responsibility-DAs-and-Defenders/Professional-Responsibility-DAs-and-
Defenders/Supplemental%20Report%20Benner.pdf.

74 Id. at 3.
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domestic violence prosecutions, bad checks, highway safety, and drug enforcement
programs), while the defense is fortunate if it receives small amounts of grant fund-
ing. Furthermore, the prosecution has the benefit of accessing many federal, state,
and local in-kind resources that cannot be quantified, including the resources of

law enforcement, crime labs, special investigators, and expert witnesses. In contrast,
indigent defense must either fight for special funding in their budgets to allow for
these resources or seek prior approval from the court in order to access them, which is
often denied.

The overall disparity in funding frequently means that there are very real inequities
between prosecution and defense programs related to staffing levels and compensa-
tion. For example, in Cumberland County, New Jersey, the prosecutor’s office has
twice the number of attorney positions and over seven times the number of investiga-
tors handling criminal cases as the public defender’s office, even though public de-
fenders handle approximately 90% of the county’s criminal cases.” In Harris County,
Texas, the budget for the District Attorney’s Office is over twice the amount available
for indigent defense and includes 30 investigator positions compared with no in-
vestigators for the contract defenders.” In Saratoga County, New York, the District
Attorney’s Office has five more full-time and two more part-time attorney positions
than the Public Defender’s Office, partly due to state grant funding for cases such as
domestic violence, sex crimes, car theft, and DWI cases.”

In New Orleans, prosecutors outnumber public defenders nearly three to one (90 to
32). The former Interim Chief Public Defender has stated that the disparity is likely
to grow as federal grant funding of $1.7 million of federal funds awarded in the wake
of Katrina is due to expire in 2009, leading to a lay-off of one-third of the program’s
attorneys.”® The disparity is not surprising considering that the City of New Orleans
provided nearly $5 million in funding to the District Attorney’s Office in 2008 but
nothing to the Public Defender’s Office, although the City Council has agreed to
consider a proposal to provide public defender funding in the future.”

75 John Martins, Tight Resources at Heart of Criminal Case Backlog, PRess or AtLanTIC CITY, Apr. 21,
2008, at CI.

76 Lisa Falkenberg, An Idea Whose Time Has Come?, Houston CHRON., Mar. 12, 2008.

77 TSG NY Report, supra note 32, at 8s.

78 Bigad Shaban, Public Defender’s Office Needs Funds, Oct. 17, 2008, available at heep:/[www.wwltv.
com/topstories/stories/wwlior7o8mlpublicdefender.122ce87d3.heml.

79 Id. See also Laura Maggi, Public Defenders Ask New Orleans City Council to Plug Holes in Budget,
Times-P1cavune, November 20, 2008, which indicates that the District Attorney’s office is sched-
uled to lose $1.3 million in post-Katrina federal funds and is expected to ask the City Council for
additional financial assistance.
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Across the country, because of inadequate compensation, public defense programs
find it difficult to attract and retain experienced attorneys. With so many jurisdic-
tions currently experiencing budget woes, compensation is not likely to improve
any time soon. Sometimes, prosecutors are also poorly paid.*® Both public defender
and prosecution offices lose experienced staff attorneys to the federal system, which
provides far better compensation.®!

Also, throughout the country, public defender salaries are often significantly below
those of prosecutors. For instance, when salaries were frozen in Virginia in 2006,
over 27% of the attorneys in the public defender system resigned, and many turned
to higher paying jobs at prosecutor offices or to private law practice. Although
entry-level public defender salaries have risen since that time, because prosecution
offices receive supplemental funding from Virginia municipalities—from $6000 to
$20,000 per attorney—public defenders are still paid less than their counterparts.®
In Westchester County, New York, where county funding of indigent defense, as of
2006, was several million dollars below prosecution funding—not including over

$6 million in grant funding for prosecution—district attorneys’ salaries were ap-
proximately $6000 to $21,000 higher than public defenders’ salaries.®* In Missouri,
the salaries of public defender trial attorneys in 2005 ranged between approximately
$34,000 and $54,000. In contrast, prosecutors’ sal