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Executive Summary

The survey for thisreport' shows levels of fearare very highin Moldova. Fear levels are comparable
to levels of fear in crime-ridden countries like South Africa. In Johannesburg, the most violent city in
South Africa, surveys have measured 57% of people afraid walking the streets at night. In Chisindu
69% of people feel afraid walking the street at night.

Given the levels of fear, it is unsurprising that the survey also found that only 25% of people
in Moldova are prepared to say the police? are good at preventing crime. Of further and perhaps
greater concern is that only 27% are willing to say the police respect human rights. Similar low levels
of confidence were expressed about all aspects of the criminal justice system, with only 29% explicitly
approving of the operation of the criminal justice system as a whole.

These low levels of confidence persist despite the fact that after independence Moldova
embarked on a project of reform and democratisation of the police and criminal justice system (CJS
hereinafter). Moldova faced the challenge of overcoming the soviet legacy of the CJS, reforming the
criminal justice system to reflect principles of democratic policing including human rights standards,
and contending with the growth in crime and public fear of crime.

Aspects of criminal justice system transformation included reducing the power of institutions
such as the prosecution office, removing references to socialist rules of law, introducing procedural
guarantees and adversarial elements, eliminating some categories of crimes, and introducing more
lenient sentencing and alternative forms of penalties and non-custodial sanctions such as community
work, as well as improving conditions in prisons.

The political and social context over this period of reform in Moldova has been one of political
uncertainty as well as growing poverty and unemployment. Furthermore, like other post-socialist
societies, Moldova experienced in the late 1990s and early 2000s an explosion in crime, particularly
organised crime, and growth of the shadow economy through links between organised crime and
corrupt state officials.

The reforms of the CJS and reductions in recorded crime have not however been accompanied
by greater feelings of safety. Furthermore the police and CJS appear to have failed to translate
improvements in recorded crime levels into positive assessments of their work by the public. Low
ratings were given by the public on a number of different measures of the police, the prosecution
and judiciary.

This may partly be because of the way in which the reductions in crime appear to have been
achieved, thatislargely through a return to repressive measures by the state — as well as the concurrent
mass emigration of young men who usually commit most crimes. Of further concern is that persons
who have contact with the police and with the courts have lower opinions of the criminal police
than those who have not been to court. Most Western countries show the opposite trend (opinion
improves with contact). A 2005 survey in South Africa®, a country experiencing serious problems in
the CJS, has shown the same trend as Moldova - that exposure to the criminal justice system worsens
perceptions of the system.

' The survey of 1600 respondents was weighted to represent the population of the Republic of Moldova. See
Methodology below for a more detailed description.

For brevity, the report uses the term ,police” referring firstly to criminal investigation officers of the Ministry of
Internal Affairs, as well as other police, without differantiating among these and among municipal and state police.
The interviewes were carried out with criminal investigation officers of the Ministry of Internal Affairs.

This survey was a nationally representative survey of the Republic of South Africa conducted by Development
Africa on behalf of the National Prosecuting Authority of South Africa.
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Reforms of the CJS have not succeeded in fundamentally changing the working values, habits
and practices of actors in the CJS to the point where they could be said to be democratic. Reform of
the police in particular has been conspicuously absent. Survey ratings of the police on human rights
and respect for the law are particularly low. Greater prioritisation of repressive traditional methods
for the purposes of combating crime may be at play. Furthermore, interview evidence reveals a wide
range of practical, structural and resource problems experienced by officials who work in the criminal
justice system.

The survey also suggests that perceptions of police and of the CJS account for only a small
proportion of the variation in fear. This suggests that levels of fear indicated by the survey have to do
with a number of other factors, which may include Moldova'’s long history of and continuing existence
of external threats, mass emigration of young men (who are generally less fearful than older people
or women), poor inter-ethnic relations, greater media coverage of crime, and even such mundane
matters as poor street lighting.

Interestingly, despite high levels of fear in Moldova, the survey shows that this does not translate
into a general desire for prioritising public spending on the police. Indeed the average Moldovan
places the police last among ten priorities for public spending, even falling below sport. This may
suggest a population increasingly cynical about any returns achieved through prioritising spending
on the police. There is moderate support for spending on the courts, with the average Moldovan
prioritising the courts above other parts of the criminal justice system for public spending.

Thefindings of this report suggest that there will continue to be little public supportand approval
of the police and of the criminal justice system even if the usual measures of police performance
- such as solving of crime and crime rates — improve. Without public confidence the system cannot
operate effectively and nor can it be efficient. Democratic policing in the sense of legitimate policing
by consent and approval of the public will remain out of reach as long as there is neglect of how the
police and CJS achieve their results rather than what they achieve.

This report consequently recommends that Moldova concentrate on better implementation
of democratic reforms of the police coupled with greater capacitating of the courts, reductions in
the role of the prosecution, enhancement of the rehabilitating function of the prison system and
improvement of legal representation for defendants.

Reform of the system should incorporate a thorough review of how inappropriate performance
measures encourage a focus on quantity rather than quality, and how a focus on the system as a
whole can improve the performance of the entire CJS. While measures to reduce fear should extend
beyond criminal justice system interventions, the role of a democratic, respectful and just CJS in
reducing fear and uncertainty and creating trust in the system, should not be underestimated.
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Introduction

Criminaljusticeis the system of law enforcement that is directly involved in the state’s response to
those suspected of criminal offences. While the essential features of a democracy are debatable, most
agree that the criminal justice system in a democracy must embody democratic principles such as the
rule of law, respect for individual rights, and the independence of the judiciary. Moldova has since
independence striven to reform its criminal justice system in line with its democratic aspirations.

Soviet-era Moldovan criminal justice was focused predominantly on state security. The state
criminal justice apparatus was employed not solely for the control of crime but for the purpose of
controlling political opposition. Control of the citizenry and ,public order” was frequently achieved by
measures such as arbitrary arrest. Furthermore politically powerful individuals were largely immune
from criminal prosecution.

This state of affairs was supported by a criminal justice legal framework which prioritised state
interests among its stated objectives and did not provide strong protections for individual rights in
the criminal justice process. The inquisitorial system employed during this era further increased the
ease of abuse of the criminal justice process. Conditions of detention were furthermore not consonant
with human dignity.

Moldova was not alone during this time. A key feature of repressive undemocratic states around
the world is state abuse or misuse of the system of criminal justice. This abuse usually takes two main
forms —the use of criminal justice processes to achieve political ends, and immunity from prosecution
of politically or economically powerful individuals who commit crimes.

Such repressive states are frequently characterised by apparently low levels of crimes reported
to the authorities but also by a high degree of fear and distrust among citizens both of each other and
of the state. A feature of criminal justice systems in developing countries is poor management and a
lack of resources for the protection of rights in criminal justice processes even where they attempt to
embrace democratic reforms.

After independence Moldova embarked on a series of reforms which sought to realign the
criminal justice legal framework to prioritise individual interests over state interests and to protect
individual rights. Adversarial procedural elements were introduced to provide individuals with
further protection from abuse by state actors in the criminal justice process. However the legislative
transformation of the legal framework in Moldova is by no means yet complete.

The aim of this report is to assess the extent of transformation of criminal justice in Moldova
almost two decades after independence, and to uncover to what extent the Moldovan criminal
justice system still exhibits the characteristics of a repressive state.

This report seeks to understand the gap between theory as laid out in the law and the reality of
everyday practice.

The transformation of the criminal justice system in Moldova cannot be achieved by changes to
laws alone. What is also required is that state officials within the criminal justice system be empowered
and encouraged to embrace the legal and institutional reforms. Assessment of performance of
institutions and officials in the criminal justice system must encourage compliance with the new
priorities of the criminal justice system.

This report seeks to determine, inter alia, to what extent the objectives of the criminal justice
system are in practice understood and embraced by the criminal justice officials and to what extent
democratic and human rights protections are complied with in practice.
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Thereportalso seeks to understand public attitudes in relation to the criminal justice system and
what this means for further reform of the criminal justice system. Citizens must also be empowered
not only to be aware of their protections but to insist, and be empowered to insist, on the protections
available to them. Above all, the government of the day must not seek to undermine the fragile legal
reforms achieved.

In summary, the report seeks to understand to what extent the Moldovan criminal justice
meets the new priorities and objectives of a democratic rights-based criminal justice system. The
report seeks to uncover what problems remain and what problems may have arisen as a result of
the reforms. Finally, the report makes recommendations towards the further transformation of the
Moldovan criminal justice system.
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Methodology

This report adopted a mixed methodology. A national survey of public attitudes to the criminal
justice system was carried out during 2008. The survey of 1600 respondents was designed to be
representative of the population of Moldova at national level and was weighted by age and gender
to be properly representative of Moldova population of 3.5 million persons.* The survey covered
questions relating to citizens’ experiences of crime and criminal justice over the period 2005-2007.
The survey was analysed using statistical software in order to gain insights into the relationship
between citizens and the criminal justice system. The findings were compared to official data on
crime and criminal justice and to similar surveys conducted in other developing countries, including
South Africa.

A series of qualitative interviews were carried out during 2008 with actors within the criminal
justice system. The interviews adopted a semi-structured approach. The aim of the interviews was to
benchmark the current situation of various agencies of the criminal justice system and to understand
officials’ perceptions of the current situation and current problems. Ten judges, seven prosecutors,
seven criminal investigators and five defence lawyers were randomly selected for confidential
interviews. Confidentiality was assured to ensure open discussion. These interviews were conducted
by the local members of the Soros Foundation-Moldova'’s criminal justice team.

Further interviews with the leadership of the institutions of criminal justice were conducted
in collaboration with two international experts. The respective interviews were simultaneously
translated into English to ensure close involvement of the international experts. The experts brought
an international perspective to the interviews, the survey, and the content of the report generally.

A legislative review was carried out to understand the content and nature of reforms carried out
since independence. Literature on criminal justice transformation in transitional states was sourced
and reviewed to provide a background for the report.

Various reports and annual reports for 2005 - 2007 of institutions of the criminal justice system
were perused to understand how the state assesses the performance of the criminal justice system.
Data from these reports was extracted and analysed.

The report draws on all these sources of information. The report was drafted collaboratively
drawing on the expertise of the entire Soros Foundation team as well as the international experts.

4 The population of Moldova excluding the Transnistrian region.



]O CRIMINAL JUSTICE PERFORMANCE FROM A HUMAN RIGHTS PERSPECTIVE: Assesing the Transformation of the Criminal Justice System in Moldova




CRIMINAL JUSTICE PERFORMANCE FROM A HUMAN RIGHTS PERSPECTIVE: Assesing the Transformation of the Criminal Justice System in Moldova 1 1

1. Public perceptions on crime, safety
and criminal justice

The aim of the survey is to understand the relationship between the Moldovans' trust or
confidence in the criminal justice system and the operation of the criminal justice system. Maximising
trust in the criminal justice system is extremely important because the criminal justice system cannot
operate effectively or efficiently if the public does not trust the system.

Some respondents were unwilling to answer survey questions, in particular those which related
to their views of the criminal justice system. The reasons of those unwilling to answer are unclear, but
may possibly relate to fear of unknown consequences if ,negative” answers are traced back to them.
It may also relate simply to not feeling qualified to give an opinion. The analysis takes into account
those willing to answer the question throughout.

1.1 Perceptions of state ability to ensure safety

Some 94% of respondents were willing to answer the question of whether they agreed that the
state ensured their personal safety against crime and criminality. Among those who are willing to give
an opinion, the majority (58%) is of the view that the state fails to ensure their personal safety.

Only 92% were willing to answer the same question in relation to the police. The majority of
those with opinions (53%) are of the view that the police do not ensure their personal safety.

Thus it seems clear that the majority of Moldovans do not believe that the state ensures their
safety. Given that it is an explicit objective of the Criminal Code of Moldova (see Objectives of the
Criminal Justice System below) to ,ensure the protection of citizens .. prevent the commission of new
crimes” this suggests that the majority of the public perceive that this objective is not being met.

Given these opinions, it is unsurprising that people in Moldova have extremely low feelings of
personal safety.

1.2 Perceptions of safety

1.2.1 Perceptions of daytime safety

Some 11% of Moldovans (1 in 9) do not feel safe at home during the day. In general the survey
shows following people are less likely to feel safe in the day:

«  Victims of crime

. Women

. Older people

. People who live alone

. People who live in regional centres

As much as 24% of those who have been victims of crime in the last three years don't feel safe at
home in the day. This rises to 27% among women who have been victims of crime. Just under 1in 5
(19%) of Moldovans do not feel safe walking the streets in the day.

This is highly correlated with gender: some 22% of women but only 14% of men say they do
not feel safe walking the streets in the day. Those who live in Chisindu and in regional centres (both
22%) are more likely to feel unsafe in the streets in the day than those in rural areas (17%).
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Feelings of safety at home in the day are also related to age, with feelings of safety decreasing
with age.® Feelings of safety are also related to households size: 24% (almost 1 in 4) of Moldovans
who live alone do not feel safe at home in the day. Those who live in regional centres are most likely
to feel unsafe at home in the day: 14% do not feel safe at home (1 in 7) compared to 11% in Chisindu
and 10% in the rural areas.

1.2.2 Perceptions of night-time safety

Feelings of safety decrease dramatically at night. At night, more than 1 in 4 (26%) of Moldovans
do not feel safe in their homes. This rises to 28% among women, and 32% (almost a third) amongst
those older than 55. Those who live in regional centres are most likely to feel unsafe at home at night
(32%) compared to 30% in Chisindu and 22% in the rural areas. Almost half (44%) of those who have
personally been victims of crime in the last three years do not feel safe in their homes at night.

Half (51%) of Moldovans do not feel safe walking in the streets at night, and a further 6% do not
walk in the streets at night at all. Those who live in Chisindu are most likely to feel unsafe walking in the
streets at night, with 58% feeling unsafe, compared to 54% in regional centres and 45% in rural areas. A
further 10% of those who live in Chisindu do not walk in the streets at night at all. Some 64% of Moldovan
women do not feel safe walking in the streets at night and a further 10% of women do not walk in the
streets at night at all.

These are comparatively speaking exceptionally high levels of night-time fear. Although other
surveys may not be strictly comparable with this survey, the table below shows the percentage of
the population feeling unsafe or very unsafe on the street after dark in 2004/05 using the results
from surveys (1992-2005 ICVS and 2005 EU ICS) in selected countries and main cities compared to the
percentage found in the Soros Foundation - Moldova Survey in 2008.

It is particularly striking that Chisinau scores much higher for night-time fear than other develo-
ping country cities who have amongst the highest crime rates in the world, such as Johannesburg,
South Africa, thought to be one of the most dangerous cities in the world.

Figure 1: Developing country cities perceptions of night safety

Percentage of citizens feeling unsafe walking the
street at night

Budapest (Hungary
Warsaw (Poland
Phnom Penh (Cambodia

Tallinn (Estonia

)
)
)
)
Istanbul (Turkey)
)

Rio de Janeiro (Brazil

Johannesburg (South Africa)

Maputo (Mozambique)
Buenos Aires (Argentina)

Chisinau*

Sao Paulo (Brazil)

*  Only 4% of 18-24 year olds do not feel safe at home in the day compared to 9% of 25-39, 10% of 40-55 and 16%
of over 55s

5 Available on http://rechten.uvt.nl/icvs/pdffiles/ICVS2004_05.pdf
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Figure 2: Feelings of night safety in selected countries

Percentage of citizens feeling unsafe walking the streets
at night

Iceland
Finland
Norway
Canada
Denmark
Netherlands
Sweden
USA

Austria

France
Switzerland
Japan

Belgium
Northern Ireland
Hungary
Australia

Ireland

Scotland

New Zealand
Germany
England & Wales
Spain

Poland

Estonia

Portugal

Mexico

Italy

Luxembourg

Greece

Bulgaria

Moldova*
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Thusit seems clear that the Moldovan state and particularly the Moldovan criminal justice system
has failed to make people feel safe. One interviewee noted that the ,fear of police getting involved in
one’s life is bigger than fears about security”. The population distrusts the criminal justice institutions
and is reluctant to report crime. Levels of arrest and detention (below) may be relevant here.

Thus fear remains high despite the fact that levels of victimisation recorded in the survey were
not particularly high - although admittedly victimisation rates were higher than suggested by crime
data for Moldova (see Perceptions of Crime Trends below for data on changes in crime levels. Levels of
victimisation will be discussed below.

1.3 Levels of arrest and detention

Around 4% (1 in 25) of men were willing to say they personally have been arrested or detained.
Double this percentage (8%) of men aged 25-39 say they have been arrested or detained. Given
that this is a question respondents are unlikely to answer honestly, these are most certainly under-
estimates. Less than 1% of women say they have been arrested or detained.

Levels of arrest and detention are important, because public views are shaped not only by how
crimes committed against them are dealt with by the criminal justice system, but also by how they
and members of their families are treated on arrest or detention. Levels of arrest appear to be lower
than levels of victimisation, but this may be due to a reluctance to admit to an arrest. Note also that
this survey was conducted before the arrests which occurred in April 2009.

1.4 Levels of victimisation’

Some 11% of Moldovans (1 in 9) say that they personally have been a victim of crime in the
last three years. This equates to 314 000 crimes, or 104 667 crimes each year over three years.

Yet over the period 1999-2006 Moldovan statistics recorded an average of 33 242 crimes per
year, or 99 726 crimes over three years. This suggests that crimes may have been under-recorded by
the Moldovan criminal justice system — only about a third of crimes appear to have been recorded.

Yet in the survey some 69% (just more than two thirds) of those saying they were personally a
victim of crime said they reported the crime and 91% of these (or 63% of the total) said they believe
the police recorded the crime. This would imply 197 820 recorded crimes, or some 6 years’ worth of
crimes, if survey respondents are correct.

This suggests either that survey respondents have counted crimes against them from years
further in the past than the last three years (a survey phenomenon known as ,telescoping”) or that
the Moldovan criminal justice system is not recording crimes to their full extent, or that both factors
are operating.

Given the concerns raised about delayed reporting of crime raised in the interviews with
police (see Police below), the likelihood is that the failure to record crimes may be at least partly in
operation.

A further 7% in the survey said although crimes were not committed against them personally,
crimes were committed against relatives or close friends over this time period. This suggests that 18%
(just under 1 in 5) Moldovans have had a close experience of crime in the last three years.

7 Victims of crime” were identified by respondent’s self-identification as victims of any crime type. ,Levels of

victimization” in a particular group refers to the % of persons in that group who were victims of crime, compared
to the whole population.
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Among those who identified crimes being committed against family members living with them
rather than against them personally, as much as 26% identified this as a crime of violence such as
bodily harm or beatings, violent mistreatment, or murder. This is double the proportion among those
experiencing crime personally. This may suggest a tendency amongst respondents not to identify
these crimes when committed against themselves. Thus the victimisation levels referred to above
may also be an under-estimate.

1.5 Perceptions of crime trends

Among those willing to give an answer (17% did not respond) Moldovans were almost evenly split
asto crime trends. Some 34% said criminality in their region had, over the last three years, decreased, 34%
said it had stayed the same, while 30% said it had increased. It is not unusual in surveys for respondents
to perceive that ,crime has got worse” even if trends in reality are different (see the figures below for
recent crime trends). It seems either as if the publicin Moldova is no different in this regard, or there may
be real concern about the accuracy of crime records (see Levels of Victimisation above).

Figure 3: Selected serious crimes in Moldova (excluding theft) according
to the initiated criminal proceedings for respective crimes in 2005-2007%

3000
2500 %
= =
E Burglary
2000 O Robbery
@ Violation of the home
1500 ORape
i Wi ) I Trafficking in human beings
1000 B Grave bodily or health harm
Intentional d
U e
500

2005 2006 2007

Figure 4: Theftin Moldova 2006-2007, according to the number of initiated criminal
proceedings for theft®

12000
10000 -

8000 -
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4000 -
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8 Data (per country) sent by the Ministry of Internal Affairs: Letter of 28.05.2008, Legal Parliamentary Commission
and the attached statistical reports and responses to the specific questions.

°  Data (per country) sent by the Ministry of Internal Affairs: Letter of 28.05.2008, Legal Parliamentary Commission
and the attached statistical reports and responses to the specific questions.
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1.6 Public spending priorities

Despite high levels of fear noted above, this does not translate into a prioritisation of public
spending on components of the criminal justice system.

This may suggest that the public does not believe greater resourcing of institutions of the
criminal justice system will affect their lives as much as greater resourcing to other public spending
priorities.

Respondents were asked to prioritise various forms of public spending from 1 to 10, where 10 is
the highest priority. The table below shows the average (mean) response for various public spending
priorities.

Figure 5: Public spending priorities of Moldovans
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The table indicates even sport is prioritised above components of the criminal justice system.
Police received the lowest average prioritisation of all.
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2. Overview of the Moldovan Criminal
Justice System

2.1 Criminal Justice System Legal Framework

After Moldova’s independence from the Soviet Union, the country became signatory to a
plethora of international and regional human rights instruments, most important of which is the
European Convention on Human Rights (ECHR) (1995).”° The soviet criminal procedural law was
radically reformed to enable Moldova to comply with both its own constitution and the content of
these human rights instruments.

Among the first of the reforms, preceding both the Constitution and Moldova’s accession to
the ECHR, was the Law on Police (1990) and the Law on The Prosecution Office (1992). The latter
law embraced a series of democratic principles applicable to the Prosecution Office. Probably most
important among these, given the long abuse of the prosecution office for political ends during
the soviet area, was the principle of de-politicisation (political independence) of prosecutorial
bodies.

Anotherimportantchangewastheintroduction of adversarial criminal proceedingstoreplacethe
inquisitorial, prosecutor-driven proceedings of the soviet era. In court, the prosecution thus became
an adversarial party to criminal proceedings, rather than an inquisitorial master of proceedings.

The Constitution (1994) is the supreme law of Moldova and no laws in contradiction with the
Constitution have any force or effect. The Constitution provides for fundamental rights and freedoms
of persons, including the right to life and physical and mental integrity and a prohibition against
cruel and inhuman punishment (Article 24); the right to individual freedom and personal security,
which, inter alia, limits the duration and circumstances of arrest and other forms of deprivation
of liberty of persons by the state (Article 25); and the right to a defence in criminal proceedings
(Article 26).

These rights may only be restricted in accordance with the law and only to the extent necessary
and in proportion to the relevant circumstances, without affecting the core content of the right
(Article 54).

19 Inter alia, Universal Declaration of Human Rights, in force for Moldova since 28.07.1990; International Covenant
on Economic, Social and Cultural Rights, in force for RM 26.04.1993; International Covenant on Civil and Political
Rights, in force for RM 26.04.1993; First Optional Protocol to the International Covenant on Civil and Political Rights,
in force for RM since 23.04.2008; Second Optional Protocol to the International Covenant on Civil and Political
Rights, in force for RM 20.12.2006; Convention on the Rights of the Child, in force for RM 25.02.1993; International
Convention on the Elimination of All Forms of Racial Discrimination, in force for RM 25.02.1993;

Vienna Convention on the Law of Treaties, in force for RM 25.02.1993; UN Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, in force for RM 28.12.1995;

Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment ,in force for RM 23.08.2006; Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially
Women and Children, supplementing the United Nations Convention against Transnational Organized Crime,
in force for RM 16.10.2005; UN Convention against Corruption, in force for RM 28.09.2004; Council of Europe:
European Convention for the Protection of Human Rights and Fundamental Freedomes, in force for Moldova since
12.09.1997; Protocols 1-8 and 11,in force since 01.02.1998; European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment, in force for RM 01.02.1998; Protocols 1 and 2 - 01.03.2002; The
European Convention on Mutual Assistance in Criminal Matters, in force for RM 05.05.1998; Civil Law Convention
on Corruption, in force for RM 01.07.2004; Convention on Action against Trafficking in Human Beings, in force for
RM 01.02.2008.
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The Law on Judicial Organization (1995) established a four-level" judicial system of appeals
and introduced a series of new principles with which the courts should be aligned. These included
the adversarial nature of proceedings and equality of parties in criminal proceedings, promotion of
access to justice, independence of the judiciary, and impartiality of the judiciary supported by the
security of tenure of the judiciary.

The Law on the Bar (2002)"? established an independent professional Bar to provide legal
assistance to persons and legal persons to protect their rights, liberties and legitimate interests, thus
ensuring access to justice.

The Code of Enforcement of Judgments (2004)" regulates the imposition of criminal sanctions
with the objective of ensuring the protection of rights, liberties and legitimate interests of persons,
as well as insuring the reintegration of offenders.

These principles form the core of the current criminal justice legal framework of Moldova. The
criminal justice system is however not fully adversarial, nor an entirely inquisitorial system, but a
mixed system. This is because the criminal justice system combines inquisitorial characteristics at the
pre-trial stage with adversarial characteristics at the trial stage of proceedings.

In addition there are strong democratic rules applicable throughout the process, particularly
those regarding the independence of the prosecution and rules regarding the collection of admissible
evidence.

2.2 Obijectives of the Criminal Justice System

The legislated objectives of the criminal justice system in Moldova can be inferred from the
Criminal and Criminal Procedure Codes. The 2003 Criminal Code represents a departure from the
soviet era in that it prioritises the person, then society, and then only the state.

The Criminal Code seeks to ,ensure the protection against crime of persons, their rights and
liberties; the propriety, environment, constitutional order, sovereignty, independence and territorial
integrity of the Republic of Moldova; peace, security and the rule of law. The criminal law also seeks
also to prevent the commitment of new crimes.”™*

The Criminal Procedure Code in turn seeks to protect the person, society and the state from
crimes, as well as from violations committed by public officials in the course of investigations of
alleged committed crimes; to ensure that the guilty are punished according to their guilt, but also so
that no innocent person is unjustly punished.

Criminal investigation bodies and the courts are obliged to conduct their work so that no person
may be arbitrarily or without due cause be suspected, charged, subjected to preventative measure,
or punished.

Moldova’s domestic legislation provides for safeguards regarding arrest and detention, such as the
right of a detainee to be informed of the right to legal defence, the right of a detainee to inform family
of the place of detention within six hours after arrest, the right to confidential meetings with a defence
lawyer before the interrogation and the right to be questioned in the presence of a defence lawyer.

Evidence obtained through violence, threats or other coercive methods is, according to the law,
not admissible as evidence during criminal court proceedings.

" Subsequently changed to three levels.

2 Art. 1 of the Law on Bar (Nr. 1260 of 19.07.2002)

3 Art 162 para 2 of the Code of Enforcement [of Judgments], Law Nr. 443-XV of 24.12.2004
4 Article 2 of the Criminal Code.



CRIMINAL JUSTICE PERFORMANCE FROM A HUMAN RIGHTS PERSPECTIVE: Assesing the Transformation of the Criminal Justice System in Moldova

One of the most fundamental changes in the criminal justice legal framework in Moldova is thus
a reorientation of the system towards the protection of individual rights as the supreme value, rather
than other protected values such as the interests of society and the state, which were the primary
values in the soviet era.

Criminal procedure is regulated in detail by legislation. Great importance is attached to the
actual provisions of the Criminal Procedure Code; indeed the Constitutional Court of Moldova recently
handed down a decision which confirmed provisions of the Criminal Procedure Code which limited
the reading in of legal norms in the interpretation of the code to those contained in the Constitution
and international treaties, and not any other national laws not expressly referred to in the code.”

Although there has been a reorientation of legal framework, there remain both gaps in the law
and large gaps between theory as laid and in the law and the reality of everyday practice. This report
seeks to understand the ambit of those gaps.

2.3 The role of the European Convention on Human Rights

The Constitution provides that where any contradiction exists between national laws and
international humanrightstreaties Moldova hasratified, international provisions prevail. The European
Convention on Human Rights (ECHR), which Moldova ratified in 1995, thus forms an integral part of
the criminal justice system and in fact supersedes national law where national law is in conflict with
the convention. Furthermore, the jurisprudence of the European Court of Human Rights is binding on
the courts of Moldova and takes precedence over incompatible national legal provisions.

Consequently the European Court of Human Rights plays a very important role in shaping the
national legal system. A series of reforms have been implemented as a result of judgements delivered
by the European Court of Human Rights case law. For example, the Criminal Procedure Code amended'®
so that the legality of the continued detention of a defendant must be reviewed once a case file
has been sent to court as a result of an ECHR judgment.” Although important in shaping national
legislation and practice, compliance with ECHR decisions is poor and many legislative provisions and
practices contrary to ECHR guarantees persist.

For example, Moldova continues to be condemned for ineffective investigation of torture or
otherinhuman or illegal treatment,' for issuing pre-trial arrest warrants without proper motivation,"
for its legal framework and practice of using institution of cassation in annulment,?® and for the lack
of adequate protection in the law against abuse of power by the State in the field of interception of
telephone communication.?’

Thus from 1998-2008 Moldova had 127 European Court of Human Rights judgments — a number
exceeded only by countries with much larger populations, such as Romania and Russia. Of these 127,
in 118 the judgment found at least one violation, 25 relating to torture or inhuman and degrading
treatment; 38 relating to the right to liberty and security.?

> The decision of the Constitutional Court of 22.01.2008 declared paragraph (1) and (4) of art. 2 of the CPC
constitutional. These paragraphs state the following: ,(1). The criminal procedure is regulated by the provisions of
the Constitution of the Republic of Moldova, international treaties to which it is a party and the present Code... (4).
The procedural legal norms from other national laws can be applied only if included in the present Code”.

6 Law Nr. 264 of 28.07.2006 regarding the amendment and additions to the Criminal Procedure Code of Moldova
7" Boicenco v. Moldova, 11 July 2006, para. 146 -154.

'8 See for example Gurgurov v. Moldova, judgment of 16 June 2009, especially paras. 65 - 70.

9 See for example Malai v. Moldova, judgment of 13 November 2008, paras. 36 — 41.

20 See for example Bujnita v. Moldova, judgment of 16 January 2007, para 20.

2 See lordachi and Others v. Moldova, judgment of 10 February 2009, paras. 29-54.

22 European Court of Human Rights Facts and Figures 1998 — 2008
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Compliance with ECHR provisions is highly reliant on compliance in good faith by criminal
justice officials with these provisions. The tendency of prosecutors to request unsubstantiated arrest
warrants, or of investigating judges to issue such warrants, or of prosecutions to rely on improperly
obtained evidence, cannot be prevented simply by legislating against such behaviour. Such provisions
must be embraced in practice for real reform to be felt.

This report seeks to determine, inter alia, to what extent the objectives of the criminal justice
system are in practice understood and embraced by the criminal justice officials and to what extent
democratic and human rights protections are complied with in practice.

2.4 Adversarial and inquisitorial systems

This report has already noted the introduction of adversarial elements into the Moldovan criminal
justice system, which has had an impact on the way in which the system operates. It is necessary to
understand the distinction among these legal traditions to understand the implications of this change.

The common law or adversarial legal tradition is founded on the notion that the best way of
determining guilt or innocence is by contest between two parties, the accuser and the accused,
with the state filling the role of the accuser rather than the victim. The judge is not involved in the
investigation and at trial plays a relatively passive role.

A person accused of a crime in such a system is not (in theory) the passive object of an investigation
but a party to the process of establishing guilt or innocence.”® ,The judge has no duty to ensure that
all the evidence in the case is brought to court. The assumption is that the two contending parties are
legally represented, therefore they are evenly balanced and all the judge has to do is be the referee.”

By contrast in the more centralised inquisitorial model the evidence which comes before the
court is a product of an enquiry for which a public prosecutor or judge is responsible. The evidence
has already been evaluated and consequently the pre-trial process is a form of pre-judgement. The
investigation of a crime is a neutral enquiry conducted by judicially trained officials.”* Judges in
the inquisitorial systems have a stronger duty to find the truth and therefore they have a greater
interventionist role in criminal trials.?

Socialist legal systems are sometimes described by commentators as a third form of legal
tradition in which the law is subordinate to state policy, while others consider them to be a sub-
category of the inquisitorial system.

In socialist systems the focus was again on the pre-trial investigative process which was heavily
reliant on confessions. Since the collapse of the USSR in the late 1980s many former state-socialist legal
traditions have become heavily influenced by the adversarial system but in widely different ways.

Moldova is no exception in this regard, retaining many elements of the socialist system particularly
at the pre-trial stage while at the same time introducing adversarial processes at the court stage.

2.5 Crimes and punishments

In November 1995, soon after the country’s admittance to the Council of Europe, Moldova
became the first former USSR state to abolish the death penalty for all crimes. Bills were passed
which removed the Constitutional caveat which left the door open for the application of such a

3 Cape, E,Hodgson, J, Prakken, T. Spronken, T (eds.), Suspects in Europe. Procedural Rights at the Investigative Stage

of the Criminal Process in the European Union Intersentia, Antwerpen — Oxford (2007)
24 Scharf, W. African Security via Police, Justice and Intelligence Reform Paper presented at: SSR Practitioner’s Course,
Sudbury House Hotel, Faringdon, UK, 14 - 16 June 2004
Cape, op. cit.

% Scharf op. cit.
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penalty during times of war. However the death penalty is still available for a range of offences in the
unrecognised separatist entity of Transnistria.”

Another positive change occurred in 2005, when the Moldovan Parliament introduced
a new article 309 (1) into the Criminal Code, which made torture punishable by two to five years’
imprisonment and by suspension from official duties for five years. The definition of torture is in line
with article 1 of the Convention Against Torture

Generally the 2003 Criminal Code defines a crime as a prejudicial act or omission, described in
the criminal law, committed with culpability and liable for criminal punishment. However, a further
requirement is that the act or omission must cause sufficient damage. A trivial act or omission, though
formally meeting the requirements of a crime in the Criminal Code, may not meet the further requirements
of sufficient prejudice or damage, and thus not constitute a crime in terms of the Criminal Code.

Moldova has also embarked on an extensive programme which has broadly been termed
Ldecriminalisation” which has removed some offences from the criminal code?® and increased the
requirements of sufficient damage for some crimes. For example, theft of less than 500 Lei is now
treated administratively.

Furthermore, in 2007 prosecutors were empowered to authorise the release of defendants
from criminal responsibility at the criminal investigation stage in specified situations.?® Changes to
definitions of crimes and exclusions have also been introduced. For example, sexual intercourse, other
than rape, as well as any actions of vaginal or anal penetration, committed with a person known to
be under 16 is no longer a crime where the sexual intercourse is between persons of similar age and
psychological development.*® In terms of the decriminalisation programme the range of mitigating
circumstances which may be taken into account for all offences has also been expanded.?

This programme of change has however also introduced a range of new offences, particularly
those relating to terrorism*? and has retained some offences which are no longer considered to be
crimes in other countries.® Criminal liability for drunk driving was also introduced in 2009.3

2 The death penalty has been retained in the internationally unrecognized separatist entity of Transnistria. In the
region, that unilaterally declared independence from Moldova in 1990, the death penalty is a legal punishment
for crimes committed in peacetime and in wartime. Under Article 58 of the de facto Criminal Code of Transnistria,
approved on May 15, 2002, the death penalty is envisaged for especially grave offences against life. Six crimes are
punishable by death: murder, attempt to murder a state or public official, armed rebellion, attempt to murder a
magistrate or investigator, attempt to murder a law enforcement agent and genocide.” http://www.handsoffcain.
info/bancadati/schedastato.php?idstato=12000204

2 Art. 195 Misappropriation on a large scale and on an especially large scale; art. 200 Criminal negligence as to
the protection of an owner’s goods; art 202 Evading the payment of alimony or child support; art 210 Involving
juveniles in military actions or propagating war among juveniles; art. 273 Stealing a transportation vehicle; art.
274 Stealing vehicles with animal traction, as well as traction animals; art. 277 Using an auto vehicle with forged
identification elements; art 317 para 5 - not a crime escaping from a detention place if the legal reason for staying
there has disappeared.; art. 331Refusal to follow the law; Art 336 Exceeding the job prerogatives; Art 350 Assault
on the life of a police officer; Art 358 Organizing of or active participation in group actions that severely undermine
public order, or involving juveniles in such actions.

2 Such as minors, administrative responsibility; giving in; sincere regret; change of situation; conditional release;
prescription of criminal responsibility. Law nr. 292 of 21.12.2007

30 Article 174 - ,sexual rapport with a person that has not yet reached the age of 16", a second para added stating ,the
person that has committed the act provided in para (1) is not criminally liable if the person is at a close level with
the victim regarding the age and the physical and psychological development”.

3 Law nr. 277 of 18.12.2008

32 Article 278/1: delivery, placement, starting or detonation of an explosive device or of another device with lethal effect;
Article 279/1: recruitment, training and provision of other help with a terrorist goal; Article 279/2 instigation with a
terrorist goal or public justification of the terrorism; Article 289/1: crimes against the security of aircrafts and against
theairports’ security; new article crimes against the security of naval transportation; Article 289/3: crimes against fixed
platforms; Article 295/1: holding, confectioning or use of radioactive materials or devices or of nuclear installations;
Article 295/2: tack of a nuclear installation; Article 301/1: production, commercialization or procurement with the
goals of commercializing of special technical means for secretly obtaining the information, committed illegally

3 Article 172 criminalises homosexuality.

34 Law nr. 16 of 03.02.09-introduced a new article 134/12, which defines ,drunkenness” and introduced article 264/1
providing for criminal liability for a driver in an advanced drunkenness or an inebriated state produced by other
substances.
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The Criminal Code enumerates different broad types of crimes.* Crimes are further classified by
degree of seriousness, which also determines the severity of punishments. The degree of seriousness
depends both on the nature of the crime and the degree of prejudice or damage caused by the crime.
In 2008 these classifications were changed as follows:

. Minor crimes have a maximum sentence of 2 years of imprisonment including (no change)
. Less serious crime have a maximum sentence of 5 years of imprisonment (no change)

. Serious crimes have a maximum sentence of 12 years of imprisonment including (previously
15 years)

«  Very serious crimes are crimes committed with intention that may receive more than
12 years imprisonment (previously — more than 15 years).

. Exceptionally serious crimes are crimes committed with intention that may receive life
imprisonment. 3

Imprisonment is not the only form of sanction provided for in the Criminal Code. Other sanctions
include fines; deprivation of the right to hold certain positions or to practice a certain activity;
stripping of military rank, special title, qualification (classification) degree or state distinctions; and
community work. In 2006 some criminal sanctions were reduced (mostly to 2-3 years imprisonment)
and the range of offences for which alternative sentences could be applied was expanded.’’

2.6 Stages of the criminal process

The criminal justice process in Moldova has the following stages:

. the pre-trial investigative phase (criminal investigation)
«  thetrial of first instance (trial)
. ordinary appellate stage: appeal and cassation (where an appeal or cassation is made)

. implementation of sentence (where there has been conviction).

Accused persons may also use any of the extraordinary forms of appeal, that is, cassation in
annulment and re-examination of the case.

2.6.1 Criminal investigation stage

Criminal investigation is a mandatory stage of the criminal process during which the specialized
investigatory bodies of the state collect the necessary evidence regarding the crime and the person
alleged to have committed the crime, in order to decide whether or not to send the case to the court.

The criminal investigation officer, prosecutor and senior prosecutor all have different procedural
competencies in the criminal investigation stage. There is procedural independence but hierarchical
subordination of the criminal investigation officer and of the prosecutor. Decisions are taken on the
basis of written dockets and public hearings are not held at this stage.

3% For example crimes against peace, humanity’s security and war crimes; crimes against the life and health of the
person; crimes against the liberty, honour and dignity of the person; sexual crimes; crimes against political, labour
and other constitutional citizens rights; crimes against property; crimes against family; crimes against public
health and social cohesion; ecological crimes; economic crimes; IT crimes; transport crimes; crimes against public
order and security; crimes against justice; crimes committed by public officials; crimes committed by persons that
manage commercial, community or other non-state organizations; crimes against public authorities and state
security; military crimes.

36 Law nr. 277 of 18.12.2008, to enter into force on 24.05.2009

3 Law nr. 184 of 29.06.2006
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The procedural actions at this stage of the process include collection of evidence through all legal
means allowed by the Criminal Procedure Code.*® The specialized bodies which may be involved in
carrying out criminal investigations are the criminal investigation bodies from the Ministry of Interior
Affairs, Customs Department, Centre for Combating Organized and Economic Crimes (CCCEC), and the
Prosecutor’s Office. The latter conducts criminal investigation in certain cases assigned by law* and
supervises the criminal investigation conducted by other criminal investigation bodies, and can also
decide to take over the criminal investigation in any case, in order to ensure an objective and complete
criminal investigation.*® The Investigative Judges provide a judicial control over he pre-trial phase /
investigative bodies. The graph below shows the relative contribution of cases sent to court of the various
criminal investigative bodies. The graph clearly shows the dominance of the Ministry of Internal Affairs.

Figure 6: Criminal cases sent to court by the prosecutor office with indictment (cases),
differentiated by the body that carried out the criminal investigation*
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H Customs 35 42 42
CCCED 321 265 297
H Prosecution 1510 1786 2479
H Ministry of Internal Affairs 13983 12142 10442

While the CPC provides that criminal investigation activities must be carried out in strict conformity
with the provisions of the CPC after the criminal process is initiated,*> crime scene examinations* and
bodily search or seizures** may be carried out before the criminal investigation is initiated.

A series of bodies with administrative attributions (‘primary investigation bodies’) - this may
include the public order police, who are not generally responsible for investigations) are empowered
to apprehend a person, collect corpus delicti, solicit information and documents necessary for

% There are also operative-investigative measures provided in the Law on Operative Investigative Activity.

Art. 270 of the CPC states: para (1): in cases where the crime is committed by the President of the country,
Members of Parliament, members of the Government, judges, prosecutors, persons with a military status, criminal
investigation officers and minors; in cases of attempts at the life of police officers, criminal investigation officers,
prosecutors, judges and members of their families, if the attempt is related to their activity; crimes committed by
the Prosecutor General; crimes committed by the officers from the Center for Combating Economic Crimes and

Corruption; and para (2) in cases involving crimes against peace and security of humanity, and state security.

40 Para (9) of art. 270 of CPC. This is a quite controversial provision, allowing practically the prosecutor to conduct
criminal investigation in any case, making the assignment of categories of cases per different criminal investigation
bodies redundant if this institution would be made used of often.

4 Data (per country) sent by the Prosecutor General Office: Letter of 27.05.2008, Legal Parliamentary Commission and
the attached statistical reports and responses to the specific questions.

42 Article 279 paragraph 1.

4 Article 18 CPC

4 Article 130 CPC

39
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discovering the crime, subpoena persons and take statements from them, and may proceed to the
evaluation of the damage and can take any other procedural actions that cannot be delayed.*®

The last phrase suggests that primary investigation bodies such as the public order police have
larger competences when carrying out such actions before the initiation of the criminal process than
the criminal investigation bodies which are the state authority entrusted with criminal investigation.

Police can apprehend suspects and detain them for up to 72 hours. Immediate notice of the
detention must be given to the prosecutor. The prosecutor, after examining the circumstances of the
case, can release the accused or ask the investigative judge to issue an arrest warrant for detention of
up to 10 days (when the person is not charged yet) or up to 30 days (when the accused is charged),
which can be prolonged in exceptional circumstances to up to 6 months in cases punishable with
maximum 15 years of imprisonment, or 12 months in cases punishable with a maximum sentence of
25 years imprisonment or life detention. The limit is 4 months in cases when the defendant is a minor.
A sharp reduction in the use of pre-trial arrest from 2005-2007 is evident from the graph below.

Figure 7: The number of requests for pre-trial arrest warrants and the number
of accepted requests, by different bodies that carried out
the criminal investigation*®
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Article 273 paragraph 2. The amendments of the art. 273 para 1 of the CPC, introduced by the Law nr. 256-16
of 29.11.2007 regarding the competence of the ,primary investigation bodies” .The legislator has extended the
system of ,primary investigation bodies” and in principle has returned to the categories of criminal examination
bodies (cercetare penala) that were provided by art.99 of the CPC in the 1961 version of the CPC, with some minor

exceptions.

4 Data (per country) sent by the Prosecutor General Office: Letter of 27.05.2008, Legal Parliamentary Commission

and the attached statistical reports and responses to the specific questions.
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Apprehended people are usually detained in police cells, under the jurisdiction of the Ministry
of Interior Affairs, and are sent to the Penitentiary institutions, under the jurisdiction of the Ministry of
Justice, only after the pre-trial arrest warrant is issued by the investigating judge.

Any apprehended person has the right to see a lawyer in private before the first interrogation,
but not later than three hours from the moment of apprehension or one hour in case of a minor. The
arrested person can choose a lawyer or be assigned a lawyer on duty by the Territorial Office of the
National Legal Aid Council.

A criminal investigation is carried out by the criminal investigation officer under the leadership
of the prosecutor. The prosecutor has exclusive competence for the most important decisions taken
in the case, such as approving the decision to initiate a criminal investigation or the refusal to initiate
one, the decision to charge the accused, decisions to change or supplement a charge, withdrawals
of charges, decisions to initiate a criminal investigation or to close the criminal investigation, and the
drafting of the indictment.*’

The old CPC provided for a term for the preliminary verification of the information and
complaints. Thus, usually within 3 days or in exceptional circumstances within 15 days, when
additional verifications were necessary, the criminal investigation body was obliged to confirm the
existence of legal reasons and sufficient grounds to initiate the criminal procedure. The exclusion of
the preliminary verification stage has lead to delays in the opening of criminal process because the
criminal investigation body is not obliged to open the procedure in a certain time limit, moreover, the
police may omit to register crimes where there are no clear prospects of success.

Indeed the investigation into the allegations of torture and other illegal treatment following the
April 2009 events revealed that criminal investigation officers and prosecutors continue to use the
old provisions requiring additional verification before opening a criminal investigation, rather than
opening or refusing to open a criminal investigation promptly after a complaint is submitted. Thus
instead of speeding up the process, the new Code, with its absence of time-limits on the opening of
criminal investigations, has created opportunities for unnecessary delay.*®

The criminal investigation officer has procedural powers such as making recommendations
to the prosecutor regarding the adoption of important decisions on the case, and the power to
subpoena and take statements from suspects, injured parties, witnesses and the like.* Hence, the
criminal investigation officer is the procedural subject that serves the prosecutor in bringing the
charge. The criminal investigation officers are independent, but subordinated to the law and the
written instructions of the chief of the criminal investigation body, and the prosecutor.®

The criminal investigation officer is thus subordinated horizontally to the prosecutor who leads
the criminal investigation and is also subordinated vertically or departmentally to the chief of the
criminal investigation body and the chief of the body where the criminal investigation department

4 The CPCin the general part, title I, chapter Ill determines the competence of the criminal investigation bodies and
of the prosecutor in carrying out the criminal investigation.

4 Seefor example the comments of the Republic of Moldova authorities on the Report of Mr. Thomas Hammamberg,
Commissioner for Human Rights concerning his visit to Republic of Moldova from 25 - 26 April 2009, which state
that out of 97 complaints submitted between 12™ April and 15" July registered by the Chisinau Military Prosecutors
Office, as of mid July 51 complaints were still examined with no criminal investigation opened. Source: https://wcd.
coe.int/ViewDoc.jsp?id=1469277&Site=CommDH&BackColorInternet=FEC65B&BackColorIntranet=FEC65B&Back
ColorLogged=FFC679#P176_43090

4 Aricle 57 CPC

50 art 253 para 3 of the CPC The Law regarding the status of the criminal investigation officer nr. 33 - XVIdin 10.11 2006
in the art 9 determines the organizational subordination of the criminal investigation officer to the chief of the
institution in which the criminal investigation body operates and is also subordinated to the chief of the territorial
division, to the extent that does not affect the exercise of its procedural functions. (drafters’ note).
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is placed (e.g. Police Commissar within the Ministry of Internal Affairs, the chief of the relevant
department at CCCEC and the chief of the relevant department at the Customs Department). The
prosecutor seeks quality (i.e. thorough, procedurally correct investigations) from the criminal
investigation officer, while the chief of the criminal investigation body usually seeks quantity (many
completed investigations).

Thus the quality of criminal investigations depends to a great extent on the vigilance of the
prosecutor who leads the criminal investigation. In the absence of such vigilance the criminal
investigation officer may be influenced by departmental demands for quantity.

2.6.2 First instance trial stage

In relation to criminal matters, the judicial system has three levels: district courts, located in each
district, five Courts of Appeal and the Supreme Court of Justice. First instance hearings can be heard
at any of these three levels, depending on the nature of the case.’” Judges at the Courts of Appeal
and Supreme Court of Justice are specialized in either criminal or civil matters, while judges from the
district courts may hear all types of cases.

First instance trials have the following phases: preliminary hearing, preparatory part, judicial
examination, closing arguments and the last word of the defendant, deliberation and pronouncement
of the judgment. When a full bench of judges hears a case, the composition of the bench must remain
the same throughout the trial. Exceptions are however allowed for example in the case of ill-health*

To prevent corruption, the 2003 CPC provides for a random method of case assignment by the
president or vice-president of the court, according to an order established at the beginning of the
year, by assigning numbers for the cases, in alphabetical order.” This can be changed only in cases
of serious illness of the assigned judge or in other justified cases, which have to be explained in the
judge's order assigning the case to another judge.>* Although this provision has been in place since
2003, the Report on the Implementation of the EU-Moldova Action Plan of 2008 claims that random
assignment of cases to judges is ensured only in 12,2% of cases.*

2.6.3 Appeal and Cassation

Appeal and cassation (review) are the ordinary methods of appeal. Courts of Appeal can hear
appeals and cassations, and the Supreme Court of Justice can hear cassations. Appeals allow for a re-
examination of both findings as to the facts and as to the law while cassations permit only the review
of findings of law. Any trial participant can appeal the trial court decision, as well as any person whose
legal interests have been affected by the court decision. The general norms regarding trial hearings
apply to appeals and cassations, with some changes.

51 Offences committed by military personnel are heard in military courts, which act as first instance courts for such
matters

52 If a change occurs in the panel of judges, the law (art. 31 para 1 and 2) requires the panel to start anew with
the judicial examination. However, para 3 of art 31 provides for an exception from this rule, allowing the case
examination to continue without starting the hearing anew from the judicial investigation in cases when one of
the three judges from panel has changed in the following circumstances: long sickness, death or dismissal of the
judge. In such a case the judge that replaced the respective judge is given time to get acquainted with the case
materials, however the law does not require starting anew with the judicial investigation. This provision may lead
to cases when the judge is not fully aware of all the details of the case and is just a passive observer, who has formed
his/her opinion on the case not based on evidence brought to it but rather the opinion of his/her colleagues from
the panel.

3 Art. 344 of the CPC

54 Art. 344 of the CPC

% From 1 October 2009 the principle of random assignment of cases should be implemented in all courts through the
Case Management System, developed and implemented by the Moldova Governance Threshold Country Program,
Millenium Challenge Corporation.
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The appeal court can re-examine the case, including new evidence brought by the parties and
is not held by the interpretation of the evidence by the first instance court. The appeal court can
confirm the decision instance court or overturn it in full or in part and adopt a new judgment.

The right of the prosecutor to alter a charge (in any number of unforeseeable ways) at the appeal
stage, provided for in the CPC¢, has been challenged in the Constitutional Court on the basis that it
infringes upon another provision which does not permit the changing of a charge if it is prejudicial to
the defence or affects the right to defence.>” The Constitutional Court, however, found the challenged
provisions constitutional, arguing that whether changes made by a prosecutor were permissible must
be considered in each case by the judge.

2.6.4 Implementation of sentence

Implementation of the imprisonment and life imprisonment sanctions rests with the Penitentiary
Department of the Ministry of Justice via penitentiaries. Non-custodial sanctions are enforced by
the Enforcement Department of the Ministry of Justice.*® Responsibility for preventive arrest is also
enforced by penitentiary institutions.*

% Paragraph 1 Article 326 CPC

7 Paragraph 1 Article 325 CPC

8 Fines applied to prisoners are implemented by the penitentiary institutions and community service applied to
military personnel is implemented by the head of the respective military unit (art. 170 of the Code of Enforcement,
Law No. 443-XV of 24.12.2004); the criminal sanction of dissolution of legal entities is enforced by court (Art. 306 of
the Enforcement Code).

5 Art. 172 para (9) of the Enforcement Code.
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3. Criminal Justice Institutions in Moldova

3.1 The Police in Moldova

The provision of security to citizens and communities is a key function of the modern state.
Police must provide preventative and administrative services, including the undertaking of criminal
investigations, and bringing suspects to justice. ‘The dismantling of ,regime policing” and the
establishment of democratic policing — policing that is professionally effective, accountable and
legitimate —is an indicator of the consolidation of democracy.® This report attempts to assess the extent
to which the Moldovan police agencies may be considered effective, accountable and legitimate.

3.1.1 Recent History of the Police in Moldova

During the soviet era policing was located under the Ministry of Internal Affairs. The Ministries of
Internal Affairs in the soviet republics were accountable not to the law but to the Communist Party.®'
Consequently, law enforcement was focused on the state’s mission to maintain ideological order.5
Thus soviet period police focussed on enforcing economic transgressions and political crimes.®
Interventions by police in daily life were common and were reflected in the responsibilities assigned
to police, including the monitoring of individual mobility.5*

Yetthe sovietregimeresultedinan ordered society with little unrestand a very low crimerate; a strong
police force was an integral part of soviet cultural values.®® Soviet-era police were perceived as effective
responders to crime and disorder — but were also characterised by repressive acts of violence against the
public. % Furthermore police actions were marked by secrecy and limited access to public records.®” Thus
while being effective, the police in the soviet era were neither accountable nor legitimate.

3.1.2 Reform of the Police in Moldova

The Law on Police of December 18, 1990, established the Moldovan police and regulates its
operation. In terms of this law the police form part of the Ministry of Internal Affairs, and are an armed
body of the public authorities responsible for protecting citizens' life, health and liberties as well as
society and state interests against criminal or other delinquent attacks.®®

The Moldovan police are organized into the state and municipal police.

The state police have jurisdiction over all territory of the country whereas the municipal police
have jurisdiction over the relevant municipal area only. The state police are subordinated to the
Ministry of Internal Affairs, while the municipal is subordinated to both the Ministry of Internal Affairs
and to the relevant local authorities.®®

80 Caparini, M. & Otwin, M. ‘Crime, Insecurity and Police Reform in Post-Socialist CEE’ The Journal of Power Institutions
in Post-Soviet Societies Issue 2, 2005 : Reflections on Policing in Post-Communist Europe available on http://www.
pipss.org/index330.html

¢ Pino, N & Wiatrowski, MD. Democratic Policing in Transitional and Developing Countries p181

& Ibid.
& Ibid.
% Ibid.
¢ Ibid.
% Ibid.
¢ Ibid.

68 Article 1, Law on Police N416-XIl 18. 12. 1990
% Article 7, Law on Police N416-XI1 18. 12. 1990
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Reform of the police in Moldova has largely been driven by Council of Europe activities. Their co-
operation programme to strengthen the rule of law in Moldova resulted in the creation of a Code of
Police Ethics for Moldova (2006).”° Some of the key provisions deal with the right to life, ill-treatment,
torture, use of force, corruption and discrimination.”

While the importance of the existence of such a code cannot be underestimated, there is a need
for the means with which to enforce these rules, which may include oversight and accountability
mechanisms, as well as appropriate training of police officers to ensure they have adeep understanding
of the necessity for applying the code in their policing. Independent assessments note that despite
efforts by the international community there remain problems with reform. lll-treatment of suspects
and arbitrary detention remain of concern.”? Reports of torture to elicit confessions and general ill-
treatment continue, with victims rarely complaining due to fear of reprisals.”

3.1.3 Survey results on the Police

Given the lack of reform of the police described above, it is perhaps unsurprising that a high
proportion were unwilling to give their opinions on the police. Non-response rates on questions
relating to the police ranged from 15% to 27% in this survey. Among those willing to give an answer,
most respondents preferred the ,safe” answer of ,neither good nor bad”, and around 30% rated the
public order police and criminal police as ,bad or very bad” compared to around 35% providing more
favourable responses.

How well do public order police perform their job?

When asked for their views on how well public order police perform their job, almost one fifth
(19%) were unwilling to give an answer. Among those willing to give an answer, 35% gave them
a ,neither good nor bad” rating, while 30% said they were ,bad or very bad”. Some 35% gave a
favourable rating, however.

How well do criminal police perform their job?

More than a quarter (27%) were unwilling to give an opinion on how well the criminal police do
their job. Among those willing to give an opinion, most (39%) gave them a ,neither good nor bad”
rating. Some 29% said they were ,bad or very bad”. Some 32% gave a favourable rating, however. The
average rating out of 5 for the criminal police was 3.04.

What worsens ratings of criminal police?

Regression analysis shows that being male, educated, young, a victim of crime in the last three
years, or having been to court in the last three years all have a significant independent negative impact
on ratings of the criminal police. Income did not have a statistically significant impact on ratings of
the criminal police. When considering all these significant factors together, the impact of each of the
significant factors considered with the other significant factors remains negative. This suggests, inter alia,
that victims who have been court are likely to have worse ratings of the criminal police than victims who
have not been to court. Furthermore, among those who said they had recent personal interaction with
the police 42% gave a negative rating, among those who have been victims of crime 44% gave a negative

7% Mobek, E. Police Reform in South East Europe: An Analysis of the Stability Pact Self-Assessment Studies

7t Enshrined in Article IX ‘Guiding Principles Regarding Police Action’ in paragraphs 32, 33, 34, 35 and 36.

72 ill-treatment during theinitial period of police custodyis widespread” ... ,Torture methods such as severe beatings,
with fists, rubber truncheons, and baseball bats, including on soles, electro-shocks, asphyxiation through gas
masks, putting needles under fingernails and suspension are used in order to extract confessions from suspects.
In general these acts are performed when suspects refuse ,to cooperate”. See Report of the Special Rapporteur on
torture and other cruel, inhuman or degrading treatment or punishment, Manfred Nowak, Mission to the Republic
of Moldova (4-11 July 2008), A/HRC/10/44/Add3, 12 February 2009, page 11.

72 lbid.
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rating while 61% of people who had ever been arrested gave a negative rating. This suggests that any
level of interaction with the police may have a negative impact on ratings of the criminal police.

Figure 8: Impact of contact with police on ratings of criminal police
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Between 32% and 38% were willing to give an unfavourable rating for the more specific
questions on the effectiveness of the police on issues such as respecting the law and human rights.
Regression analysis was conducted on these issues to uncover the extent to which ratings on these
issues determines overall ratings of police.

Figure 9: Public opinion of effectiveness of police on various specific issues 7
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7 Excludes non-responses. Refer to text for non-response rate.
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The most unfavourable results on specific questions relating to the police, perhaps unsurprisingly,
related to respecting the law, use of public resources, and human rights. The results for the six policing
issues interrogated in the survey are discussed below.

How effective is the police in respecting the law?

Of all the questions asked, this question on respecting rights elicited the largest percentage of
unfavourable responses. Some 16% were unwilling to give an opinion. Among those willing to give an
opinion, some 33% gave a ,neither good nor bad” rating. As much as 38% said police were ,bad or
very bad” in respecting the law. Some 28% gave a favourable rating. Regression analysis shows 24%
of the variation in overall ratings of the police can be determined by the response to this question.

How effective is the police in using public resources appropriately?

Some 24% were unwilling to give an opinion. Among those willing to give an opinion, some 37%
gave a ,neither good nor bad” rating. As much as 38% said they were ,bad or very bad” in using
public resources appropriately. Only 25% gave a favourable rating. Regression analysis shows 26%
of the variation in overall ratings of the police can be determined by the response to this question.

How effective is the police in protecting human rights?

Some 16% were unwilling to give an opinion. Among those willing to give an opinion, some 35%
gave a ,neither good nor bad” rating. As much as 37% said they were ,bad or very bad” in protecting
human rights. Some 27% gave a favourable rating. Among those who had ever been arrested, some
52% said police were bad or very bad at protecting human rights. Regression analysis shows 29% of
the variation in overall ratings of the police can be determined by the response to this question.

How effective is the police in creating a safe and secure environment?

Some 16% were unwilling to give an opinion. Among those willing to give an opinion, most (38%)
gave a ,neither good nor bad” rating. As much as 35% said they were ,bad or very bad”. Some 27%
gave a favourable rating on creating a safe and secure environment. Regression analysis shows 29%
of the variation in overall ratings of the police can be determined by the response to this question.

How effective is the police in preventing crime?

Some 16% were unwilling to give their opinion on how effective the police is in preventing
crime. Among those willing to give an opinion, most (40%) gave them a ,neither good nor bad”
rating. As much as 35% said they were ,bad or very bad”. Only 26% gave a favourable rating on crime
prevention. Regression analysis shows 27% of the variation in overall ratings of the police can be
determined by the response to this question.

How effective is the police in investigating crime?

Some 17% were unwilling to give an opinion on how effective the police is in investigating crime.
Among those willing to give an opinion, most (38%) gave a ,neither good nor bad” rating. As much
as 32% said they were ,bad or very bad”. Some 30% gave a favourable rating on crime investigation.
Regression analysis shows 27% of the variation in overall ratings of the police can be determined by
the response to this question.

3.1.4 Interview evidence from the Police

Interviews concentrated primarily on the work of the criminal investigators of the Ministry of
Internal Affairs, who handle 94-95% of all criminal investigations.”

s Criminal investigation is also carried out by three other bodies: Prosecution Office (who supervise all investigations,
but who also have the responsibility of investigating some categories of crimes), Customs Department and the
Centre for Combating Economic Crime (see Section 2.6.1.)
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The General Department of Criminal Investigation within the Ministry of Internal Affairs is
responsible for the overall organization and supervision of criminal investigations. It has territorial
subdivisions (of the Ministry) and specialized subdivisions (for property crime, organized crime,
special social resonance).

The General Department of Criminal Investigation has 40 members of staff in the main office,
while the total number of criminal investigators is approximately 650. On average each investigator
has 60 cases at any particular time.

Criminal investigators interviewed for this report were asked about their role in the criminal
justice system and their understanding of what is expected of them and how their performance is
assessed, as well as their perceptions of the main problems in the criminal justice system.

Demands of prosecutors and departmental heads

Police commissars place pressure on criminal investigators to detect a high percentage of crimes
- indeed annual salary bonuses depend on the rate of detected crimes, with crime detection as the
main performance indicator. As a consequence the overall rate of detection in Moldova is 80%. In
some districts it is reportedly as high as 96%, an implausibly high percentage even for the most well-
resourced nations. For example, the detection rate for all recorded crime in England is in the region
of only 25%.7 In Moldova, investigators say the competing demands of prosecutors and commissars
affect their ability to complete their work.”” They maintain the true detection rate is in the region of
40%.

Note regarding the term ,crime detection”.

The term ,crime detection” is used in the practice of the Moldovan criminal investigations
bodies, although it is not provided for or explained in any of the normative acts. The majority of
the interviews (criminal investigation officers, prosecutors, judges) have mentioned crime detection
dates as one of the main indicators used to assess the performances of the criminal investigators,
which in reality affects negatively their activity by pressuring them for reaching the stated targets
irrespective of the context.

Another unclearly defined term, used often in the criminal investigators’ practice, is ,finished case
file”. It seems that the criminal investigation bodies consider a case file finished when it is submitted
to the prosecutor for charging the defendant, irrespective of the outcome of the case, which might be
dismissed by the prosecutor, who can withdraw the charges, or can be dismissed at the court stage,
or the defendant can be acquitted. Consequently, the crime detection rates are calculated based on
the number and outcomes of case files sent by the criminal investigation officers to the prosecutor.
This interpretation is misleading. Crime detection should refer to a suspect being identified, which
in cases sent to court can be established only after the case is examined by the court. However, the
Ministry of Internal Affairs and the General Prosecution Office does not compile the statistical data
after the court sentences remain final, because often this would be detrimental to the departmental
interests. Crime detection rates would be significantly diminished if calculated according to the final
outcomes of the cases that were sent to court.

¢ http://news.bbc.co.uk/1/hi/england/5404402.stm; http://www.guardian.co.uk/uk/2001/jul/19/ukcrime.alantravis

77 Investigators complained about verbal pressure to deliver quick results in meetings with the commissar every
day. Prosecutors on the other hand pressurise criminal investigators to submit case materials to the prosecutor
by the 25th of each month, since this is the date when the database is closed. This logic of choosing 25th as the
closing date is not clear and frustrating for officers who do not manage to submit all the materials for registration.
Prosecutors are also reluctant to comply with time limits on investigations and maintain that suspects are ,hiding
from justice” and thus continue to bring prosecutions after the expiry of time limits.
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Change in powers and duties of criminal investigators

The 2003 CPCreduced the powers of criminal investigators considerably. Prosecutors not criminal
investigators now have the power to request pre-trial arrests warrants and other preventive measures
sanctioned by court. The verification of crime records was assigned to criminal investigation officers,
which adds to their administrative burden.

Interviewees claimed they are less motivated than previously as a result of changes to their
powers.

Inefficient criminal procedure

Interviewees complain that criminal procedure is inefficient. For example arrest or search
warrants can only be requested from the investigating judge by the prosecutor, who must first
receive the request from the criminal investigator, who then goes to the investigating judge. Criminal
investigators cannot carry out searches or arrests if either the prosecutor or investigating judge is
not available. Furthermore the chain of command from the prosecutor to the criminal investigation
officer and then to the primary investigation bodies or field police officers also is problematic. For
example there is a need to re-interrogate witnesses after the initiation of the criminal investigation,
even if this was already done at the crime scene.

Legitimacy of the police in the eyes of the public

Some interviewees were of the view that regional commissars should be elected by the regional
population rather than being appointed by the Ministry of Internal Affairs. This would motivate
commissars to serve the people rather than the Ministry. Others pointed to the continued military
nature of the police, whose members are primarily graduates of the Police Academy and Police
Schools, as being a factor which maintained police focus on crime investigation, rather than on crime
prevention, serving the interests of victims, or ensuring defendants’ rights. This hierarchical military
rank structure also maintained the focus of individual members on rank promotion.

Lack of human resources

Some 50-60% of the criminal investigators have less than three years of experience, which
affects their ability to investigate serious crime. The General Department of Criminal Investigation
has a very good training program; however the impact of this is reduced due to high turnover among
cadres among the criminal investigators (18% in 2007).

Lack of technical resources

Moldova has no laboratory for genetic expertise. Laboratories from Ukraine or Romania, which
are very expensive, have to be used. Even DNA facilities are rare, with only laboratory in Chisinau.
Police cars from other sections frequently have to be used. There is no universal access to the internet
or legal databases. 8 Police officials frequently have to buy their own computers and paper. In one
region, the closest fingerprint expertise is in Chisindu.

Poor performance from primary investigation bodies

The primary investigation bodies are the first to arrive on the crime scene and collect evidence.
However, this is often done incorrectly and cannot be used as evidence. Prosecutors and judges also
raised this problem. The power of these bodies have been expanded.” Police officers in the field are

78 One interviewee mentioned that in the respective commissariat the Official Gazette is received only by the
accounting office!
7 Law LP256-XVI of 29.11.07 (amendment of art. 273 of the CPC).
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very poorly paid and similarly the public order police, resulting in low professional standards and a
lack of motivation.

Inaccurate record-keeping

An important issue of concern has been raised regarding the methods of recording the crimes by
the police. There are two registers: the register for recoding information on notifications about crimes,
and the register for recording other information about crimes.

The main difference between these two registers is that the first includes the crimes that are
reported, while the information from the second register is not taken into account for the purposes
of crime statistics. The duty officer decides what to register in which register. The commissar reviews
the registers and can decide when to transfer the information from one register to another. Factors
taken into account for transferring the information from one register to another are very subjective,
depending on the will of the duty police officer and the decision of the commissar.

Experience shows that cases with some social resonance are usually registered, while petty
crimes often are not registered as information about crimes but rather as ,other information” and
are rarely transferred to the appropriate register in order to avoid negative influence on the overall
statistics. This may account for some of the discrepancy between victimisation figures and official
crime figures (see Victimisation levels above).

The graph below shows the various register figures for 2005 — 2007. Register 2 (which is not
taken into account for crime figures) has shown a marked consistent increase while register 1 appears
to be fluctuating. Assuming reporting rates are the same for both types, these figures should move
in tandem with each other.

Figure 10: Number of notifications and other information about crimes®°
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8 Data (per country) sent by the Ministry of Internal Affairs: Letter of 28.05.2008, , Chief of the Legal Parliamentary
Commission and the attached statistical reports and responses to the specific questions.
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Continued existence of torture

Techniques of interrogation that amount to torture or inhuman and degrading treatment
still occur, but criminal police deny that it is widespread. Torture allegations are examined by the
prosecution office. The Ministry of Internal Affairs also has a special department (internal security)
which is responsible for investigating allegations of torture (among other tasks). Since prosecutors
depend on police officers for their investigations and they also lead criminal investigations, they have
little incentive to expose torture. In response to this criticism, the Prosecutor General issued an order
in 2007 that military prosecutors (who ordinarily only investigate crimes by members of the military)
should be responsible for investigating all allegations of torture.®” However given the (legislatively
prescribed) hierarchical nature of the prosecution it remains problematic that prosecutors investigate
torture, and there remains reliance on criminal investigators.®

Criminal investigations are still focussed on confessions due to a lack of proper technical
facilities and experience of the criminal investigators, and confessions are often obtained under
pressure, despite the fact that evidence extorted by illegal means is supposed to be excluded
in court by the judge (art. 94 of the CPC). Independent reports by, inter alia, the European
Commissioner for Human Rights and Amnesty International also decry the continued existence
of torture in Moldova.?

Continued corruption

Interviewees agreed that corruption remains a problem, but all felt it was exaggerated. Causes
of corruption were thought to be poor salaries in the police and tolerance for corruption both among
police superiors and society at large. Interviewees noted that their salary is composed of the basic
salary and the bonuses paid according to different criteria (years in service, monthly performance).
The basic salary is low, therefore the bonuses are crucial. The way the bonuses are calculated seemed
unclear for the interviewees. Thisimplies a large degree of discretion for the chief of the commissariat,
and makes officials dependant on their superiors.

An interviewee, previously employed in the police, alleged that over the period 2000 — 2002
there was a widespread practice that every post of the commissar had a certain price (appr 5,000
USD), as well as any position of a chief of department within raion commissariats (appr 3,000 USD).
Similarly any hierarchical promotion cost a certain amount of money.

8 General Prosecutor's Office of the Republic of Moldova Order of 19 November 2007, No 261/11, On organizing the
investigation of cases of torture, inhuman and degrading treatment.

8 Para 5 of the order states ,5. Whenever a reasonable suspicion will result from the allegation of torture, the
prosecutor will immediately start the criminal prosecution in order to operatively collect evidences related to the
offence, the circumstances in which it was committed, identification of the perpetrator etc.”

8, The extent of the problem of ill-treatment of persons deprived of their liberty by the police in Moldova, as well
as the related issue of lack of accountability for ill-treatment, are neither new nor unknown. To date, the European
Court of Human Rights has found violations of Article 3 of the European Convention of Human Rights by Moldova
in 22 judgments handed down since 2005. In a recent judgment, Gurgurov v. Moldova (No. 7045/08), the Court
held unanimously that there had been a violation of Article 3, on account of the severe pain and suffering inflicted
on Mr Gurgurov by the police and of the obstacles - created by the prosecution during the investigation - to
identifying those responsible. Moreover, following its September 2007 visit to Moldova, the European Committee
for the Prevention of Torture (CPT) concluded that ,the phenomenon of ill-treatment by the police remains of
serious proportions”.14” - REPORT by Thomas Hammarberg, Commissioner for Human Rights of the Council of
Europe, Following his visit to Moldova - 25 to 28 April 2009, Strasbourg, 17 July 2009, CommDH(2009)27, para 40.
See also Moldova Police Torture and Ill-Treatment: ,It's just normal.”, Amnesty International October 2007, Al Index:
EUR 59/002/2007, p. 30 - - which concludes that ,torture and ill-treatment at the hands of the police is widespread
and systemic in Moldova. Law enforcement are known to extract confessions and testimony from detainees
through force, sometimes resorting to torture.”.., which is caused by different reasons, including lack of financial
resources for investigation, overreliance on confessions due lack training and equipment for gathering evidence
and establishing the facts of the case, as well as attitudes of the police officers, and the system for evaluation of
police officers’ work and the system of rewards and incentives within the Ministry of Internal Affairs
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The Academy of Police, who is meant to train future police officers, does not provide training
free of charge, and student police must pay a tuition fee, which then ,must be recouped” when
joining the Ministry. Certain positions within the commissariats and the Ministry of Internal Affairs are
considered ,profitable” and officers working in such positions are expected to pay a certain amount
of money to their superior, who then transfers to their superior and so on.®*

Lack of focus on victims

Neither victim protection nor crime prevention were raised by the officers mero motu, suggesting
these are not priorities. One criminal investigation officer maintained that crime prevention is not
part of their role as there is a separate department for that. However another noted that victim
protection had more prominence recently. Thus criminal investigation officers should routinely take
measures for ensuring the compensation for the victim through the attachment of the defendant’s
property. Departments for victim and witness protection do not exist, except one unit for witness
protection in the Ministry of Internal Affairs, and officers said that often they are not able to provide
their protection. In cases of domestic violence especially they lack effective mechanisms to protect
the family and often use arrest as a means of keeping the defendant away from the family alleged to
be the victims of abuse.

3.1.5 Performance measurement of the Police

Legislation provides for measuring the results of criminal investigation. This legislation places
the emphasis on ,completing” criminal investigations and the number of criminal investigations.® In
2005 the EUBAM mission in Moldova published a detailed report on evaluating the performance of the
criminal investigation and prosecution office activity in Moldova, together with draft amendments
to the criteria for performance measurement and for shifting the function of compiling statistical
reports from the Ministry of Internal Affairs to the Prosecutor General Office, and analysis to the
Bureau for National Statistics. The amendment did not follow the full recommendations. The Ministry
of Internal Affairs still issues crime statistics, but these are approved by the Prosecution General Office
forwarded to the National Bureau of Statistics for scientific and analytical purposes.

84 These facts were testified to by an ex- employee of the Ministry of Internal Affairs, which we cannot verify, agree
with or support their authenticity.

8  The Law nr. 216 of 29.05.2003 ,regarding the Integrated Automatic Information System for keeping record
(evidenta) of the crimes, criminal cases and of the persons that committed crimes” provides for the following
criteria for measuring the results of the criminal investigation activity — art. 17 of the law
»(1). The only/ unic main criteria for measuring the results of the criminal investigation at the national or
administrative unit level is the number of crimes centrally registered according to the territorial criteria for which
the criminal investigation has ended with the adoption of the prosecutor of one of the following decisions:

a) sending the criminal case with the indictment to the court for trial,

b) sending the criminal case to the court for applying coercive medical measures,

¢) stopping / ending the criminal investigation or dismissal of the criminal case,

d) stopping the criminal process on the basis of art. 495 para (1) p. 1) of the CPC (art 285 grounds plus when the
person does not present a danger for the society),

e) conditional suspension of the criminal investigation,

f) stopping / dismissing the criminal process with absolving the minor from criminal responsibility,

g) transfer of the criminal investigation to the other state.

(2) The share (ponderea) of the registered crimes in the given period for which criminal investigation has ended
for one of the reasons mentioned in para (1) is calculated by comparing their number, established according to the
results received from the criminal investigation bodies, to the total number of registered crimes first time during
the given period in the respective territory, namely from 1 January until the necessary date for the given period,
irrespective of the date when the crime was committed.

(3) Other criteria are established by each participant of the System independently, according to the territorial
and departmental criteria of record keeping of crimes and criminal cases, taking account of the functions that
have been carried out, provided by the current legislation. Criteria established independently are of an internal
departmental use, while the estimated results are used by the respective bodies for work-related purposes”.
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The overall impression from the interviews is that the criminal investigation officers still perceive
the main indicator of their work as being ,the number of detected crimes” that they have to report
on a monthly basis to their superiors. This is an outdated term, referring to the case materials sent
to the prosecutor, irrespective of the outcome of the prosecutor’s review of the case materials.
Almost all investigators said this performance measure was ineffective, some even considering it
counterproductive.

Moreover, some investigators say they have informal targets of how many cases they have
to ,detect” and send to the prosecutor per month. For some, meeting the target had financial
consequences, since the commissar can reduce or cut their bonus, for others this target meant
nothing more than a simple requirement that could be ,negotiated” with the superiors if there were
sufficient arguments why it could not be met.

One interviewee revealed that there is informal competition among commissariats at the end
of the month. Thus many of the ,detected” crimes would not be reported until the end of the month,
after seeing the data from other commissariats. This may account for extremely high detection rates.

Asked whether public opinion about criminal investigators and people’s experience at the
criminal investigation phase matters for the evaluating their work, the interviewees said this is a new
factor recently heard in the declarations or discussions of the Ministry of Internal Affairs. On a daily
basis public opinion does not appear relevant, as no surveys are routinely conducted and no feedback
is collected from the people that deal with the criminal investigators (in any capacity).

Time or duration of criminal investigations is not an official performance indicator but it is
considered by some investigators and by the General Department for Criminal Investigations. Since
the introduction of time limits for investigation of cases where the defendant is arrested, problems
with duration of investigations no longer exist.¢

Alternative suggestions for measuring police / criminal investigators’ performance were
provided by interviewees:

. Quantitative indicators are important, particularly for maintaining the discipline. At the
same time, these quantitative indicators should be correlated with quality. For example,
if the officer is assigned a very serious or exceptionally serious crime, then this should be
taken into account differently than an ordinary crime.

. Surveys of opinion or feedback forms from the population should be collected routinely
and analyzed. In this way the criminal investigation officers would be paying more attention
to how they deal with the public.

«  The number of registered crimes should be considered as an indicator. If only ,detected”
crimes are taken into account, this leads to police not being willing to register all crimes
irrespective of their prospects of discovery.

. The number of criminal investigations returned for further investigations should be taken
into account, as a negative indicator, which would motivate investigators to do a more
qualitative job.

«  The number of human rights violations that have been confirmed in court - this is also as
a negative indicator, which will motivate investigators to confine to the limits of the law in
their work.

8  There was a problem after the adoption of the new CPC, namely it did not provide in the beginning the procedure

of suspending the criminal investigation, which practically meant many instances of unnecessarily dragging the
investigations, especially in cases where the defendants could not be found. At the initiative of the Ministry of
Internal Affairs this institution was included in the CPC (the institution was introduced in the CPC by Law LP264-XVI
of 28.07.06, articles 287 /1-3).
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. Extent to which the necessary measures for repairing the damage caused through the crime
are taken, which will motivate criminal investigators to pay more appropriate attention to
the injured parties.

«  The crime prevention work done by the criminal investigators, e.g. number and quality of
analysis of the causes of certain crimes, and other activities that the investigators undertake
in this respect.

«  The number of illegal apprehensions.
«  The number of confirmed/satisfied complaints regarding the quality of investigations.
. The level of appreciation by the population.

Proposed to exclude the following performance indicators, which only distort the real picture
and invite for superficiality in the work of criminal investigators:

. Number of cases sent to the prosecutor,
. Number of cases sent to the court,

. Number of undiscovered crimes.

All interviewees were asked whether they would trust the criminal justice system, if they
themselves were either a defendant or a victim. Curiously enough, none said they would trust the
system 100%!

3.2 The Prosecution in Moldova

3.2.1 Recent History of the Procuracy in Moldova

In order to understand the position of the prosecution in today’s Moldova it is necessary to
understand the scope of the Procuracy in the USSR of which Moldova formed part until 1991. This
history is important because many of those currently working as prosecutors in Moldova worked
or trained during the soviet period, and thus bring with them the old understandings of their role,
which may persist in their attitudes despite the legal reforms described above and below.

The Procuracy was the most powerful institution in the soviet system of justice relating to non-
political matters. The Supreme Soviet appointed the procurator general of the Soviet Union for a
five-year term. Like other leading positions in the soviet government, the position of the procurator
general was on the nomenklatura of the central party apparatus.

In turn, the Soviet Union procurator-general appointed the republics’ procurators, their
deputies and the procurators of the republics’ capitals. The republics’ procurators appointed the
other procurators, who served at the regional, provincial, district, or city level. Procurators at all
levels theoretically answered to the Supreme Soviet for their actions. Moreover, they derived authority
from the procurator general and thus exercised their authority independent of any regional or local
government body.®” Employees of the Procuracy were not subject to the authority of their local soviets,
but they were subject to the authority of the party.

The Soviet Constitution of 1977% provided for an all-embracing mandate for the Procuracy,
stating that ‘the Procuracy is vested with ,supreme power of supervision over the strict and uniform
observance of laws by all ministers, state committees and departments, enterprises, institutions and
organisations, executive-administrative bodies of local Soviets of People’s Deputies, collective farms,
cooperatives, and other public organisations, [and] officials and citizens” of the USSR.®® Procurators

8 http://www.country-data.com/cgi-bin/query/r-12634.html
8 Article 164

8 Asrendered in English in Clark, W.A. Crime and punishment in Soviet officialdom: Combating Corruption in the Political
Elite 1965-1990 Sharpe M.E. p112
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thus oversaw the operation of all government bodies, enterprises, officials, and social organizations
to ensure that they were observing the law.

Thus the Procuracy was empowered to scrutinize almost all aspects of justice in the USSR. No
step in the criminal justice process — arrest, searches, prosecutions, appeals — could be carried out
without the authorisation of the Procuracy, and it supervised prisons, prisoners’ complaints, and all
actions of the police.”®

Although the Procuracy possessed the formal authority to supervise the Ministry of Internal
Affairs in carrying out arrests and investigations in political cases, there was little evidence that the
Procuracy actually exercised this function.’’ During the late soviet period 15 000 lawyers, or 12% of all
lawyers, were employed in the Procuracy.”

As one commentator has noted, given the wide scope of Procuracy authority, the potential for
abuse was high.? For example, local prosecutors frequently engaged in overt intimidation of political
enemies, or attempted to reopen cases where political enemies were acquitted.**

3.2.2 Reform of the Prosecutors’ Office

The Procuracy was one of the first candidates for reform among the institutions of the Moldovan
criminal justice system. As noted above, the principle of de-politicization of the Procuracy was
introduced as early as 1992. The Law on the Prosecution Office was consolidated in 2003, with several
amendments including the draft ones from 2007. Unfortunately the 2003 law retained many aspects
of the Procuracy, and the draft amendments of 2007 have done little to change this. Thus in terms of
the 2003 law the prosecutor retains:

Lextensive powers of supervision over public and private bodies as well as citizens, including
powers to search and seize documents and other things, and demand explanations, which
can apparently be exercised without the requirement to obtain court orders. The prosecutor
may also issue legally- binding orders without the need to resort to court. The prosecutor may
intervene in civil and administrative proceedings as well as criminal. In this respect the lines
between judicial and prosecutorial powers are blurred.”*®

Furthermore Council of Europe independent experts have noted that:

,...the prosecutor’s office is by no means confined to the function of prosecuting criminal
offences. In this connection it is worth noting that, while it is not binding on Member States,
the Parliamentary Assembly of the Council of Europe, in Recommendation 1604 (2003) on

the role of the public prosecutor’s office in a democratic society governed by the rule of

law, having recited (at paragraph 6) that the varied non-penal law responsibilities of public
Europe’s basic principles” went on to declare its opinion (at paragraph 7) that ,it is essential ...
that the powers and responsibilities of prosecutors are limited to the prosecution of criminal
offences and a general role in defending public interest through the criminal justice system,
with separate, appropriately located and effective bodies established to discharge any other

% Clark, W.A. Crime and punishment in Soviet officialdom: Combating Corruption in the Political Elite 1965-1990 Sharpe
M.E. p112

o http://www.globalsecurity.org/intell/world/russia/mvd-su0531.htm

%2 Clark, W.A. Crime and punishment in Soviet officialdom: Combating Corruption in the Political Elite 1965-1990 Sharpe
M.E. p112

% Clark, W.A. Crime and punishment in Soviet officialdom: Combating Corruption in the Political Elite 1965-1990 Sharpe
M.E. p112

% Clark, W.A. Crime and punishment in Soviet officialdom: Combating Corruption in the Political Elite 1965-1990 Sharpe
M.E. p113

% Hamilton, J. & Range, H. Comments on the draft law of amendments to the Prosecutors’ Office Act (No. 118-XV of 14
March 2003) Directorate General of Legal Affairs, Council of Europe, 11 January 2007
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function.” As already noted, while this represents the Parliamentary Assembly’s opinion, it does
not reflect the practice within all Council of Europe Member States. It is, of course, clear that
the Moldovan Office of the Prosecutor General is among those Offices which does not conform
to the model which the Parliamentary Assembly considered to be essential. By way of general
comment | observe, firstly, that the draft Law does not address any of the problems referred to
above. Many of its provisions, as already mentioned, appear relatively technical. While most of
the provisions do not appear in themselves objectionable they do not effect a major reform of
a system in need of change.”*®

The above draft amendments were not adopted, instead a new law was drafted in 2008°” which
clarifies the organizational structure of the prosecution office, and creates a new autonomous body
called the Supreme Council of Prosecutors. The law incorporates provisions about the admission,
promotion and disciplinary proceedings of prosecutors, which are to be handled by the Disciplinary
and Qualification Boards. Since March 2009 the Prosecutor General appoints prosecutors proposed by
the Supreme Council of Prosecutors.®® However, disappointingly, many of the changes are superficial
in nature, and largely retain the extra-criminal justice related competences of the prosecution office,
ignoring national and Council of Europe recommendations in this regard.

The interview evidence below notes that the wide scope of the prosecutors’ office is not merely
a concern rooted in the separation of powers, but from the point of view of ordinary prosecutors,
provides an overwhelming burden which limits their ability to perform their core function of
prosecution. By contrast senior prosecutors recognise that any reduction in scope will further limit
the power and prestige of the prosecution.

3.2.3 Survey results on the Prosecution

Once again, very high proportions of respondents were unwilling or unable (23-30%) to offer
and opinion on various questions relating to the prosecution. Given the powerful nature of the office
of the Procuracy in recent history, it is perhaps unsurprising that the non-response rate exceeded that
noted for similar questions relating to the police.

To what extent do you agree that the prosecution as an institution brings just and
legally correct prosecutions?

Less than half (49%) of the Moldovan population were prepared to say they agree that the
prosecution as an institution brings just and legally correct prosecutions. However, some 23% were
unwilling to give their opinion. Among those willing to give an opinion, 64% agreed or completely
agreed, while 36% disagreed or completely disagreed.

To what extent do you agree that the prosecutors as individuals bring just and legally
correct prosecutions?

Only 45% are willing to agree with the statement that the prosecutors as individuals bring
just prosecutions. Some 24% were unwilling to give their opinion. Among those willing to give an
opinion, 59% agreed, while 41% disagreed. This result, read with the pervious result, suggests that
there is more trust in the institution than in individuals of the institution.

% Hamilton, J. & Range, H. Comments on the draft law of amendments to the Prosecutors’ Office Act (No. 118-XV of 14
March 2003) Directorate General of Legal Affairs, Council of Europe, 11 January 2007

%7 Which resulted in the Law on Prosecution Office, Law nr. 294 of 25.12.2008, entered into force on 17.03.2009
% Entry into force 17.03.09
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How well do prosecutors do their job?

Some 30% were unwilling to give an opinion on how well prosecutors do their job. This was a
higher non-response rate than that recorded for the police. Among those willing to give an opinion,
most (39%) gave a rating of ,neither good nor bad”. Some 27% said ,bad or very bad”. Some 34%
gave a favourable rating, however. This was slightly higher than the 32% favourable rating on a similar
question about the criminal investigation police. The average rating for the prosecution out of 5 was
3.10, slightly higher than the rating for the criminal police.

What worsens prosecutor ratings?

Regression analysis shows being male, educated, young,and a victim of crimein the last three years,
all have significant independent negative impacts on ratings of prosecutors (,how well do prosecutors
do their job?”). There was no significant relationship between prosecutor ratings and income, nor
between ratings and having gone to court in the last three years. This suggests persons who have
been to court or of differing wealth are no more nor less likely to have negative or positive views of
the prosecution. This suggests citizens expectations regarding the prosecution are met in court. When
considering all these significant factors together, the impact of all significant factors remains negative.

Figure 11: Ratings of prosecutors according to victim status of respondents

Not a victim 38%
Victim 20% 42%
0% 20% 40% 60% 80% 100%

B Positive O Neutral B Negative

3.2.4 Interview evidence from the Prosecution

Concerns over wide scope of Prosecutors’ Office mandate

Many prosecutors were unhappy having to, in addition to their prosecutorial duties, examine
complaints and petitions from citizens and monitoring the legality of the activities of legal entities
or individuals.

The 2008 reform superficially changed prosecutors’ powers, but kept the essence of extra-
criminal justice related competencies. The leadership of the prosecution appears highly supportive
of these wide competencies. By contrast lower ranked prosecutors see the extra-criminal justice
related competencies as additional burdens.

The leadership claims there is ,high confidence and respect of the population in the prosecution
office, proved by the high rates of complaints, petitions and otherinformation and requests addressed
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to the prosecution office” and ,lack of other bodies to carry out these functions”. While the frequency
of requests to the prosecution by the public may stem from trust, it may also merely stem from habit
left over from the soviet era. Indeed the data below (see figure 12) shows a slight increase in the
number of petitions heard over the period 2005-2007.

Figure 12: Comparative statistics of the number of petitions /notices received, resolved,
and of persons heard in the prosecution bodies during 2005 - 2007°°
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M Petitions received 29481 32034 33385
W Pettions resolved 20231 21857 22903
Persons heard 31098 31977 32607

Lower ranked prosecutors claim the extra-criminal justice related work takes valuable time
from true prosecutorial work. Moreover, often the issues are very complicated, and in commercial,
fiscal, or customs fields which are not their main field of specialisation. Some claim the non-criminal
justice related work takes up to 50% of their working time, while in other prosecution offices there are
specialised prosecutors working full-time on such issues.

Some functions clearly have other state bodies which could take over this work. For example,
provision of legal aid by the prosecution office to disabled, minors and other vulnerable persons
is inappropriate for the prosecution office, given that there are legal aid lawyers and the recently
created National Legal Aid Council and its territorial offices able to carry out this function.

Similarly, for ensuring the legal compliance of legal entities there are a series of bodies such
as the fiscal authorities, the administrative courts, ministry for enviroment, labour inspection. For
reassignment of roles, however budget and staff would need to be re-allocated, and this is perhaps
the main reason for resistance at leadership level to curbing prosecutors’ role.

This report will argue that the prosecution office should only become involved upon notification
of possible criminal activity by the primary bodies invested with powers to inspect the compliance
of legal entities and individuals. These include the labour inspection, tax, environmental authorities.
Prosecutors should not to be involved in carrying out the verifications themselves. The current state
of affairs often, rightly, creates the perception of political manipulation.

Criminal investigation, bringing charges to court, victim and witness protection, analysis of the
crime trends and strategies for crime prevention are all a wide enough mandate for prosecutors.
Supervision of the execution of criminal sanctions is not entirely appropriate for the prosecutor,
given the existing judicial control and other mechanisms, such as the Complaint Committee and the
National Preventive Mechanism and the Office of the Ombudsman.

% Data (per country) sent by the Prosecutor General Office: Letter of 27.05.2008, , Chief of the Legal Parliamentary
Commission and the attached statistical reports and responses to the specific questions.
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Pressure from line managers

Prosecutors suffer from a great deal of pressure to be successful in court and for the sentence
they recommend to the court. They are required to provide long explanations where lighter sentences
are handed down by the court. Thus there is a tendency to appeal every sentence that is lighter than
was suggested by the prosecution in closing argument.

Poor relations with criminal investigation officers

Prosecutors claim their main impediment (in supervising and/or carrying out criminal investi-
gations and bringing charges in court), is a poor relationship with criminal investigations officers and
members of the operative-investigative bodies. Both are under the Ministry of Internal Affairs, who
since 2001 have focussed on meeting the quantitative targets set by internal mechanisms.

Some prosecutors view the 2003 change in the roles of the prosecutor and criminal investigation
officers positively, as the prosecutions’ increased control over criminal investigators is an additional
guarantee of the probity of criminal investigations. Criminal investigators draft all the criminal
investigation documents and present them to the prosecutors for approval

Unfortunately although prosecutors and investigators work very closely on each case, they have
differing motivations. The criminal investigation officer is motivated by performance measures to
send the case as quickly as possible to the prosecution, even if this implies compromising quality.

Prosecutors, on the other hand, although interested in speed, are more mindful of the quality of
the case file, as they risk the case being dismissed by the court. Acquittals or significant reductions in
charges are considered negative performance indicators for prosecutors (see below).

The 2003 reform left criminal investigation officers with the competence to collect evidence, but
removed any decision-making power, thus stripping them of ultimate responsibility for their work.
Combined with the push from above regarding quantitative performance indicators, this has lead,
according to some prosecutors, to a reduction in the quality of criminal investigators’ work.

Some interviewees suggested moving criminal investigation officers under the jurisdiction of
the prosecution or as a separate department, as the only viable solution to this problem.

Poor primary investigation

Similarly prosecutors highlighted problems with poor performance of the primary criminal
investigation bodies (crime scene officers) and the operative investigative bodies. These officials are
responsible for discovering crimes and collecting evidence on the scene before criminal investigators
become involved. For example in one region only 30 crimes out of 237 (110 at the complaint of the
victim, 97 ex-officio) were registered as a result of the work of primary criminal investigation bodies.

Prosecutors also complain about procedural mistakes made at the crime scene investigation,
for example, in the taking of fingerprints which are often tainted and later on excluded as evidence.
Prosecutors or the criminal investigation officers often need to duplicate some procedural actions.
This complicates the procedure and discourages witnesses or victims from pursing the case to
completion, because witnesses and victims are interviewed first by the primary investigation bodies
on the crime scene, then by criminal investigation officers (and often not only once), and then by
prosecutors at a later stage. And then the same testimony must be given again in court. Victims are
often re-traumatized by this cumbersome procedure and finally give up their case.

The four bodies (prosecutors, criminal investigation officers, primary criminal investigation
bodies and operative investigative bodies) also work very poorly together in analysing the causes of
crimes and taking action to prevent future crimes.

Even in investigations, the chain of command between these three bodies is burdensome and
not effective. Criminal investigation officers are not always able to carry out all investigation-related

43
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actions, and receive very little or inadequate support from the primary criminal investigation bodies
and the operative investigative bodies. Besides the different interests each body pursues, coupled
with poor technical equipment and poor investigation facilities, their poor salaries and immense
volume of work compound these dysfunctional working relations.

Poor record-keeping of crime and investigations

The interviewees also maintained that crime and investigation data in Moldova does not reflect
the true extent of criminality in the country. This is in part due to the poor registration procedures but
also to the impact of performance indicators. Rates of discovered crimes are simply exaggerated to
meet targets. Rates of over 80% of discovered crimes (cases in which the perpetrator was identified) do
not correspond to the reality. The prosecution office is responsible for checking the relevant registers
of the police, however in reality it is the police commissar who keeps them under full control. This
makes their job difficult and errors, whether intentional or not, occur at the point of registering the
crimes, which lead to distorted crime statistics. Crimes where the perpetrator is difficult to identify, as
well as economic and corruption crimes, tend not to be registered.

Another distortion arises when complaints about crimes are registered, but criminal investigation
officers delay the initiation of the criminal process, if such crimes are difficult to discover. The legislation
does not provide for time limits between registration of the complaint and initiation of the criminal
process. Simple cases are by contrast quickly registered and initiated and often one incident is
registered as numerous different crimes, which artificially raises crime figures and adds unnecessarily to
the workload of every official involved (this also remarked on by investigative judges — see below). '

Lack of public trust

Many prosecutors say the biggest problem of the criminal justice system is the lack of public trust
in the justice system overall. This mistrust keeps being fed by procedural misjudgements and errors
committed by all criminal justice actors including the court.

In prosecutors’ view, the lack of solemnity and order in courts further discourages the public.
Delays and postponements wear out witnesses and victims, whose attendance at court is very
difficult to secure. Holding hearings in judges’ offices often without proper respect for procedures,
creates a negative impression among participants, who as a consequence do not perceive the court
as a serious business, but rather as an ordinary state institution, whose decisions can be changed.
Successful appeals and alterations of court judgements only reinforce these impressions.

Like criminal investigators, when asked whether if they were a victim of crime or defendant they
would have 100% trust in the Moldovan criminal justice system, most prosecutors answer ,no”. Reasons
for this lie with factors such as the lack of promptness of the initiation of the criminal process as a result

190 One note here: The Law nr. 216 of 29.05.2003 ,regarding the Integrated Automatic Information System for keeping
record (evidenta) of the crimes, criminal cases and of the persons that committed crimes” assigns to the Ministry of
Internal Affairs the administration of the central database on crimes, registration and centralised record keeping of
information of criminal nature, as well as issuing of generalized statistical reports regarding the criminality in the
country (art. 7). The draft law of 2005 on amending the Law nr. 216 of 29.05.2003 proposed excluding the function of
LJissuing generalized statistical reports on criminality in the country” from the competence of the Ministry of Internal
Affairs, suggesting ,issuing of generalized statistical reports about the criminality in the country by the National
Bureau of Statistics, based on the information presented by the General Prosecution Office, Supreme Court of Justice
and the Ministry of Justice”. This proposal was not accepted, hence we still have the Ministry of Internal Affairs in
charge of crime registration and it also being in charge of issuing generalized statistical reports. The new law on
Prosecutor Office, however, provides in art. 141 let. a) that the General Prosecution Office, though its specialized
departments, ensures ,collection, procession, systematisation, analysis, dissemination and publication of statistical
information regarding the criminality and activity of the Prosecution bodies”. This provision is welcomed, in our
view, however the question remains about who will be ultimately responsible for issuing generalized statistical
information about criminality in the country - the Ministry of Internal Affairs or the Prosecution Office.
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of the many institutions involved; the lack of interest in promptly and correctly collecting evidence; and
the failure to explain the rights of victims and defendants at all stages of the process, even in courts.

Lack of rehabilitative measures

Another problem noted by prosecutor interviewees was the system of enforcement of criminal
sanctions. Although conditions of detention have improved, there is no coordinated approach to
rehabilitation among the state institutions: while the Penitentiary Department has begun to focus on
rehabilitation, the police, especially field police officers, continue to employ old tactics of identifying
previously convicted people as scapegoats for crimes.

Prosecutors feel there should be more investment in work with released detainees, as well as
education of the general population, who treat former prisoners with contempt. More formal use
should be made of non-imprisonment sanctions such as community work - local public authorities
and local police field officers fail to keep any record of the hours worked, hence the enforcement of
such sanctions is chaotic and does not achieve its goals.

Duplication of functions with investigative judges

While interviewees were in general in support of the introduction of investigative judges meant
to provide additional protection to suspects and arrested accused, prosecutors say there remain many
problems with the functioning of this institution. One of them is the high volume of work of investigative
judges, particularly in some courts, which does not allow them to examine in detail all the requests and
the case materials. Hence many decisions are quite superficially substantiated, if at all.

Persistence of torture

Prosecutors interviewed claim that the number incidents of torture in Moldova has reduced
significantly, due to three major reasons: investigations and convictions for torture; the reduced use of
pre-trial arrest; and the transfer of pre-trial detention to the Penitentiary Department. In general they
maintain that ,isolated” cases of torture or other inhuman or degrading treatment usually happen during
the 72 hour period in police custody in police detention facilities that are under the jurisdiction of the
Ministry of Internal Affairs. Although at a significantly reduced scale, administrative arrests are still used
by police for ,punishing” persons, or for opening criminal cases at a later stage. Administrative arrests also
involve detention in police detention facilities. Some interviewees maintain that it is the lack of technical
equipment and good investigation skills that are the main reasons torture and other methods of extorting
confessions are applied. That is, there is a lack of knowledge and skill in how to investigate cases without
relying on confessions. Furthermore, police officers do not bear any responsibility if the case is overturned
in court as a result of evidence being illegally collected. Thus they have little incentive to operate legally.

Lack of resources

Some interviewees mentioned the lack of good forensic examination laboratories and lack of
good forensic experts. In districts (raions) outside Chisinau the situation is disastrous. Usually there
is only one forensic expert per district. Some suggested creating mobile teams of experts for 2-3
districts as a solution to the problem. Prosecutors also lack computers for all prosecutors (some
buy their own) and lack an internet connection or any other access to a legislative database. Poor
prosecutor salaries were also frequently mentioned.

Lack of autonomy

As regards the independence of prosecutors'” the views varied. Some prosecutors said they
felt absolutely independent. Those who disagreed pointed to the fact that for any case where a

10" A principle provided for in Paragraph 4 of Article 2 of the Law on the Prosecution Office.
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conditional sanction is requested or a sanction less severe than the one provided by the article on
which the person is indicted this must be confirmed with the General Prosecution Office. All cases
where there was reconciliation of the parties or where the criminal case was concluded by amendment
of the charge to an administrative offence, or where a conditional sentence is requested, must also
be verified by superiors. These examples however seem to refer to a lack of autonomy rather than
a lack of political independence. Regarding lack of political independence, interviewees were less
open in discussions; however the inference could be drawn that prosecutors are not immune from
political pressures. This inference was confirmed in interviews with judges (see section 3.3.4, Legacy
of Procuracy).

3.2.5 Performance measurement of the Prosecution

The main problem with the statistical data collection appears to be lack of analysis. Interviewees
identified the problem of targets which have to be met by the criminal investigation officers. The
prosecution office does not seem to have comparable performance indicators, but nevertheless
suffer from high pressures to finish the cases quickly to meet the reasonable time requirement. Hence
at the end of every month they need to provide explanations on why certain cases need longer
investigation periods.

According to the current Law on Prosecution Office (2008), prosecutors have 9 types of
classification ranks, for all prosecutors, and six special military ranks for prosecutors from the military
prosecution office and the military department of the Prosecutor General Office. The classification
and special military ranks are awarded to the prosecutors at the end of the previous incumbents’
term, according to the function and years of service, taking into account the level of professionalism,
if the law does not provide otherwise.

Prosecutor can also be promoted in service in order to occupy a vacant position. The proposal for
promotion in service can be made by the hierarchically superior prosecutor, the Prosecutor General,
his/her deputies or the Supreme Council of Prosecutors. The candidates for the positions of first-
deputies and deputy of the Prosecutor General are proposed to the Supreme Council of Prosecutors
by the Prosecutor General. The Regulation regarding the method of promotion in service of the
prosecutors is approved by the Supreme Council of Prosecutors.

Todate sucharegulation has notyetbeenapproved. Itis hoped that the to-be adopted regulation
willinclude a comprehensive list of performance indicators and way of assessing individual and office
performance of the prosecutors.

From the interviews with prosecutors the impression is that they are largely assessed by the
quantity of the performed work plus lack of acquittals or significant changes in the qualification of
the charges to the benefit of the defendant. Thus, for example, prosecutors working on a complex
case would not ordinarily be relieved of other cases.

The new Criminal and Criminal Procedure Codes provides for reconciliation of the parties, as
a result of which the criminal investigation can be ended as soon as the parties agree to reconcile.
From the interviews with criminal defence lawyers it seemed that criminal investigation officers
and prosecutors were unwilling to conclude such agreements, insisting on sending the case to
court because these reconciliations were not reflected as positive performance. This situation
was changed in 2007, and is reflected in the official statistics below. Although the attitude of
the leadership has changed some interviewees claimed the guide developed for applying this
institution is still too complicated and more motivation or encouragement from the superiors is
necessary.
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Figure 13: Number of reconciliation of the parties: nr of criminal cases, discontinued
according to art 285 para 4 p. 1 of the CPC (the victim’s complaint
was withdrawn and the parties reconciled'?
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3.3 The Judiciary in Moldova

3.3.1. Recent History of the Judiciary in Moldova

Compared to the Procuracy and the Ministry, judges in soviet times played a supporting role
in the administration of justice.'® This contrasts strongly with Western democracies in which judges
have the most prestige in the criminal justice system.

In soviet times the judges were elected by the population. Candidates had to meet certain
requirementsand participatedinanelection.Evenifthe elections were mostly formal, they nevertheless
provided an opportunity for the community to participate in choosing the administers of justice.'*

The weakness of the judiciary arose fora number of reasons: regime preference for administrative
rather than judicial remedies limited the range of issues brought before court; the tendency of the
state to mobilise the courts behind the latest official campaign turned judges into executors of policy
rather than arbiters of law; the qualification requirements for judges was less than that required of
others in the legal system; and judges were also dependant on party and government institutions for
their positions, evaluations and rewards, and work conditions.’®®

Thus the Procuracy was empowered to monitor and protest ,incorrect” judicial decisions, while
the Ministry of Justice supervised the courts, including nominating, reviewing and disciplining judges.

A feature of this period is that there were seldom verdicts of acquittal. Even if acquittal was not
prohibited by law, and there were grounds for it, judges tended to refer the case to the prosecution
for re-investigation rather than handing down a not-guilty verdict. The prosecution in turn would
send the case to the investigator. Only after a number of re-investigations would a verdict of acquittal
be pronounced.

122 Data (per country) sent by the Ministry of Internal Affairs: Letter of 28.05.2008, Chief of the Legal Parliamentary
Commission and the attached statistical reports and responses to the specific questions.

1% Huskey, E. Executive power and Soviet politics: The rise and decline of the Soviet state ME Sharpe, 1992 p 223.
104 |bid.
195 |bid.
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3.3.2 Reform of the Judiciary in Moldova

By 1992 judges were appointed by the President on the proposal of the Minister of Justice.
Judges of the Supreme Court (later the Supreme Court of Justice) were appointed by the Parliament.
The President confirmed all candidates.

However the Concept for Judicial and Legal Reform was adopted in 1994. Other important
reform laws which followed included the Law on Judicial Organization (1995), Law on the Status of
Judges (1995), Law on the Superior Council of Magistrates (1996), Law on the Reorganization of Legal
Courts system (1996), Law on the Supreme Court of Justice (1996), and the Law on National Institute
of Justice (2006).

In terms of these reforms judges are appointed by the President, on the proposal of the Supreme
Council of Magistrates. Judges from the Supreme Court of Justice are appointed by the Parliament,
on the proposal of the Supreme Council of Magistrates.

In addition, the position of investigating judges was created. Investigating judges are responsible
for authorising various invasive methods of investigation, such as arrest and search warrants.
Unfortunately, as these judges were largely drawn from the ranks of prosecutors and police, their
role in safeguarding rights has not been as successful as hoped.

The Supreme Council of Magistrates is responsible for the organization and functioning of the
judicial system in Moldova, and is the guarantor of the independence of the judiciary. The Superior
Council of Magistrates is composed of twelve full and part-time members. Originally the Council
consisted mostly of judges and, as one judge put it, was ,the most democratic council ever elected
since judicial reform began”.

The composition of the Supreme Council of Magistrates was however changed in 2008 to
equalise the number of judges and non-judges.’® The Council is now composed of the President of the
Supreme Court of Justice, the Minister of Justice, and the Prosecutor General as ex-officio members;
five judges elected by the General Assembly of Judges, and four members elected by Parliament
among university professors. Some perceive the change as a threat to the judiciary’s independence
and independent administration.

The Supreme Council of Magistrates is responsible for proposing judges for appointment by the
country’s President and is responsible for judicial ethics and discipline, including the review of appeals
to the Ethics and Qualification Boards, and the hearing of citizens’ complaints and the application of
disciplinary sanctions.

The Supreme Council of Magistrates also has important tasks related to the administration of
judiciary, including regulating the method of assigning cases in courts, overseeing the organization
and functioning of the courts, and proposing the annual budget for judiciary.

In 2006 the National Institute of Justice as an institution responsible for training future judges
and prosecutors was created.

Prior to the 2003 reform the judiciary had four levels of jurisdiction: firstinstance courts, tribunals,
courts of appeal and the Supreme Court of Justice, but the courts are now organized in three levels.
On the first level are the district courts, which are courts of first instance with a general jurisdiction
which hear all cases except those that are assigned by law to other specialised courts (e.g. economic
and military courts).

1% LP306-XVI of 25.12.08
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First level courts are located in each district centre of the local administrative units in the country
and each sector of the Chisinau municipality. Judges from the first instance courts hear all sorts of
cases, civil, criminal, administrative, without any specialization.

On the second level are the Courts of Appeal, which review first instance (trial proceedings) cases
assigned to them by Criminal Procedure Code,”” appeals from the courts of firstinstance, and cassations
from the district courts judgments that cannot be the subject of appeal. There are five Courts of Appeal
in the country. Judges at the Court of Appeals are specialized for civil and criminal panels.

The third level is the Supreme Court of Justice, located in Chisinau. The Supreme Court of Justice
examines the cassations on the hearings in the first instance or appeal, the extraordinary ways of
appeal, and can also hear cases in first instance when the defendant is the President of the country.

The Supreme Court of Justice also has the jurisdiction to issue explanatory decisions on matters
of jurisprudence for the uniform implementation of the criminal and criminal procedure legislation.
These decisions play an important role in shaping the case law in the country. Judges of the Supreme
Court of Justice are specialized in civil and administrative, criminal and economic benches.

3.3.3 Survey results on the Judiciary

The survey again found high non-response rates of 23% - 30% for questions relating to the
judiciary, with non-response rates being in line with what was observed for the prosecution.

To what extent do you agree that the judiciary as an institution passes fair
and correct judgments?

Less than half of Moldovans (47%) are prepared to say they agree that the judiciary passes fair
and correct judgments. Some 23% were unwilling to answer this question. Among those willing to
answer, some 61% agreed or completely agreed, while 39% disagreed or complete disagreed.

To what extent do you agree that individual judges judge defendants fairly
and correctly?

Only 44% of Moldovans are prepared to say they agree that individual judges judge defendants
fairly. Some 24% were unwilling to answer this question. Among those willing to answer, 59% agreed
or completely agree, while 41% disagree or completely disagree.

How well do you think judges do their job?

Some 30% were unwilling to answer this question. Of those willing to answer, most (37%) gave
a ,neither good nor bad” rating, while 25% gave a bad or very bad rating. However, some 38% gave
a favourable rating. This is a higher proportion of favourable ratings than the 32% recorded for the
police and 34% recorded for the prosecution. The average rating for judges out of 5 was 3.16, the
highest among the branches of the criminal justice system.

What worsens ratings of judges?

Regression analysis shows being male, educated, wealthy, young, a victim of crime in the last three
years, or having been to court in the last three years all have significant independent negative impacts

107 See art. 38 of the CPC, according to which the Courts of Appeal here in the first instances cases regarding the
following types of crimes: crimes against peace and humanity security, war crimes (art. 135-144 CC); terrorism and
financing of terrorism (art 278 and 279 of the CC); banditry and setting up or leading a criminal organization (art.
283 and 284 of the CC); treason, espionage, usurpation of state authority, armed rebellion, calls for the overthrow
or violent change of the constitutional order of the Republic of Moldova assault on the life of the President of the
Republic of Moldova, the Chairman of the Parliament, or the Prime Minister, diversion (art. 337-343 of the CC).
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on ratings of judges (,how well do you think judges do their job?”). However, when considering all
these significant factors together, going to court has a slight positive impact on ratings of judges, while
the impact of the other factors remains negative. This suggests, inter alia, that victims who have been to
court are slightly more likely to rate judges positively than victims who have not. This may suggests that
possibly low expectations inherited from the soviet era are exceeded when citizens attend court.

Figure 14: Ratings of judges by victim status and court attendance status
of respondents

Not a victim 40% 36%

[

Not been to court 39% 36%
Been to court 33% 41%

39%
| |

0% 20% 40% 60% 80% 100%

i

Victim

M Positive O Neutral B Negative

3.3.4 Interview evidence from the Judiciary

Lack of judicial independence

Some interviewees maintained that the independence of judiciary is still compromised by
Jtelephone law” — pressure is still applied from other branches of power. Especially at risk are judges
whose 5-year term has expired and need to be reappointed. In most democracies, judges have
security of tenure in that they are appointed for life. Judges appointed for life are immune from such
executive pressure linked to re-appointment.

Judges are also afraid to hand down acquittals, even where the case of the prosecution is weak,
as they fear they will be perceived as corrupt.

Judges claim they are being used as scapegoats for current problems. The pressure on judges as
a result of ECHR case-law is very high, while other institutions that contributed to this state of affairs
(such the Ministry of Internal Affairs, Ministry of Finance, the Government) do not share the blame.

Judges are of the view that their inadequate salary also compromises theirindependence. Since
2003 judges earn flat salaries, irrespective of the number of years of experience, with some small
increases for the three qualification ranks. Judges of first instance courts receive 4,200 lei (~260 Euro)
gross, appeal courts 5,200 lei (~325 Euro) and Supreme Court of Justice 6,000 lei (~375 Euro). These
low salaries open the door to corruption.

Judges’ physical security is also not ensured, both in and out of court, which may further expose
them to threats. It is believed that only one courtin Moldova has metal detectors at the entrance, and
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in general there is maximum of two judicial police officers per court, who are responsible for bring in
the trial participants rather than ensuring security.

Problems with application of the adversarial system

Judicial interviewees say defendants’ rights cannot be respected when their lawyers are weak.
Victims are often more traumatized by the experience with the prosecutor and the court, than by the
crime. Criminal investigations are weak, and the presentation charges by prosecutors similarly bad.
This makes the job of keeping neutrality and impartiality almost impossible, as judges must adopt an
intervening approach to ensure justice is done.

The 2003 CPC also introduced simplified proceedings for flagrant cases, plea-bargaining. The
interviewees felt that proper use of plea bargaining and reconciliation of parties was not initially
made, and only recently is being used more often.

Some interviewees admitted that judges do not routinely exclude inadmissible evidence (e.g. as
a result of procedural mistakes in the collection of evidence), as judges still remain more prosecution-
oriented. The practice is that the entire case file is handed to the judge who examines all the evidence
and the judge only afterwards decides whether evidence is inadmissible. Consequently judges may
be unconsciously influenced by inadmissible evidence to which they have been exposed.

Heavy judicial case load

The 2003 reform resulted in practically all cases being examined in first instance by district
courts, hence their volume of work increased significantly, while the number of first instance judges
has remained more or less the same. Judges from the tribunals (no longer in existence) have been
mostly transferred to the Court of Appeals and many of the judges from the previous Court of Appeals
transferred to the Supreme Court of Justice.

The 2003 codes provided a more complex criminal and civil procedure, which was not taken into
account in determining the number of judges. Increasing the number of judges, particularly in the
current economic situation, is clearly impossible. But heavy caseloads will further compromise the
judiciary. Interviewees suggested introduction of additional auxiliary court staff, i.e. court consultants
that would be able to help judges with drafting the decisions and paper work. The new Code for
administrative offences is very complicated and there was no estimation of its impact in practice. It
provides for new offences and a more complex procedure, which will increase the caseload of district
courts especially. The 2008 reform of the Criminal Code only altered sanctions and did not apply wide
decriminalisation, hence there has been no impact on the number of cases heard.

Additional work is however created for the Supreme Court of Justice that will have again waves
of cassations in annulment for changing the sentence (and, a note here: in all these cases lawyers and
prosecutors participate, which imply quite a significant spending of public funds).

Judges estimate that the caseload has steadily increased since the 2003 reform as the legal savvy
of the population increases. The population’s distrust of the district courts leads to an increasing
number of appeals and cassations, as well as extraordinary ways of appeal. All interviewees stated
they have to work on weekends, as a rule rather than the exception, in order to cope with the high
volume of cases.

The monthly caseload for judges in 2008 was 86.9 cases files and materials.'”® When the Law on
judicial organization was adopted, which established the number of judges, the monthly caseload
was 51.

198 For some this was higher: laloveni court = 119.8; Basarabeasca = 114.8; Soroca = 101.8; Stefan-Voda =111.7; Rascani,
Chisinau = 98.1 and Centru, Chisindu = 93.4; Falesti = 97.,4 (all first instance courts).
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Figure 15: Monthly Judicial Caseload 1996 - 2008'*°
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Another issue judiciary is facing is the lack of ,judicial substitutes”, able to replace judges that are
on long leave. For example, the vacancies of courts where judges are on maternity leave or long sick
leave (more than 6 month), or where the judge’s mandate was suspended on election to Parliament
or the local authority, are not occupied and the work is simply distributed among the other judges,
who are not remunerated for the additional work.

Lack of resources

The courts’ effectiveness is also negatively affected by budgets constraints. Budgets allocate
80% for salaries, while for other needs, e.g. subpoena procedures, especially international subpoenas,
translation, witnesses and renovation, very few funds are set aside, which seriously affects the
effectiveness of the courts. Judges also pointed out a series of administrative and technical issues
that compromise the quality of their judgments. For example, renovation at the Supreme Court of
Justice has persisted for 5 years, and during this time access to some courts is limited, and the noise
and dust disturbs court processes.

Lack of public trust

Judges believe the general public does not trust them. This appears to be confirmed by the survey
results. Judges believe this has roots in the tendency of parties (prosecutors or lawyers) to enter the
judges’ offices before the hearing, promising ,to arrange the decision”. The impression created is that
judges are corrupt. The Supreme Council of Magistrates has issued a directive ,To prohibit the access
of the parties and their representatives to the judges’ offices except for attending trial hearings”.""°
However, judges complain that parties continue to enter their offices before the hearing.

Furthermore, in interviewees’ opinion the Moldovan criminal justice system is a punitive system,
with very little attention to both victims and defendants’ rights.

High rate of appeal (appeals, cassations ans cassations in annulment)

Some judges are of the view that there is high rate of appeal and that this is an indicator of a lack
of public trust. The perfunctory way in which Courts of Appeal deal with these appeals, often altering
judgments speedily with no written reasons, tends to support the culture of appeal. The high number
of appeals prolongs case cycle length, increases the caseload and undermines the authority of the

109 Supreme Council of Magistrates Annual Report for 2008
% 15 November 2007
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district courts. Total appeals are not recorded,"" only annulled judgments (see the section 3.3.5. below
on Measuring the Performance of Judiciary), which makes it difficult to determine whether the number
of appeals is as claimed. Interview evidence suggests further research on this point is required.

Corruption

One reason for corruption of court clerks is the limited access to the paper case file, especially
at Appeal and Supreme courts. Persons have to ,pay” the clerk to get case information. The Supreme
Court of Justice has initiated the publication of the schedule of the hearings on a computer in the hall
on the court’s website to alleviate this problem. This initiative has also been duplicated at the Cahul
Court of Appeals.

Judges are divided on the issue of publishing court decisions as a means forimproving the quality
of the decisions and to limit corruption through public’s access to the decisions. Some judges view this
an appropriate measure, other see it as another mechanism of influencing or pressuring judges.

Investigators’ and prosecutors’ performance

Judges confirmed that they observe the impact of the ,race” for quantitative targets. Examples
include several separate cases opened with the same defendant which should have been joined, or
delays in the registration of crimes (e.g. theft took place in February, but victim’s complaint is only
launched in April).

Prosecutorsalsotended to ask for pre-trial arrest warrants more frequently thanin the exceptional
cases provided for in law. This has been discussed and judges note some improvement.

Investigating judgesin particular remarked upon the poor quality of work of the criminal investigators,
primary investigation bodies, and prosecutors. Although crime rates have dropped and the staff increased,
prosecutors still complain of the high caseloads and the pressure to send cases quickly to court

Legacy of Procuracy

Some judges noted that the prosecution office has not been truly reformed and many
prosecutors still behave as if they were still more authoritative than the courts. Many cases appear to
started without reasonable suspicion. The impression is created that such criminal cases have been
politically or corruptly motivated.

Some judges even consider the prosecution office to be a ,paramilitary institution” as lower rank
prosecutors cannot take decisions on what sanction they request without consulting with their superior.

Judges noted a difference in the quality of criminal cases by investigation type. When the
prosecutor conducts the criminal investigation the quality is better then when case is investigated by
the criminal investigation officer under the prosecutor’s leadership. This is perhaps an indication of
what is at stake for the criminal investigator who does not have to present the case in court.

Prosecutors have a tendency to keep appealing any decision where the sanction is milder than
what is requested by them or in the case of acquittals.

Ill-treatment and torture

Judges maintain that the practice continues because criminal investigation bodies do not know
how else to collect evidence. Investigators’ work is of a low quality and many cases would simply be
impossible to prove without confessions.

" Information sent by the Superior Council of Magistrates: Letter of 07.05.2008, Legal Parliamentary Commission
and the attached statistical reports and responses to the specific questions.
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High rate of abscondments

Securing trial participants’ presence for trial is difficult. Many postponements arise due to poor
subpoena procedures. Even defendants can easily abscond through the Transnistrian border. Some
judges mentioned they have many cases in which at least one party has absconded and these cases
drag on for years.

Judges noted that prosecutors do not make full use of provisions permitting the hearing of witnesses
in presence of the investigative judge at pre-trial stage, thus securing their statements even if witnesses
leave the country afterwards. The impression is that both prosecutors and criminal investigation officers
rush to send cases to court, without due consideration of their real prospects in court.

Investigating judges

Investigating judges are viewed positively by interviewees, with some reservations. Firstly, the
requirement that candidates must have experience as prosecutors led to the fact that most of the
investigative judges are former prosecutors. Consequently their approach is prosecution-oriented.
Secondly, the position of investigating judge, not indigenous to Moldova, had its genesis in criminal
justice systems very different from Moldova's. Consequently implementation of the position was
inevitably distorted when transplanted into the Moldovan context and the office does not appear to
function with the main objective of protecting the rights of ordinary people as was originally intended.

Investigating judges interviewed noted the high volume of work, especially on Fridays and
Saturdays, and the superficial motivations by prosecutors for pre-trial arrests. Judges themselves
admitted they have difficulty in motivating their decisions on pre-trial arrests both due to lack of time
and lack of skills. Some pointed out to the inadequate distribution of investigating judges, usually one
judge per court, irrespective of the crime rate and number of criminal investigation offices in the area.

The investigative judges also remarked upon the practice by criminal investigation bodies of
keeping arrested persons for more than the time limit (72 hours) so that on reaching court they must
be set free, even though the circumstances of the case and personal characteristics of the arrested
person suggest the need for a pre-trial arrest warrant. This is a covert corrupt practice by which the
criminal investigation bodies use the courts to release certain people.

Figure 16: Number of complaints to the investigative judge regarding the illegal
actions or inactions of the of the criminal investigation officers'?
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"2 Data (per country) sent by the Ministry of Internal Affairs: Letter of 28.05.2008, Legal Parliamentary Commission
and the attached statistical reports and responses to the specific questions.
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3.3.5 Measuring the performance of the Judiciary

The official criteria for measuring the performance of the judiciary are the following:

. Completion of criminal proceedings in a reasonable time period
«  The quality of the criminal proceedings

. Reduction in the number of backlog cases at the end of the quarter and at the end of the
year

. Prompt handing down of final sentences and judgments

. Enforcement of the provisions of the Instruction regarding secretarial work within District
Courts and Appeal Courts

. Lack of well-founded complaints regarding the behaviour and activity of court’s judges

. Other statistical data regarding the court."?

However how all these factors are judged is unclear. Judges perceive that the quality of their
performance is predominantly measured by the number of appealed, contested or annulled
judgments. As such numbers may be influenced by a variety of factors which have nothing to do with
an individual judges’ performance, this is not always an entirely appropriate measure. Many judges
complained that even where only the sentence is changed at the appeal stage this counts negatively
against their performance, as if the entire judgment had been overturned. They proposed to change
the reporting form to include two different measurements for the outcomes of the appeals: amended
and annulled judgment.

However, even if the high number of appeals and the outcomes seem to be raising concerns among
judges, the statistical data for 2008 show relatively low levels of annulled judgments: 5.08 % of civil case
files, 13.6% of criminal and 16.9% of administrative cases were errors found and judgments substituted."™

These measures do not take into account the subjective factors such as the way in which the
judge treated all parties in court, which may be extremely important in developing trust in judges. The
survey shows, and judges themselves during interviews expressed concern about the lack of public
trust. Developing such trust should be a key goal of the judiciary. That perceptions of the judiciary
improve after attendance at court suggests low public expectations are at least exceeded in reality,
which is a step in the right direction. One high-level interviewee suggested that judicial independence
should be the main performance indicator. However this is a very difficult indicator to measure.

3.4. The Prison System in Moldova

For reasons of brevity as well as the importance of imprisonment as a sanction (and detention
as a preventative measure) in Moldova, alternative preventative measures and sanctions are not
considered in detail in this report. The system of enforcement of preventive measures during the
pre-trial phase of the criminal process, including alternatives to pre-trial detention and non-custodial
criminal sanctions should however be the subject of further research, as the expanded use of these
measures could limit the overuse of pre-trial detention and sentences of imprisonment. This chapter
however focuses on imprisonment as the main sanction applied for criminal offences in Moldova.

3.4.1 History of prisons in Moldova

During the soviet era, the prison system was characterised by its use as a political tool rather
than simply a penal measure. Psychiatric techniques were used against political dissidents in this

3 Information sent by the Superior Council of Magistrates: Letter of 07.05.2008, Legal Parliamentary Commission
and the attached statistical reports and responses to the specific questions.

"4 Supreme Council of Magistrates Annual Report for 2008.
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era. Conditions of incarceration were generally poor. According to art. 23 of the Criminal Code of
24.03.1961, the sanction of deprivation of liberty, applied on the basis of a court judgment, was
enforced in colonies — localities of education through labour, in colonies with different regimes:
common, hardened, strict and special or in prisons, as well as in colonies for education through
labour with common and hardened regimes.

3.4.2 Reform of prisons in Moldova

Moldova currently has 19 penitentiaries, of which 5 are closed-type penitentiaries; 4 are semi-
closed type penitentiaries; 5 are criminal investigation pre-trial detention facilities; one penitentiary
for women; one penitentiary for juveniles; and one hospital penitentiary. Two penitentiaries' are
currently being reconstructed, as part of the programme of refurbishment.® Many penitentiary
institutions have undergone or are currently undergoing renovation which covers such aspects as
new heating, water supply systems, sanitary facilities or roofs."”

The prosecution office oversees compliance with the law in the enforcement of criminal
sanctions."® The institutions of enforcement also have a hierarchical internal control mechanism."
The judiciary exercises general overarching control over the enforcement of all criminal sanctions.'®
Any complaints related to the enforcement of sanctions can be lodged with the investigating judge of
the court in the region where the relevant enforcement institution is located.”' Judicial rehabilitation
applications are examined by the court from the region where the convicted person lives, while
clarifications or allegations relating to the enforcement of criminal sanctions are heard by the court in
which the relevant final judgment was given.'?

The Enforcement Code provides thatany detained person can submit complaints to a Complaints
Committee, which has five permanent members, appointed for 4 years by the Government on a
voluntary basis.”® The Complaints Committee does not appear to be functioning effectively, partly
due to its voluntary staffing.’*

Detention facilities are also subject to civilian oversight by law."”* Monitoring commissions, created
in each second-tier administrative regional unit where detention facilities exist, must monitor the
conditions of detention and treatment of detained persons. Because this oversight mechanism relies on
a pre-approved monitoring programme (except in exceptional circumstances) rather than on unlimited
and unannounced visits by members of the monitoring commissions, its effectiveness is limited.” The
regulations'?” governing the creation and functioning of the monitoring commissions were approved
only on 13 April 2009, too recently to be able to assess the effectiveness of the commissions.

"5 Penitentiary no.14 - Basarabeasca and no. 19 - Goian

16 Letter from the Ministry of Justice

"7 n.1-Taraclia, n. 3 - Leova; n. 5 - Cahul, n. 6 - Soroca, n. 9 - Pruncul, n. 17 - Rezina, n. 18 - Branesti; some of these
projects are supported by international or bilateral donors.

"8 Art. 174 of the Enforcement Code.

"9 Art. 175 of the Enforcement Code.

20 Art. 173 of the Enforcement Code.

21 Art. 471 of the Criminal Procedure Code.

122 Art. 470 of the Criminal Procedure Code.

23 See art. 177 of the Enforcement Code and the Government decision nr. 77 of 23.01.2006 on the creation of the
Complaints Committee, including the Members of the Committee and the Regulation of the Committee.

24 See para 66 the Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, Manfred Nowak, Mission to the Republic of Moldova (4-11 July 2008), A/HRC/10/44/Add3, 12 February 2009

25 See art. 1 -3 of the Law on civil oversight on the human rights respect in detention institutions, Law nr. 235 of
13.11.2008.

26 See art. 8 of the Law on civil oversight on the human rights respect in detention institutions.

27 Regulation on the activity of the Monitoring Commission over the human rights respect in detention institutions,
approved by Government decision nr. 286 on 13.04.2009.
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In addition, the Parliamentary Advocate (Ombudsperson) members of the advisory council
(assigned asthe National Preventive Mechanism (NPM) under the Optional Protocol to the UN Convention
against Torture and other Cruel, Inhuman and Degrading Treatment or Punishment) and other persons
accompanying them have the right to visit any detention facility without special permission.'?® This
has the potential to be an effective mechanism; however there are concerns regarding their funding
and (lack of) independence from the Parliamentary Advocates.’” NPM members were effective during
the April 2009 mass arrests in Moldova in collecting information via unannounced visits to detention
facilities. However, the NPM members were not granted full and unconditioned access to all detention
facilities, which constituted a grave violation of the law by law enforcement authorities.

3.4.3 Survey results on prison authorities

How well do employees of prisons do their job?

As much as 38% were unwilling to give an opinion on this question. Among those willing to give an
opinion, most (37%) gave a rating of ,neither good nor bad”. Some 28% said ,bad or very bad”. However,
35% gave a favourable rating. This is a higher proportion of favourable ratings than the 32% recorded for
the police and 34% recorded for the prosecution, but lower than the 38% recorded for the judiciary.

What worsen ratings of prison employees?

Regression analysis shows being male, educated, wealthy, a victim of crime in the last three years,
or having been to court in the last three years all have significant independent negative impacts on
ratings of prison employees (,how well do you think prison employees do their job?”). Age was not
found to be significantly correlated with ratings of prison employees. When considering all these
significant factors together, all these factors remain negative.

Figure 17: Ratings of prison employees by victim status and court attendance
status of respondents
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28 Art. 178 para (1) let. e) of the Enforcement Code; see also art. 23/1 - 25 of the Law on Parliamentary Advocates
(Ombudsmen), Law nr. 1349 of 17.10.1997; The Regulation of the Human Rights Centre, approved by the Parliament
Resolution on the approval of the Regulations on the Centre for Human Rights, of its structure, personnel
arrangements and procedure of financing, No. 57-XVI of March 20, 2008 and the Regulation on the organization
and functioning of the Advisory Council to the Parliamentary Advocate (national preventive mechanism).

' See Amnesty International Report 2009, highlights regarding Moldova available at http://report2009.amnesty.
org/en/regions/europe-central-asia/moldova, last accessed on 22.08.2009
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3.4.4 Interview evidence from prison authorities

No control over prisoner classification

Judges determine in which kind of classification regime a person should be incarcerated. Yet
prison authorities have a better understanding of the person. Prison authorities were of the view that
the prison authorities themselves should have more control over this issue.

Resistance to parole from prosecution

The prison authorities can reduce the time of detention where appropriate by submitting such
requests to the court. However these reductions are strongly resisted by prosecutors who participate
in these decisions.

Torture

Although torture is not a problem in the prisons system, the prisons are faced with many
complaints regarding torture from people who come from police detention. Prison authorities send
these complaints to the prosecution. Prisons feel that they should also control initial detentions in
order to prevent torture, but there is resistance to from the Ministry of Interior Affairs on this point.

3.4.5 Performance measurement of prison authorities

Prisons are usually measured on negative indicators — such as the number who escape or
the number who die in custody, or the number of European Court cases regarding conditions of
detention. However these do not capture whether prisons are providing a rehabilitative environment
or not. Recent data indicates a reduction in prison numbers which is viewed positively by prison
authorities (because overcrowding impedes rehabilitation); however as prisons have limited control
over inflow and outflow of prisoners, overcrowding is less an indication of prison performance than
an indication of a better environment for rehabilitation.

Figure 18: Total number of persons in penitentiary institutions'°
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130 | etter from the Ministry of Justice (per country) of 16.05.2008, Legal Parliamentary Commission and the attached
statistical reports and responses to the specific questions.
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Despite the reductions, some achieved through amnesties, the incarceration rate in Moldova
remains high, in the region of 230 per 100 000, which is relatively high compared to about 139 per
100 000 in England & Wales, 163 per 100 00 in Australia, 330 per 100 000 in South Africa and 600 per
100 000 in Russia.

The composition by crime type of prisoners has not changed markedly over the period 2006-
2008, although there is some suggestion in the data that prisoners incarcerated for more serious
crimes such as murder and serious fraud are comprising a larger proportion of prisoners. This may be
a reflection on some of the efforts toward decriminalisation (see Figure 19 below).

Figure 19: Convicted offenders by crime type™'
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Convicted persons are employed in the penitentiary and state institutions within the penitentiary
system, and by other traders by agreement, as this is believed to promote re-integration. Convicts
cannot be obliged to work while incarcerated,’*? so the Department provides various work incentives,
including improved food rations and reductions in term of imprisonment. ** Professional education
and training is also provided to around 700 prisoners each year, and broad social re-education is
provided to most prisoners.™* This is designed to promote reintegration of offenders after release.

31 Letter from the Ministry of Justice (per country) of 16.05.2008, Legal Parliamentary Commission and the attached
statistical reports and responses to the specific questions.

132 Article 253 Enforcement Code

33 Letter from the Ministry of Justice (per country) of 16.05.2008, Legal Parliamentary Commission and the attached
statistical reports and responses to the specific questions.

34 Letter from the Ministry of Justice (per country) of 16.05.2008, Legal Parliamentary Commission and the attached
statistical reports and responses to the specific questions.
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Figure 20: Releases of convicted persons by reason for release "*
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Prison staff are evaluated yearly according to four main criteria: professional performance;
professional capacities and qualification; responsibility; and characteristic features. The results are
used to assess promotion of staff.

Evaluations of prisons are also conducted by independent external bodies. Amnesty reported in
2003 that ,prison conditions did not improve and often amounted to cruel, inhuman and degrading
treatment. Overcrowding, lack of sanitation and inadequate food provision and medical treatment,
as well asill-treatment by prison guards and inter-prisoner violence, were reported. Prison authorities
used excessive force to quell protests by prisoners.”’>

35 Letter from the Ministry of Justice (per country) of 16.05.2008, Legal Parliamentary Commission and the attached
statistical reports and responses to the specific questions.

136 http://www.unhcr.org/refworld/type, ANNUALREPORT,AMNESTY,MDA,40b5a1fb4,0.html
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At around the same time an American academic reported that conditions in most prisons in
Moldova remained harsh, with serious overcrowding, and that attempts to improve prison conditions
were frustrated by a lack of financing. Abuse of prisoners by other prisoners or by jailers themselves,
although reduced by the dismissal or retirement of some of the worst offending guard continued at
diminished levels.”” Deaths in custody remained a problem until recently. Subsequent to this time
period reform of the prisons was embarked upon in a piecemeal fashion, with the aim being to meet
European Union standards.

However by 2007 Amnesty shifted their focus to police detention, reporting that the ,conditions
in police stations in Moldova are not adequate for the long periods of time that detainees spend in
then, and that the conditions are a health risk to detainees and often amount to cruel, inhuman and
degrading treatment. The Moldovan Government must improve standards urgently, but also ensure
that detainees are kept in police detention for the shortest possible time."'3

Finally, in 2009 the Special Rapporteur on torture and other cruel, inhuman or degrading treatment
or punishment, reported that while progress had been achieved in improving conditions of detention
in Moldova, overcrowding remained a problem. For example, Institution No. 13 held 931 persons with
an official capacity of 600. '*

The report further noted that common problems at all pre- and post-trial prisons were poor
hygiene, restricted access to health care and lack of medication as well as risk of contamination with
tuberculosis and other diseases."® While nutrition norms are checked daily, allegations regarding the
poor quality and quantity of food were received. He further noted that conditions in the criminal
investigation pretrial facilities (SIZO) are often worse than in facilities for convicted prisoners, as
detainees are held in overcrowded cells for 23 hours per day.™

The report concluded that overall ,conditions in penitentiary institutions have improved over
recent years, overcrowding, disease and inter-prisoner violence, as well as discriminatory practices
fuelled by corruption remain highly problematic. Furthermore, the Special Rapporteur is concerned
about the severe restrictions on contacts with the outside world.”'*?

3.5. The Bar (defence lawyers) in Moldova

There are three types of legal professionals in Moldova. The word jurist refers to any person with
a legal degree, while juriconsults are law graduates employed by government or other legal entities to
provide them with ongoing legal services. Avocats or trial lawyers (lawyers) are licensed by the Bar. The
Bar license is required for defending suspects, accused, defendants, and convicted persons in the criminal
justice system."? Lawyers are organised in a professional legal association known as the Bar Association
of Moldova (the Bar). This chapter refers only to criminal defence lawyers in the criminal justice system.

37 Winslow, Dr R. A Comparative Criminology Tour of the World http://www-rohan.sdsu.edu/faculty/rwinslow/
europe/moldova.html
38 Amnesty International October 2007, Al Index: EUR 59/002/2007, p. 21

3% Paragraph 30 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or

punishment, Manfred Nowak, Mission to the Republic of Moldova (4-11 July 2008), A/HRC/10/44/Add3, 12 February
2009
Paragraph 31 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, Manfred Nowak, Mission to the Republic of Moldova (4-11 July 2008), A/HRC/10/44/Add3, 12 February
2009
Paragraph 32 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, Manfred Nowak, Mission to the Republic of Moldova (4-11 July 2008), A/HRC/10/44/Add3, 12 February
2009
Paragraph 84 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, Manfred Nowak, Mission to the Republic of Moldova (4-11 July 2008), A/HRC/10/44/Add3, 12 February
2009

In civil and administrative proceedings it is still possible for anyone to represent their client.
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3.5.1 Recent history of the Bar in Moldova

In soviet times, perhaps unusually for professionals, defence lawyers were not employed by the
state but practised as individually licensed practitioners under the Bar, which authorised attorney
appearances and monitored payments to lawyers, with compulsory deductions for Bar association
dues and other expenses.”* In addition to providing legal assistance to citizens and organisations,
by law Bar members were required to promote respect and enforcement of soviet laws, to educate
citizens both in strict obedience of soviet laws as well as in attitudes of concern for work discipline and
respect for the rights, honour and dignity of other persons and of the rules of socialist co-existence.'*
Thus although the Bar association was meant to be independent, in practice the Bar monitored the
activities of its members and those whose actions were deemed to be contrary to the interests of the
soviet state were excluded from the Bar.'*¢

3.5.2 Reform of the Bar in Moldova

The law on the Bar has undergone a number of changes. The first law on the Bar in the demo-
cratic era was ultimately found to be unconstitutional because it required mandatory licensing by
and membership of the Bar for defence lawyers."” This was found to infringe a defendants’ right to
choose a jurist, the rights of jurists to choose their profession, and the constitutional competence of
the Ministry of Justice to licence lawyers.!*®

A new law was passed in 2002 which provided for the Commission for the Licensing of the Legal
Profession, appointed by the Minister of Justice for a four-year term.”* This was in turn however
viewed as executive interference with the independence of the legal profession and the law on the
Bar was amended in 2006."*°

The situation now is that every lawyer licensed to practice is automatically a member of the
Bar Association of Moldova. To be licensed, a lawyer must be a citizen of Moldova, be of full legal
capacity, have a university degree in law, be of good reputation, undergo a period of professional
internship and pass a qualification examination.” The Bar is governed by:

«  the Congress of Lawyers, which is comprised of all members, and meets at least once a year

«  theBar Council, which is elected by secret ballot by the Congress from among those lawyers
with five or more years’ experience

+  the eleven member Commission for Licensing of the Legal Profession (Licensing
Commission), which is comprised of seven members elected by the Congress and four
appointed by the Minister

«  the eleven member Commission for Ethics and Discipline, elected by the Congress for a
four-year term

. the five-member Audit Commission, elected by the Congress, which authors the annual
reports of the Bar Association to be approved by Congress.'>?

144 Wattenburg, V. Making Way for Justice: Breaking with Tradition in the former Soviet Bloc Open Society Justice Initiative
publication available on www.dev.justiceinitiative.org:8080/osji/silva_01/db/resource2/fs/?file..

%5 Article of 1 of the Regulation of the Bar of the Moldova Soviet Socialist Republic 21.11.1980

16 Wattenburg, V. Making Way for Justice: Breaking with Tradition in the former Soviet Bloc Open Society Justice Initiative
publication available on www.dev.justiceinitiative.org:8080/osji/silva_01/db/resource2/fs/?file..

" Law Nr. 395-XIV of 13.05.1999

48 Constitutional Court decision NR 8 din 15.02.2000.

%9 Law Nr. 1260-Xvof 19.07.2002.

150 13.07.06

1 Article 28 of the Law on the Bar

152 Article 31 of the Law on the Bar
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Thelaw providesthatlawyers'feesare agreed betweenthe parties, but Bar Councilrecommended
fees are also published. Recently Moldova also introduced a system of Legal Aid.

Currently the Law on State Guaranteed Legal Aid™? applies. In terms of this law™* Legal Aid is
provided inter alia to any person irrespective of their means in certain mandatory situations, and
to any person in need of legal assistance in a criminal case if they have insufficient means to pay.”**
Legal Aid services are provided by public defenders as well as private lawyers at the Bar who agree
to accept legal aid appointments on request.*® Public defenders are lawyers who specialise in
providing Legal Aid and are obliged to participate in the duty lawyer scheme which provides services
to detained persons.”” They operate under the aegis of the National Legal Aid Council and are paid
a fixed monthly remuneration, while private lawyers are paid on a case-by-case basis for their time
according to set rules.”®

While the Criminal Procedure Code lists important rights of lawyers, including those around
the right to request information necessary for the defence; however the right to collect evidence is
restricted and furthermore witnesses are not obliged to submit to an interview by the defence.””

3.5.3 Survey results on the Bar

To what extent do you agree that lawyers represent your rights and interests in criminal cases
adequately?

A majority of citizens (53%) were willing to agree that lawyers adequately represent rights
and interests in criminal cases. As the highest proportion for all parts of the criminal justice system
consideredinthisreport, this is a very encouraging result. However, some 24% were unable or unwilling
to answer this question. Among those willing to answer, 70% agreed or strongly agreed while 30%
disagreed or strongly disagreed. Again, this is the highest proportion of agreement recorded.

How well do you think defence lawyers do their job?

Some 30% of respondents were unwilling or unable to give a rating. Of those willing to answer,
most (48%) gave a favourable rating, 32% gave a neutral rating, while 24% gave a negative rating.
The 48% favourable is a far higher proportion of favourable ratings than the proportion given to
the state components of the criminal justice system (38% judiciary, 35% correctional officials, 34%
prosecution, 32% police). The 24% is also the lowest proportion of negative responses. This places
ratings of the CJS components in perspective and suggests the poor ratings are not simply a function
of a broadly pessimistic attitude of the public, as defence lawyers received markedly better ratings
than officials in state agencies.

What worsens ratings of defence lawyers?

Regression analysis shows no statistically significant relationship between ratings of defence
lawyers and any of factors other than being educated or being a victim of crime in the last three years,
both of which had a negative impact on ratings of defence lawyers. Thus gender, age, income, and
going to court had no impact on ratings.

%3 of 26.07.07
54 in force since 1 July 2008
15 Article 69 of the Law on State Guaranteed Legal Aid

156 Hriptievschi, N. The Legal Profession in Moldova, August 2008 available on http://www.osce.org/documents/odihr/

2009/02/36506_en.pdf

Hriptievschi, N. The Legal Profession in Moldova, August 2008 available on http://www.osce.org/documents/odihr/
2009/02/36506_en.pdf

%8 Hriptievschi, N. The Legal Profession in Moldova, August 2008 available on http://www.osce.org/documents/odihr/
2009/02/36506_en.pdf

159 Article 99 of the Criminal Procedure Code

157
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Figure 21: Ratings of defence lawyers by victim status of respondents
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3.5.4 Interview evidence from the Bar

Soviet-inquisitorial system has left its mark

According to some interviewees and from observation, the approach and practices of the old
inquisitorial eraare stillevidentamongst many lawyers. Judges say they are particularly uncomfortable
with their role as neutral arbiter when it is clear defence lawyers are not adequately presenting the
case for their client.

The role of an underdog in the criminal justice system

The interviewed lawyers felt they do not an equal footing with the prosecution, but rather
have the position of underdog. Criminal investigators and prosecutors frequently contact defence
lawyers at the last minute, not allowing sufficient time for arrival. This is often used as an excuse
for calling lawyers more favourable to the prosecution or police. Lawyers are often made to wait
in corridors as prosecutors and investigators fail to have a proper plan for procedural action.
Lawyers also note the practice of opening several cases for the same defendant, rather than
opening one case with several episodes, which would reduce the number of procedural actions.
Judges, particularly investigating judges, are perceived not to be neutral: during examination
of pre-trial arrest warrants lawyers are rarely given copies of the prosecutors’ request, making it
difficult for lawyers to represent their clients as they must guess what the prosecutor is going to
say in motivation of the request. Poorly motivated pre-trial arrest warrants were also noted by
lawyers.

Tradition of poor quality and money-driven practices

Contrary to the relatively good survey results, the quality of legal assistance in general was
not rated highly by interviewees. The phenomenon of ,pocket lawyers” was mentioned, in which
lawyers appear as legal aid lawyers on record but in addition request money from clients. They also
fail actively to represent the client but are there simply to meet the formal requirements of the law.
Thus a high incidence of cases occurs in which the lawyer has signs the interview protocol without



CRIMINAL JUSTICE PERFORMANCE FROM A HUMAN RIGHTS PERSPECTIVE: Assesing the Transformation of the Criminal Justice System in Moldova 65

even being present during the interview.'®® This seems to occur in particular with lawyers who have
received the Bar license automatically, without having to undergo the required apprenticeship and
qualification examination.'®’ It is further claimed that many such lawyers have previously worked as
criminal investigators and are consequently more inclined to align with the criminal justice actors
than actively to defend the rights of the defendant.

Perception around Legal Aid lawyers

Numerous problems of the legal aid system, including the perception that legal aid lawyers
are less passionate in defending their clients’ rights, lead to the adoption of the new law on State
Guaranteed Legal Aid in 2006. The impact of the changes introduced, and the adequacy of the
budget for Legal Aid, could not be assessed for this report.

Rights infringements by the police and prosecution

Lawyers complain of routine infringement of their clients’ right to a confidential meeting
with their lawyer, particularly before their first interrogation. Criminal investigators are alleged to
frequently refuse space or time for such meetings. Lawyers complain that criminal investigators and
prosecutors often give them very little notice before the client’s interrogation is started, and use the
lawyer’s tardiness as an excuse for starting the interrogation before the lawyer arrives.'®? The right to
an interpreter is also often infringed, especially at the pre-trial stage.

Representation by non-lawyers in civil cases

The law still permits non-lawyers to represent civil parties in court. The Bar feels it cannot control
the quality of these representatives while the Ministry of Justice, also concerned with the quality of
defence but also with the collection of requisite taxes from lawyers, fears that limiting the right of
parties to be represented to lawyers only will severely limit access to justice of the poor. The criminal
defence lawyers felt this ambiguity affects the criminal justice system too, as the representatives
provide lower quality of legal assistance and affect the overall image of the lawyers.

3.5.5 Performance measurement of the Bar

Although the Bar Association does provide an annual report of its activities, the actual performance
of the Bar as a profession is difficult to measure quantitatively. The Bar does not have a set of standards for
the provision of legal services, and the only quality-control method is through disciplinary proceedings.

The impression of the legal community about the effectiveness of the disciplinary proceedings
is poor, given the few procedures and lack of transparency in the activity of the Commission for Ethics
and Discipline before 2007. The Commission elected at the Bar Association Congress of 2007 has
improved its operation;'®* however it has slowed down again in 2009.

160 Similar findings see in the Institute for Penal Reform 2008 study on the situation of persons in preventive arrest,
which found that out of 363 interviewed defendants, only 118 have responded that they were interviewed after
the apprehension without the lawyer being present. Report available on www.irp.md . Also see para 66 the Report
of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Manfred
Nowak, Mission to the Republic of Moldova (4-11 July 2008), A/HRC/10/44/Add3, 12 February 2009 - referring to
the lack of lawyers independence, who usually follow the prosecutors, and the allegations regarding the breaking
of the right to confidential meeting

" The Law on Bar exempts from fulfilling the professional internship and qualification examination the candidates
with at least 10 years of experience as judges or prosecutors if, within 6 months after the dismissal from the
respective position, they have requested issuing the license for practicing as a lawyer. The same rights and in
the same conditions have the candidates that after the dismissal from the position of a judge or prosecutor have
continued to work in the legal field (art. 8 para (3) of the law).

62 1t is hoped that the National Legal Aid Council’s Regulation on the procedure of requesting and appointing a
lawyer for providing urgent legal aid of 14 July 2008 will improve the situation in practice.

163 Hriptievschi, N. The Legal Profession in Moldova, August 2008 available on http://www.osce.org/documents/odihr/
2009/02/36506_en.pdf
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The high rate of convictions in Moldova on the face of it points to poor legal defence. But this may
not necessarily be a reflection on the performance of lawyers as such but of the system of defence
provision in general. While there are several outstanding lawyers, vigorously defending the rights of
the defendants, it is apparent that many do not see their role as such and are more concerned with
serving the system than their clients.

3.6 Criminal justice system as a whole

The survey also asked broader questions to assess public perception regarding policy-makers
and the overall performance of the criminal justice system

3.6.1 Survey results on policy and the system as a whole

How well do you think legislators do their job in adopting safety and security laws

and policies?

Some 28% of respondents were unwilling or unable to provide a response. Of those willing to answer,
35% gave a negative rating, 35% gave a neutral rating and only 30% gave a positive response. This is a
lower proportion of positive responses than even received by the police and suggests that the public
have little faith in the ability of policy makers of create a suitable framework for safety and security.

How well does the criminal justice system function?

Only 16% were unwilling or unable to respond to this broad question, the lowest non-response
rate. Among those willing to provide a response, 44% were neutral, 27% negative, and 29% positive.
This is lower than the proportion giving a favourable response to any single component of the
criminal justice system.

Figure 22: Comparative ratings of institutions of the criminal justice system
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4. Conclusions

Lack of public trust in the system and deep levels of fear

Both the survey and interview evidence reveal a worrying lack of public trust in various parts
of the criminal justice system, and the deep levels of fear among people of Moldova equalled only
in countries with far higher crime rates. The deep levels of fear are also suggested by the high non-
response rate recorded in the survey, which suggests a public afraid to express an opinion.

Lack of respectful processes and procedures

These deep levels of fear suggest that not enough attention is paid to respectful processes and
procedures designed to encourage public trust in the system, and not enough attention paid to
human rights considerations and respect for the law by officials in the criminal justice system. The more
detailed analysis for example shows that the police do not score well on public perception of their
human rights record. Without public confidence the system cannot operate effectively or efficiently.

Tendency of officials across the system to chase numerical targets

The various performance measures applied to various parts of the system do not appear to be
designed to foster greater public trust but are frequently focussed on rapidly processing cases and
chasing numerical targets. This creates perverse incentives in the system and brings the probity of
the data into question. Data which is kept is frequently collected without being properly analysed to
identify trends and shape future practice or policy. Furthermore the methods of data collection are
not consistent across the system with each institution having their own system. Thus the identification
of trends and the design of policy based on data is very difficult.

Police are almost entirely unreformed in policy and practice

Little has been done to reform the police, and consequently the police remain largely unreformed
system since 1990, and are still defined in law as an armed structure of the government on a military
platform. Unsurprisingly, therefore, abuse of police arrest and detention for political purposes or for
applying pressure to elicit confessions remains a key problem in Moldova. This was demonstrated to
dramatic effect in April 2009 when the police response to the political uprising involved abuses of
police detention. Reform of the police to become a police serving the people rather the state, and to
rout out corruption, is urgently required. Part of this reform would include measures to improve the
investigation of cases by legitimate means, such as better training of primary investigation bodies
and operative investigative bodies, and better forensic and other services. Also required are changes
to performance measures to ensure that the focus is not on quantitative targets alone. Such reform
should also address allegations of corruption in the structuring of the police.

Prosecutors do inappropriately more than prosecute

The key problem for the prosecution remains the legacy of the soviet era: their overbroad
investigative ambit, which reduces their capacity for prosecution and blurs their role in the eyes of
the public. The role of the prosecution should be limited to prosecution. While there is likely to be
resistance at higher levels of the prosecution service to such a reduction in their ambit of powers (and
consequently budget), the interview evidence suggests it is likely to be welcomed lower down on the
rungs of the prosecution service. Furthermore itis problematic for the prosecution of whatever branch
to investigate torture. Relations with criminal investigators may be improved if this responsibility is
removed. Again the focus on quantitative targets fails to encourage the prosecution to take account
of respectful manners of practice or of quality of performance.
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The judiciary is overburdened and suffers low expectations

Thejudiciary struggles with low publicexpectationsandlack of publictrustintheirindependence,
coupled with high case volumes and lack of resources, as well as prosecutors who bring with them a
history of being the more powerful institution. Judges do not feel they are independent. Judges fear
acquittals will be perceived as corrupt and sometimes do suffer from ,telephone law” (instructions
from officials above). The requirement that investigating judges have prosecutorial experience
has lead to their operating in a ,prosecutor-friendly” fashion. The roles of the prosecution and
investigating judges are blurred, which leads to inefficiency in the system.

Prisons have improved conditions but the task is not done

Lack of capacity to implement rehabilitative measures and an ongoing backlog of prisons still
not meeting international standards remain the key problems for prisons. It is perhaps a positive that
the public prioritises prisons (albeit only just) above the police for public spending. Prison authorities
have little control over the classification of prisoners, which limits their ability to manage those under
their care appropriately. Prison authorities have no control over the conditions in police cells, where
human rights abuses more frequently occur.

The bar and the Legal Aid system are not yet providing adequate legal assistance

The Bar suffers from underdog status in the system and poor treatment by officials in the system.
They also lack a culture of active defence. The phenomenon of ,pocket-book lawyers” undermines the
credibility of all lawyers. Furthermore the new Legal Aid system is in its infancy and it is yet to be seen
if it will be successful in expanding early access on arrest to a lawyer and improve the quality of legal
representation in the criminal justice system. Certainly without adequate funding and appropriate
quality controls it may not meet this objective.
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5. Recommendations

Review data collection methods

Data collection methods should be reviewed to be made consistent across the system or at least
to allow the various parts of the system to be linked and appropriately cross-referenced. A department
in the Ministry of Justice or National Bureau of Statistics should be tasked with appropriate linking
and analysis of the data collected across the system.

Review performance targets in the system

Performance targets should be reviewed for perverse incentives (e.g. crime reduction targets
for police encourages a failure to record crimes) and to encourage quality of performance rather than
the achievement of numerical targets alone. Performance measures such as the need for prosecutors
to explain every unsuccessful case should also be reviewed. There should be a clear differentiation
between the measuring of the performance of individual officials in the system and the measuring of
the performance of the institution as a whole.

Embark on capacity-building for criminal justice policy analysis

Given the poor opinion of public of the ability of policy-makers to make appropriate safety and
security policy, there should be capacity building on criminal justice policy analysis at the national
level to support sensible policy-making.

Conduct a regular victimisation survey

The conflicting trends revealed between official data and levels of victimisation in this survey
suggests a need for a detailed victimisation survey to be carried out on a regular basis across the
country to better understand trends in Moldova and to identify problems not being revealed by
official data

Reform the police

Little attention has been paid to reform of the police both at the level of policy and practice. This
should be addressed urgently. Such reform should not only change the policy framework but seek
to change the culture within the police in the direction of being a police service serving the needs of
citizens, rather than a police force serving the state.

Confine the role of the prosecutor to prosecution

The role of the prosecution should be limited to carrying out prosecutions. This will relieve
the burden on the prosecution and move them further away from the soviet inheritance of the ,all-
powerful prosecution”.

Create an independent body to investigate police misconduct

Given that the prosecution and police are both focussed on criminal convictions, it seems
inappropriate that the prosecution should be tasked with investigations of allegations of torture or
other police misconduct. An independent body should be created to investigate all allegations of
police misconduct and deaths as a result of police action or police detention.



70 CRIMINAL JUSTICE PERFORMANCE FROM A HUMAN RIGHTS PERSPECTIVE: Assesing the Transformation of the Criminal Justice System in Moldova

Entrench the independence of the judiciary

Security of tenure should be introduced for judges from the outset. The current system of
renewal for life after five years creates an avenue for pressure to be applied via ,telephone law”. The
composition of investigating judges should move away from former prosecutors and perhaps target
persons from the Bar or judiciary or other jurists. Practice around the exact ambit of the role of the
prosecution and the investigating judge should be clarified.

Continue prison reform to enhance the rehabilitation function

Prison reform shall continue to improve the conditions of detention, as well as the capacity of
the prison system to implement rehabilitative measures. Effective cooperation in that respect shall be
established with the specialized agencies working on rehabilitation and reintegration of offenders,
including local public administration bodies.

Review the length and conditions of police custody

Police custody term shall be reduced to 24 or 48 hours maximum, after which detainees
shall be immediately transferred to a pre-trial facility under the jurisdiction of the Ministry of
Justice. Conditions in the police cells shall be considerably improved to comply with international
requirements. The police detention facilities shall be further transferred from the Ministry of Internal
Affairs to the Ministry of Justice.

Support measures to improve quality of defence lawyers

The state should support the expansion of Legal Aid services and implement appropriate
measures of quality control over those who represent Legal Aid clients. The Bar Association should be
encouraged to introduce further measures (and properly implement current disciplinary measures)
to ensure better quality of defence provision.
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Cuvant de multumire

Raportul a fost elaborat de catre o echipa de cercetare formata din Nadejda Hriptievschi, consul-
tantjuridic, expertindependent, Victor Munteanu, director al Programului de Drept al Fundatiei Soros
- Moldova, lon Vizdoga, avocat, expert independent (membrii echipei locale de cercetare), Jean Red-
path, expert international, Africa de Sud, si Roger Smith, director, JUSTICE UK (experti internationali
in echipa de cercetare). Jean Redpath a redactat prezentul document cu sprijinul Nadejdei Hriptie-
vschi.

Echipa de cercetare doreste sa-si exprime sincera recunostinta:

«  Comisiei juridice pentru numiri si imunitati a Parlamentului Republicii Moldova, reprezenta-
te de catre presedintele Comisiei, Vladimir Turcan, asistat de Adelaida Budeanu si Gheorghe Oprea,
care au facilitat accesul la datele privind justitia penala si au expediat scrisori de solicitare a informatiei
catre Procuratura Generald, Ministerul Afacerilor Interne, Departamentul Institutii Penitenciare al Mi-
nisterului Justitiei, Baroul Avocatilor, Curtea Suprema de Justitie si Consiliul Superior al Magistraturii;

«  Procurorului General Valeriu Gurbulea, viceministrului Justitiei Nicolae Esanu, presedintelui
Colegiului penal al Curtii Supreme de Justitie Raisa Botezatu, presedintelui Consiliului Superior al Ma-
gistraturii Nicolae Clima, sefului Directiei generale urmadrire penalad a Ministerului Afacerilor Interne
Afanasie Toderita si adjunctului sau Ruslan Ojog, sefului Departamentului Institutiilor Penitenciare al
Ministerului Justitiei Vladimir Trofim, directorului Institutului de Reforme Penale dr. Igor Dolea, pen-
tru timpul lor acordat cu generozitate interviurilor desfasurate in iunie 2008. De asemenea, judecéto-
rilor de toate nivelurile, procurorilor, ofiterilor de urmarire penala si avocatilor selectati aleatoriu din
diferite pdrti ale tdrii, pe care i-a intervievat;

+ luiMartin Schonteich, directorul Programului National de Justitie Penald al Initiativei Juridice
al Institutului pentru o Societate Deschisa (OSJI), New York, pentru recomandarile sale extrem de im-
portante privind metodologia prezentului raport. El a vizitat R. Moldova in decembrie 2008, iar mem-
brii echipei locale de cercetare |-au insotit la intrevederile cu agentul guvernamental Vladimir Grosu,
cu reprezentantii Institutului de Politici Publice Arcadie Barbarosie si lurie Pintea, cu seful Directiei
generale politie ordine publica a Ministerului Afacerilor Interne Mihai Grigoras, cu reprezentantii Pro-
curaturii Generale (seful Aparatului Procurorului General, seful Sectiei cooperare internationala si in-
tegrare europeana, seful Sectiei analizd, prognoza si elaborari);

«  Grupului analitic in domeniul justitiei penale, creat de Fundatia Soros - Moldova in iulie
2009, precum si personalului Fundatiei Soros - Moldova pentru comentariile lor asupra proiectului de
raport: Radu Danii, coordonator al proiectului in domeniul justitiei penale, Fundatia Soros - Moldova,
Olimpia lovu, avocat, ABA ROLI Moldova, Vasile Rotaru, avocat, lector universitar la Universitatea de
Stat din Moldova, Mihaela Vidaicu, avocat, ABA ROLI Moldova si lector universitar la Universitatea de
Stat din Moldova, si Victor Zaharia, avocat, presedinte al Consiliului National pentru Asistenta Juridica
Garantata de Stat si director de programe al Institutului de Reforme Penale;

«  personalului de proiect al Fundatiei Soros - Moldova, care a facilitat intalnirile si vizitele echi-
pei de cercetare, Tatiana Danilescu si Marcel Varmari.

«  Companiei Sociologice CBS-AXA SRL, in special lui lon Jigdu si Vasile Cantarji, care au admi-
nistrat si au elaborat chestionarul pentru sondaj, precum si tuturor reprezentantilor publicului larg
care au participat la sondaj.
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Sumar executiv

Sondajul efectuat pentru prezentul raport' semnaleaza ca nivelul de frica al populatiei fata de
infractionalitate in Republica Moldova este foarte inalt. Acesta este comparabil cu nivelul inregistrat
in tarile cu rate inalte de infractionalitate, cum ar fi Africa de Sud. In Johannesburg, orasul cu cea mai
fnalta ratd a violentei din Africa de Sud, sondajele au indicat ca 57% din oameni se tem sa mearga
noaptea pe strazi. In Chisindu, 69% din oameni se tem s& mearga noaptea pe strazi.

Avand in vedere nivelul de frica, nu este surprinzator cd sondajul a constatat, de asemenea, ca
doar 25% din populatia Republicii Moldova este gata sa spuna ca organele politiei? isi indeplinesc
bine functia de prevenire a infractionalitatii. Si mai multa ingrijorare trezeste faptul ca doar 27% din
populatie este dispusa sa admita ca politia respecta drepturile omului. Un nivel de incredere scazut
similar a fost exprimat cu privire la toate aspectele legate de sistemul de justitie penald, doar 29%
aproband, in mod explicit, functionarea sistemului de justitie penala in ansamblul sau.

Acest nivel scazut al increderii persista in pofida faptului ca, dupa proclamarea independentei,
Republica Moldova s-a angajat intr-un proiect de reforma si democratizare a politiei si a sistemului
de justitie penala (denumit in continuare SJP). R. Moldova s-a confruntat cu provocarea de a depasi
mostenirea sovietica a SJP, de reformare a acestuia, astfel incat sa reflecte principiile unei activitati
politienesti democratice, inclusiv standardele privind drepturile omului, si sa lupte cu cresterea
infractionalitatii si a fricii populatiei fata de infractionalitate.

Aspectele transformarii sistemului de justitie penald au inclus reducerea anumitor competente
ale procuraturii, eliminarea trimiterilor la normele socialiste de drept, introducerea unor garantii proce-
suale si a elementelor contradictorialitatii, eliminarea unor categorii de infractiuni, introducerea unor
pedepse mai putin severe si a unor forme alternative de sanctionare penale neprivative de libertate,
cum ar fi munca in folosul comunitatii, precum si imbunatatirea conditiilor din penitenciare.

Contextul politic si social al reformei in Republica Moldova a fost unul de incertitudine politica,
precum si de saracie si somaj in crestere. Mai mult, la fel ca si in alte societati postsocialiste, la sfarsitul
anilor '90 si dupa anul 2000, R. Moldova a suferit o explozie a infractionalitatii, in special a crimei or-
ganizate, si o crestere a economiei subterane datorita legaturilor dintre crima organizata si coruptia
la nivel de stat.

Cu toate acestea, reformele SJP si reducerea infractionalitatii inregistrate nu au fost insotite de
o crestere a sentimentului de siguranta al populatiei. Mai mult, organele de politie si SJP par sa nu fi
reusit sa transpuna scaderea nivelului infractionalitatii inregistrate in evaluare pozitiva a activitatii lor
de catre public. Diversele masuri luate de catre politie, procuratura si sistemul judiciar s-au soldat cu
aprecieri foarte joase din partea publicului.

Acest lucru se poate explica, partial, prin modul in care pare sa fi fost atinsa reducerea ratelor
infractionalitatii, care, in mare masurd, se datoreaza intoarcerii la masurile represive ale statului, cat
si emigrarii in masa a barbatilor tineri, care, de obicei, comit majoritatea infractiunilor. Un alt aspect il

' Sondajul realizat pe 1600 de respondenti a avut ponderea de reprezentare a populatiei Republicii Moldova. Pentru
o descriere mai detaliatd, a se vedea mai jos Metodologia.

2 Pentru concizie, raportul utilizeaza termenul ,politie” referindu-se, in primul rand, la ofiterii de urmarire penala din
Ministerul Afacerilor Interne, cat si la alte directii ale politiei, fara a face diferentiere intre acestea sau intre politia
municipald si cea de stat. Sondajul de opinie a utilizat termenul politie, adresand intrebari referitoare la diverse
functii ale acesteia. Interviurile au fost efectuate cu ofiteri de urmarire penald din Ministerul Afacerilor Interne.



76 PERFORMANTELE JUSTITIEI PENALE PRIN PRISMA DREPTURILOR OMULUI: Evaluarea procesului de transformare a sistemului de justitie penald in Republica Moldova

reprezinta faptul ca persoanele care au contact cu politia sau cu instantele judecatoresti au opinii mai
proaste privind modul in care politia combate infractionalitatea decat cei care nu au avut contact cu
aceste institutii. Majoritatea tarilor occidentale prezintd o tendinta opusa (opinia este mai buna odata
cu contactul). Un sondaj din 2005 din Africa de Sud?, tara care se confrunta cu probleme serioase ale
SJP, a demonstrat aceeasi tendintd ca si in Republica Moldova: expunerea la sistemul de justitie pena-
I3 agraveaza perceptiile privind sistemul.

Reformele SJP nu au reusit sa schimbe fundamental valorile de lucru, obiceiurile si practicile
protagonistilor sistemului, in masura in care acestea ar putea fi considerate democratice. In special,
reforma politiei a fost vadit absenta. Ratele din sondaj privind aprecierea activitatii politiei in dome-
niul drepturilor omului si a respectarii legii sunt deosebit de scazute. Prioritatea acordatd metodelor
traditionale represive in scopul combaterii infractionalitatii ar putea purta vina pentru aceasta. in
plus, constatarile din interviuri releva o gama larga de probleme practice, structurale si de resurse cu
care se confrunta functionarii care lucreaza in sistemul de justitie penala.

De asemenea, sondajul arata ca perceptiile cu privire la politie si SIP explica doar o micd parte
din variatia fricii. Acest lucru sugereaza cd nivelul de frica indicat in sondaj are legatura cu o serie de
alti factori, care potinclude istoria lungd de amenintari externe a Republicii Moldova si existenta con-
tinud a acestora, emigrarea in masa a bdrbatilor tineri (care sunt, in general, mai putin afectati de frica
decat persoanele mai in varsta sau femeile), relatiile interetnice slab dezvoltate, o acoperire mediati-
ca sporitd a infractionalitatii si chiar chestiuni banale, cum ar fi iluminarea insuficientd a strazilor.

Fapt interesant, in pofida nivelului ridicat al fricii in R. Moldova, sondajul arata cd acest lucru nu
se transpune intr-o dorinta generala de prioritizare a cheltuielilor publice pentru politie. Intr-ade-
var, un in medie un locuitor din R. Moldova plaseaza politia pe ultimul loc din zece prioritati pentru
cheltuielile publice, incadrand-o chiar mai jos decat sportul. Aceasta poate presupune o populatie
tot mai scepticd in privinta oricarui beneficiu realizat in urma prioritizarii cheltuielilor publice pentru
functionarea politiei. Exista o sustinere moderatd a cheltuielilor legate de instantele judecatoresti,
spre exemplu, conform sondajului efectuat, un locuitor mediu acorda prioritate cheltuielilor publice
pentru instantele judecatoresti fata de alte parti ale sistemului de justitie penala.

Concluziile prezentului raport sugereaza cd, in continuare, va exista prea putin sprijin si aproba-
re din partea publicului pentru politie si sistemul de justitie penald, chiar daca indicatorii obisnuiti ai
performantei politiei — cum ar fi descoperirea infractiunilor si rata infractionalitatii — s-ar imbunatati.
Fara increderea publicului, sistemul nu poate functiona in mod efectiv si nici nu poate fi eficient. Ac-
tivitatea unei politii democratice, in sensul de activitate legitima prin consimtamantul si aprobarea
publicului, va ramane inaccesibila atata timp cat se neglijeaza modul in care politia si SJP obtin rezul-
tate, scopul primordial ramanand rezultatul pozitiv inregistrat, indiferent de modalitate.

Prezentul raport recomandd, prin urmare, ca R. Moldova sa se concentreze pe o mai buna im-
plementare a reformelor democratice ale politiei, asociate cu o mai mare consolidare a capacitatii
instantelor judecatoresti, reducerea rolului procuraturii, consolidarea functiei de reabilitare a siste-
mului penitenciar si imbunatatirea calitatii asistentei juridice pentru acuzati.

3 Acestsondajafostreprezentativ la nivel national pentru Republica Africa de Sud, fiind efectuat de cédtre organizatia
Development Research Africa in cadrul Autoritatii Nationale de Urmarire Penald a Africii de Sud.
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Reforma sistemului ar trebui sa includa o revizuire aprofundata a modului in care metodele
neadecvate de mdsurare a performantelor individuale ale reprezentantilor / colaboratorilor si ale
institutiilor penale in general incurajeaza plasarea accentului pe cantitate in detrimentul calitatii, pre-
cum si o constientizare a faptului ca un accent plasat asupra sistemului in ansamblu poate imbunatati
si performanta justitiei penale in ansamblu. In timp ce masurile de reducere a fricii ar trebui sa se ex-
tinda dincolo de interventiile sistemului de justitie penald, nici rolul unui SJP democratic, respectuos
si echitabil, capabil sa ofere incredere in sistem, nu trebuie subestimat.



78 PERFORMANTELE JUSTITIEI PENALE PRIN PRISMA DREPTURILOR OMULUI: Evaluarea procesului de transformare a sistemului de justitie penald in Republica Moldova

Introducere

Justitia penalg, in general, reprezinta sistemul de aplicare a legii, care reflecta direct modul de
implicare si reactia statului la actiunile persoanelor suspectate de comiterea infractiunilor. In timp ce
caracteristicile esentiale ale unei democratii sunt subiecte de dezbateri, majoritatea cetatenilor sunt
de acord ca sistemul de justitie penald intr-o democratie trebuie sa incorporeze principii democrati-
ce, cum ar fi statul de drept, respectarea drepturilor individuale, precum si independenta sistemului
judecatoresc. De la declararea independentei, Republica Moldova tinde sa-si reformeze sistemul de
justitie penala in conformitate cu aspiratiile sale democratice.

Justitia penald a Republicii Moldova din perioada sovietica a fost concentrata, in principal, asu-
pra asigurarii securitatii statului. Aparatul de stat al justitiei penale era angajat nu doar in controlul
infractionalitdtii, dar si in controlarea opozitiei politice. Controlul cetatenilor si al ,ordinii publice”
erau deseori realizate prin masuri cum ar fi arestarile arbitrare. Pe de alta parte, persoanele influente
din punct de vedere politic aveau o larga imunitate impotriva urmaririi penale.

Aceasta stare de fapt a fost sustinuta de un cadru juridic de justitie penala care, dintre obiecti-
vele sale declarate, acorda prioritate intereselor statului si nu oferea protectie eficienta drepturilor
individuale in procesul justitiei penale. Sistemul inchizitorial din aceasta perioada a facilitat si mai
mult abuzul procesului de justitie penala. In plus, conditiile de detentie nu erau in consonanta cu
demnitatea umana.

Republica Moldova nu a fost singura in aceasta situatie tot acest timp. O caracteristica esentiala
a tdrilor represive nedemocratice din intreaga lume este abuzul statului sau utilizarea gresita a siste-
mului de justitie penald. Acest abuz ia de obicei doud forme principale: utilizarea proceselor justitiei
penale pentru atingerea scopurilor politice si imunitatea impotriva urmaririi penale a unor persoane
influente politic sau economic care comit infractiuni.

Astfeldetarirepresive suntfrecventcaracterizate prinniveluriaparentscazutealeinfractionalitatii
raportate autoritatilor, dar si printr-un grad inalt de frica si neincredere in randul cetatenilor, atat frica
unora fata de altii, cat si frica fata de stat. O caracteristica a sistemului de justitie penala in tarile in
curs de dezvoltare o reprezinta managementul slab si lipsa resurselor pentru protectia drepturilor in
procesele justitiei penale, chiar si acolo unde acestea incearca sé adopte reforme democratice.

Dupa proclamarea independentei, Republica Moldova a initiat o serie de reforme care au in-
cercat sa realinieze cadrul legal al justitiei penale spre acordarea prioritatii intereselor individuale
in raport cu interesele statului si spre protejarea drepturilor individuale. Pentru a oferi persoanelor
protectie suplimentara impotriva abuzului din partea protagonistilor de stat in procesul penal, au
fost introduse elementele procesuale de contradictorialitate. Cu toate acestea, reforma legislativa din
Republica Moldova nu este inca deloc finisata in acest sens.

Scopul prezentului raport este de a evalua gradul de transformare si, respectiv, reformare a
justitiei penale din Republica Moldova timp de aproape doua decenii dupa obtinerea independentei
si de a descoperi in ce masura sistemul de justitie penalad din Republica Moldova inca mai prezinta
caracteristicile unui stat represiv.

Raportul incearcd sa stabileasca diferenta dintre teorie, asa cum este prevazut in lege, si realita-
tea practicii de zi cu zi.

Transformarea sistemului de justitie penala din Republica Moldova nu poate fi atinsa doar prin
modificari ale legislatiei. Este, de asemenea, necesar ca functionarii din sistemul de justitie penala
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sa fie imputerniciti si incurajati sa accepte reforme legale si institutionale. Evaluarea performantei
institutiilor si a functionarilor din sistemul de justitie penald trebuie sd incurajeze respectarea
conformitatii cu noile prioritdti ale sistemului de justitie penala.

Prezentul raport incearcd sa determine, printre altele, in ce masura obiectivele sistemului de
justitie penala sunt intelese si adoptate in practica de catre functionarii justitiei penale si in ce masura
protectia democratiei si a drepturilor omului este respectata in practica.

De asemenea, raportul incearcd sa inteleaga atitudinea populatiei fata de sistemul de justitie
penala si ceea ce reprezinta acest lucru pentru reforma ulterioara a sistemului de justitie penala.
Cetatenii trebuie nu doar asigurati cu cunostinte despre protectia acordatd, dar si incurajati sa insiste
asupra protectiei efective de care dispun prin lege. in cele din urmé&, guvernarea nu trebuie sa sub-
mineze reformele juridice fragile deja realizate.

In concluzie, raportul incearcd s& inteleaga in ce masura justitia penald din Republica Moldova
indeplineste prioritatile si obiectivele unui sistem de justitie penala democratic si bazat pe respecta-
rea drepturilor omului. Raportul incearca sa descopere ce probleme raman si ce probleme au putut
aparea in procesul reformei. In final, raportul face recomandari cu privire la transformérile viitoare
necesare in sistemul de justitie penala din Republica Moldova.
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Metodologie

Prezentul raport adoptd o metodologie mixta. In cursul anului 2008 a fost efectuat un sondaj
national pentru determinarea atitudinii populatiei cu privire la sistemul de justitie penala. Sondajul
efectuat pe 1600 de respondenti a fost proiectat sd fie reprezentativ pentru populatia Republicii Mol-
dova la nivel national sia fost ponderat in functie de varsta si gen, in mod corespunzator unei populatii
de 3,5 milioane de persoane.? Sondajul a cuprins intrebdri cu privire la experientele cetdtenilor legate
de infractionalitate si justitia penald in perioada 2005-2007. Pentru a obtine o perspectiva asupra
relatiei dintre cetateni si sistemul de justitie penald, sondajul a fost analizat cu ajutorul unui program
de statisticd. Rezultatele au fost comparate cu datele oficiale privind infractionalitatea si justitia pena-
1d si cu sondajele similare efectuate in alte tari in curs de dezvoltare, inclusiv Africa de Sud.

In cursul anului 2008 au fost desfisurate o serie de interviuri calitative cu protagonistii din
sistemul de justitie penald. Interviurile au adoptat o abordare semistructurata. Scopul interviuri-
lor a fost de a compara situatia curenta a diferitelor institutii din sistemul de justitie penala si de a
intelege perceptiile functionarilor privind situatia curenta si problemele curente. Pentru interviuri
confidentiale au fost selectati, in mod aleatoriu, zece judecatori, sapte procurori, sapte ofiteri de ur-
marire penala si cinci avocati. Pentru a obtine o discutie deschisa, a fost asigurata confidentialitatea.
Aceste interviuri au fost realizate de catre membrii locali ai echipei de cercetare.

Alte interviuri cu conducerea institutiilor de justitie penald s-au desfasurat in colaborare cu doi
experti internationali. Pentru a asigura o mai stransa implicare a expertilor internationali, interviurile
respective au fost traduse simultan in limba engleza. Expertii au adus o perspectiva internationala
interviurilor, sondajului, precum si continutului raportului in general.

Pentru a intelege continutul si natura reformelor implementate dupa obtinerea independentei,
a fost efectuata o analiza a legislatiei. Pentru a oferi un fundament raportului, a fost identificata si
studiatd literatura privind transformarea justitiei penale in tarile in curs de tranzitie.

Pentru a intelege modul in care statul evalueaza performanta sistemului de justitie penald, au
fost studiate cu atentie diferite rapoarte si rapoarte anuale pentru anii 2005-2007 ale institutiilor din
sistemul de justitie penald. Au fost extrase si analizate datele din aceste rapoarte.

Raportul se fundamenteaza pe toate aceste surse de informatie. Raportul a fost elaborat prin
colaborare si se bazeaza pe expertiza intregii echipe a Fundatiei Soros, precum si pe cea a expertilor
internationali.

4 Populatia Republicii Moldova, cu exceptia regiunii transnistrene.
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1. Perceptiile populatiei privind infractionali-
tatea, siguranta si justitia penala

Scopul raportului este de a intelege relatia dintre increderea locuitorilor Republicii Moldova in
sistemul de justitie penald si functionarea sistemului de justitie penald. Maximizarea increderii in sis-
temul de justitie penala este extrem de importantd, deoarece sistemul de justitie penala nu poate
functiona in mod eficient si efectiv daca publicul nu are incredere in acesta.

Unii respondenti au refuzat sd raspunda la intrebarile sondajului, in special la cele care se refe-
reau la opiniile lor cu privire la sistemul de justitie penald. Motivele celor care nu doresc sa raspunda
sunt neclare, dar se pot referi, eventual, la frica de consecintele necunoscute in cazul in care raspun-
surile ,negative” ar fi urmdrite inapoi pana la ei. Acestea se pot referi, de asemenea, la simplul fapt ca
persoanele nu se simt calificate pentru a expune o parere. Analiza ia in considerare persoanele care
au avut dorinta sd raspundd la intrebdri in intregime.

1.1 Perceptiile privind capacitatea statului sa asigure siguranta

Aproximativ 94% din respondenti au vrut sa rdspunda la intrebarea daca sunt de acord ca statul asigurd
siguranta lor personalad impotriva infractiunilor si a infractionalitatii. Dintre acei care au vrut sa-si expuna
opinia, majoritatea (58%) au fost de parerea ca statul nu asigura siguranta lor personala.

Numai 92% au acceptat sa raspunda la aceeasi intrebare in legatura cu politia. Cea mai mare parte a
celor ce si-au expus opinia (53%) au fost de parere ca politia nu asigura siguranta lor personala.

Astfel, pare clar ca majoritatea locuitorilor Republicii Moldova nu cred ca statul asigura
siguranta lor. Avand in vedere ca acesta este un scop explicit al Codului penal al Republicii Moldova
(a se vedea mai jos Obiectivele sistemului de justitie penald), care ,apara, impotriva infractiunilor, per-
soana...[si] are ... drept scop prevenirea savarsirii de noi infractiuni”, aceasta sugereaza cd majoritatea
populatiei percepe ca acest scop nu este atins.

Avand in vedere aceste pareri, nu este surprinzator faptul cd oamenii din R. Moldova au perceptii
extrem de scazute in privinta sigurantei personale.

1.2 Perceptiile de siguranta

1.2.1 Siguranta pe timp de zi

Aproximativ 11% din locuitorii Republicii Moldova (1 din 9) nu se simt in siguranta la domiciliu
ziua. In general, sondajul arata ci pe timp de zi se vor simti mai putin in siguranta urmatoarele per-
soane:

. Victimele infractiunilor;

. Femeile;

. Persoanele in etate;

. Persoanele care locuiesc singure;

. Persoanele care locuiesc in centre raionale.

Pana la 24% dintre cei care au fost victime ale infractiunilor in ultimii trei ani nu se simt in
siguranta acasa pe timp de zi. Aceasta rata se ridica la 27% in randul femeilor care au fost victime ale
infractiunilor. Mai putin de 1 din 5 locuitori ai Republicii Moldova (19%) nu se simt in siguranta cand
merg ziua pe strada.

Acest lucru este in stransa corelatie cu genul: aproximativ 22% dintre femei si numai 14% dintre
barbati spun cd nu se simt in siguranta cand merg ziua pe strada. Este mult mai probabil ca cei care
locuiesc in Chisindu si in centrele raionale (22%) sa se simta ziua in nesiguranta pe strazi decat cei din
zonele rurale (17%).
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Sentimentul de siguranta la domiciliu in timpul zilei este, de asemenea, legat de varsta, el fiind
in scadere odata cu varsta.’ Sentimentul de siguranta este legat si de mdrimea gospodariilor: 24%
(aproape 1 din 4) din locuitorii Republicii Moldova care locuiesc singuri nu se simt in siguranta
acasa ziua. Cei care locuiesc in centrele raionale este mai probabil sa se simta in nesiguranta acasa
ziua: 14% noaptea (1 din 7), comparativ cu 11% in Chisindu si 10% in zonele rurale.

1.2.2 Siguranta pe timp de noapte

Simtul sigurantei scade in mod dramatic noaptea. Noaptea, mai mult de 1 din 4 locuitori ai Re-
publicii Moldova (26%) nu se simt in siguranta in casele lor. Aceasta rata creste pana la 28% in randul
femeilor si pana la 32% (aproape o treime) in randul celor cu varsta de peste 55 de ani. Cei care locuiesc
in centrele raionale este mai probabil sa se simta in nesiguranta acasa noaptea (32%), comparativ cu
30% in Chisindu si 22% in zonele rurale. Aproape jumatate (44%) din cei care au fost personal victime ale
infractiunilor in ultimii trei ani nu se simt in sigurantd in casele lor in timpul noptii.

Jumatate (51%) din locuitorii tarii nu se simt siguri mergand pe strada noaptea, iar alte 6%
nu merg deloc pe strazi noaptea. Locuitorii Chisindului sunt cei mai predispusi sa se simta nesiguri sa
mearga noaptea pe strdzi, cu o rata de nesiguranta de 58%, comparativ cu o rata de 54% in centrele
rationale si 45% in localitatile rurale. Alte 10% din locuitorii Chisindului nu merg noaptea pe strada
deloc. 64% din femeile din tara nu se simt sigure sa mearga pe strada noaptea, iar alte 10% nu
merg pe strada noaptea deloc.

Din punct de vedere comparativ, acestea sunt niveluri exceptional de ridicate de fricd pe timp de
noapte. Desi celelalte sondaje nu pot fi strict comparabile cu prezentul sondaj, tabelul de mai jos pre-
zinta procentul populatiei care se simte in nesiguranta sau in mare nesigurantd pe strada dupa lasa-
rea intunericului in anii 2004-2005, prin utilizarea rezultatelor din sondajele (Sondajele Internationale
ale Victimelor Infractiunii [International Crime Victims Survey, ICVS] din 1992-2005 si Sondajele Euro-
pene privind Criminalitatea si Siguranta [UE ICS] din 2005) din tdrile si principalele orase selectate,
comparativ cu procentul identificat de Sondajul Fundatiei Soros - Moldova din 2008.6

In mod special, este surprinzator faptul ca or. Chisinau are un scor mult mai mare pentru frica pe
timp de noapte decat al altor orase din tarile in curs de dezvoltare cu rate ale infractionalitatii dintre
cele mai mari din lume, cum ar fi Johannesburg, Africa de Sud, considerat a fi unul dintre orasele cele
mai periculoase din lume.

Tabelul 1: Perceptia privind siguranta pe timp de noapte in orasele
din tarile in curs de dezvoltare

Procentul cetatenilor care nu se simt in siguranta
pe strada in timp de noapte

Budapesta (Ungaria)

Varsovia (Polonia)
Phnom Penh (Cambodgia)
Tallinn (Estonia)

Istanbul (Turcia)

Rio de Janeiro (Brazilia)
Johannesburg (Africa de Sud)
Maputo (Mozambic)

Buenos Aires (Argentina)
Chisinau* (Moldova)

Sao Paulo (Brazilia)

0 10 20 30 40 50 60 70 80

s Doar 4% din persoanele intre 18 si 24 de ani nu se simt in siguranta la domiciliu in timpul zilei, comparativ cu 9%
din persoanele de 25-39 de ani, 10% din persoanele de 40-55 de ani si 16% din persoanele mai mari de 55 de ani.

5 Disponibil in limba engleza la http://rechten.uvt.nl/icvs/pdffiles/ICVS2004_05.pdf
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Tabelul 2: Sentimentul sigurantei pe timp de noapte in tarile selectate

Procentul cetatenilor care se simt in nesigurata
pe strazi in timpul noptii

10 20 30 40 50 60

Astfel, pare clar ca Republica Moldova si, in special, sistemul de justitie penala din R. Moldova a
esuat in privinta asigurarii sentimentului de siguranta al persoanelor. Un intervievat a remarcat faptul
ca ,frica de implicarea politiei in viata cuiva este mai mare decat frica legata de securitate”. Populatia
nu are incredere in institutiile de justitie penala si ezita sa semnaleze infractiunile. Aici ar putea fi re-
levanta rata arestarilor si retinerilor (a se vedea mai jos).
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Astfel, frica ramane a fi la un nivel inalt in pofida faptului ca nivelurile victimizarii inregistrate in
sondaj nu erau deosebit de inalte - cu toate cd, desigur, ratele de victimizare au fost mai mari decat
cele propuse de datele statistice oficiale privind infractionalitatea pentru R. Moldova (pentru date-
le statistice privind modificarile in nivelurile infractionalitatii, a se vedea mai jos Perceptiile privind
tendintele infractionalitdtii. Nivelurile de victimizare vor fi discutate mai jos).

1.3 Rata arestarilor si retinerilor

In jur de 4% (1 din 25) din barbati au spus c& au fost personal arestati sau retinuti. Un numar dublu
(8%) de barbati cu varsta cuprinsa intre 25 si 39 de ani spun cé au fost arestati sau retinuti. Avand in
vedere cd aceasta este o intrebare la care este putin probabil sa se rdspunda sincer, cu siguranta aceste
date sunt subestimate. Mai putin de 1% din femei spun ca au fost arestate sau retinute.

Rata arestdrilor si retinerilor este importanta, deoarece opinia publicd este modelata nu doar
de modul in care infractiunile comise sunt sanctionate de cdtre sistemul de justitie penald, dar si
de modul in care persoanele si membrii familiilor acestora sunt tratati in arest sau detentia politiei.
Rata arestarilor pare sd fie mai mica decat gradul de victimizare, dar acest lucru se poate datora unei
reticente in a admite faptul arestarii. A se nota, de asemenea, faptul ca acest sondaj a fost realizat ina-
inte de arestarile care au avut loc in aprilie 2009.

1.4 Nivelurile de victimizare’

Aproximativ 11% din locuitorii Republicii Moldova (1 din 9) spun ca ei insisi au fost victime
ale infractiunilor in ultimii trei ani. Aceasta echivaleaza cu 314.000 de infractiuni, sau cu 104.667 de
infractiuni in fiecare an, timp de trei ani.

Cu toate acestea, in perioada 1999-2006, statisticile Republicii Moldova au inregistrat o medie de
33.242 de infractiuni pe an, sau 99.726 de infractiuni in timp de trei ani. Acest lucru sugereaza ca este
posibil ca infractiunile sa fi fost subinregistrate de catre sistemul de justitie penalad din R. Moldova
- par séa fi fost inregistrate doar aproximativ o treime din infractiuni.

Totusi, in sondaj, aproximativ 69% (ceva mai mult de doua treimi) din persoanele care sustin ca
au fost personal victime ale unor infractiuni au spus ca au raportat infractiunea si 91% din acestea
(sau 63% din total) au declarat ca ele cred ca politia a inregistrat infractiunea. Acest lucru ar presupu-
ne 197.820 de infractiuni inregistrate, sau un numar de infractiuni pentru aproximativ 6 ani, in cazul in
care respondentii la sondaj au dreptate.

Acest lucru presupune fie cd respondentii la sondaj au relatat infractiunile impotriva lor din ani
anteriori ultimilor trei ani (un fenomen de sondaj cunoscut sub numele de ,telescop”), fie ca sistemul
dejustitie penald din Republica Moldova nu inregistreaza infractiunile la capacitatea lor completa, fie
ca actioneaza ambii factori.

Avand in vedere problemele ridicate de faptul raportarii intarziate a infractiunilor relatate in
interviurile cu politia (a se vedea mai jos Politia in Republica Moldova), exista probabilitatea ca nein-
registrarea infractiunilor sa fie, cel putin partial, aplicabila.

Desi infractiunile nu au fost comise impotriva lor personal, alte 7% din respondenti au spus c4d,
in aceasta perioada de timp, au fost comise infractiuni impotriva rudelor sau prietenilor apropiati.
Acest lucru presupune cd 18% din locuitorii Republicii Moldova (doar putin sub 1 din 5) au avut o
experienta legata nemijlocit cu infractionalitatea in ultimii trei ani.

Dintre cei care au identificat infractiunile ca fiind comise mai degraba impotriva membrilor familiei
care locuiesc cu ei decatimpotriva lor personal, pana la 26% au identificat acest lucru ca infractiuni violente,

7 In sondajul de opinie efectuat pentru acest raport, notiunea de ,victime ale infractiunilor” se refera la
autoidentificarea respondentilor ca victime ale oricarui tip de infractiune. ,Nivelul de victimizare” intr-un grup
se referd la procentul persoanelor din acel grup care s-au autoidentificat sau au fost identificate ca victime ale

infractiunilor, in comparatie cu intreaga populatie.
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cum ar fi vatamari corporale sau batai, maltratari violente sau omor. Aceasta rata este de doua ori mai mare
decat procentul in randul celor care se confrunta cu infractiunile personal. Aceasta poate sugera o tendinta
n randul respondentilor de a nu mentiona aceste infractiuni atunci cand ele sunt comise impotriva lor
insisi. Astfel, gradele de victimizare mentionate mai sus pot, de asemenea, reprezenta o subestimare.

v

1.5 Perceptiile privind tendintele infractionalitatii

Intre locuitorii Republicii Moldova care au acceptat s& dea un raspuns (17% nu au raspuns), pare-
rile cu privire la tendintele infractionalitatii au fost impartite aproape in mod egal. Aproximativ 34% au
spus cd infractionalitatea in regiunea lor a scdzut in ultimii trei ani, 34% au spus ca a rdmas aceeasi, in
timp ce 30% au spus ca a crescut. Nu este un lucru neobisnuit ca, in sondaje, respondentii sa perceapa
ca ,infractionalitatea s-a agravat”, chiar daca, in realitate, tendintele sunt diferite (a se vedea cifrele de
mai jos cu privire la tendintele recente ale infractionalitatii). In consecintd, fie ca populatia Republicii
Moldova nu este cu nimic diferitd in aceasta privinta, fie cd pot exista motive reale de ingrijorare cu pri-
vire la exactitatea inregistrarilor privind infractionalitatea (a se vedea mai sus Gradele de victimizare).

Tabelul 3: Tabelul comparat al anumitor infractiuni grave inregistrate in RM
in anii 2005-2006 conform statisticii oficiale a MAI®
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Tabelul 4: Furturile in Republica Moldova in anii 2006-2007°
12000

10000
8000 -
6000
4000 -
2000 -

0 .

2005 2006 2007

8 Datele statistice (pe tara) prezentate de Ministerul Afacerilor Interne: Scrisoarea din 28.05.2008, din partea
presedintelui Comisiei juridice, pentru numiri si imunitati a Parlamentului RM si rapoartele statistice anexate cu
raspunsurile la intrebarile specifice.

° Datele statistice (pe tara) prezentate de Ministerul Afacerilor Interne: Scrisoarea din 28.05.2008, din partea
presedintelui Comisiei juridice, pentru numiri si imunitdti a Parlamentului RM si rapoartele statistice anexate cu
raspunsurile la intrebarile specifice.



86 PERFORMANTELE JUSTITIEI PENALE PRIN PRISMA DREPTURILOR OMULUI: Evaluarea procesului de transformare a sistemului de justitie penald in Republica Moldova

1.6 Prioritatile pentru cheltuielile publice

In pofida nivelului sporit de frica aratat mai sus, acesta nu se transpune intr-o prioritizare a chel-
tuielilor publice pe componente ale sistemului de justitie penala.

Acest lucru ar putea indica faptul ca populatia nu considerd ca un volum mai mare de resurse
alocat institutiilor din sistemul de justitie penala va afecta viata lor la fel de mult precum un volum
mai mare de resurse alocat altor domenii prioritare ale cheltuielilor publice.

Respondentii au fost rugati sa acorde prioritate diferitelor forme de cheltuieli publice de la 1 la
10, unde 10 reprezinta cea mai mare prioritate. Tabelul de mai jos ilustreaza raspunsul mediu pentru
diferite prioritdti de cheltuieli publice.

Tabelul 5: Prioritatile pentru cheltuielile publice ale locuitorilor Republicii Moldova

10 B Politia

B Penitenciarele

m Procuratura

0O Baroul avocatilor publici

Instantele judecatoresti

Armata

Sportul

B Angajarea in campul

muncii_
B Educatie

Tabelul arata ca populatia acorda o prioritate mai inalta chiar si cheltuielilor pentru sport decat
celor pentru oricare din componentele sistemului de justitie penald. Politia a obtinut cel mai jos ra-
ting in priroritatile de cheltuieli publice din partea populatiei.
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2. Descriere generala a sistemului de justitie
penala din Republica Moldova

2.1 Cadrul legal al sistemului de justitie penala

Dupa declararea independentei Republicii Moldova in raport cu Uniunea Sovieticd, tara a deve-
nit semnatar al unei serii de instrumente internationale si regionale in domeniul drepturilor omului,
cel mai important fiind Conventia europeana a drepturilor omului (CEDO) (1995)."° Dreptul procesual
penal sovietic a fost radical reformat pentru a permite Republicii Moldova sa se conformeze atat pro-
priei Constitutii, cat si continutului acestor instrumente in domeniul drepturilor omului.

Printre primele reforme care preced atat Constitutia, cat si aderarea Republicii Moldova la CEDO,
au fost adoptarea Legii cu privire la politie (1990) si a Legii cu privire la Procuratura (1992). Legea din
urma a cuprins o serie de principii democratice aplicabile procuraturii. Avand in vedere abuzul de lun-
ga duratd al procuraturii in scopuri politice in timpul perioadei sovietice, probabil, cel mai important
dintre acestea a fost principiul depolitizarii (independentei politice) organelor de urmarire penala.

O alta modificare importantd a fost introducerea procesului penal contradictorial pentru a in-
locui procesul inchizitorial dominat de procuror din perioada sovietica. Astfel, in sedinta de judecata,
procurorul a devenit mai curand o parte a contradictorialitatii in cadrul procesului penal decat un
stapan inchizitorial al procesului.

Constitutia (1994) este legea suprema a Republicii Moldova si nicio lege in contradictie cu
Constitutia nu are putere sau efect. Constitutia prevede drepturile si libertatile fundamentale ale per-
soanelor, inclusiv dreptul la viata si integritate fizica si mentald, precum si interzicerea pedepselor
crude si inumane (articolul 24); dreptul la libertatea individuala si siguranta persoanei, care, printre
altele, limiteaza durata si circumstantele arestarii si ale altor forme de privare de libertate a persoane-
lor de cédtre stat (articolul 25); precum si dreptul la apdrare in procesul penal (articolul 26).

Aceste drepturi pot fi restranse doar in conformitate cu legea si doar in masura in care este necesar
si in functie de circumstantele relevante, fara a afecta continutul de baza al dreptului (articolul 54).

1 Printre altele, Declaratia universala a drepturilor omului, in vigoare pentru Republica Moldova din 28.07.1990;
Pactul international privind drepturile economice, sociale si culturale, in vigoare pentru RM din 26.04.1993; Pactul
international privind drepturile civile si politice, in vigoare pentru RM din 26.04. 1993; Primul Protocol facultativ
la Pactul international privind drepturile civile si politice, in vigoare pentru RM din 23.04.2008; Al doilea Protocol
facultativ la Pactul international privind drepturile civile si politice, in vigoare pentru RM din 20.12.2006, Conventia
cu privire la drepturile copilului, in vigoare pentru RM din 25.02.1993; Conventia internationala privind eliminarea
tuturor formelor de discriminare rasiala, in vigoare pentru RM din 25.02.1993; Conventia de la Viena cu privire la
dreptul tratatelor, in vigoare pentru RM din 25.02.1993; Conventia ONU impotriva torturii si altor tratamente sau
pedepse crude, inumane sau degradante, in vigoare pentru RM din 28.12.1995; Protocolul facultativ la Conventia
impotriva torturii si altor tratamente sau pedepse crude, inumane sau degradante, in vigoare pentru RM din
23.08.2006; Protocolul privind prevenirea, reprimarea si pedepsirea traficului de persoane, in special al femeilor
si copiilor, aditional la Conventia Natiunilor Unite impotriva criminalitatii transnationale organizate, in vigoare
pentru RM din 16.10.2005; Conventia Natiunilor Unite impotriva coruptiei, in vigoare pentru RM din 28.09.2004,
Consiliul Europei: Conventia europeana pentru apararea drepturilor omului si a libertatilor fundamentale, in
vigoare pentru RM din 12.09.1997; Protocoalele 1-8 si 11, in vigoare pentru RM din 01.02.1998; Conventia europeana
pentru prevenirea torturii si a pedepselor sau tratamentelor inumane sau degradante, in vigoare pentru RM din
01.02.1998; Protocoalele 1 si 2, in vigoare pentru RM din 01.03.2002; Conventia europeana de asistentd juridica
reciproca in materie penald, in vigoare pentru RM din 05.05.1998; Conventia civila privind coruptia, in vigoare
pentru RM din 01.07.2004; Conventia privind lupta impotriva traficului de fiinte umane, in vigoare pentru RM din
01.02.2008.
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Legea privind organizarea judecdtoreascd (1995) a stabilit un sistem judecatoresc de patru ni-
veluri si a introdus o serie de principii noi la care ar trebui sa fie aliniate instantele judecatoresti.
Acestea au inclus caracterul contradictorial al procesului si egalitatea partilor in cadrul unui proces
penal, promovarea accesului la justitie, independenta, impartialitatea si inamovibilitatea judecatoru-
lui, sustinut de securitatea duratei de detinere a mandatului de magistrat.

Legea cu privire la avocatura (2002)* a instituit o asociatie profesionald independentd care sa
ofere asistenta juridica persoanelor fizice si persoanelor juridice pentru a proteja drepturile, libertatile
si interesele legitime ale acestora, asigurandu-se astfel accesul la justitie.

Codul de executare al Republicii Moldova (2004)" reglementeaza modul si conditiile executarii
pedepsei, avand drept scop protectia drepturilor, libertatilor si intereselor legitime ale persoanei,
precum si asigurarea reintegrarii sociale a infractorilor.

Aceste principii formeaza nucleul cadrului legal actual de justitie penala al Republicii Moldova.
Cu toate acestea, sistemul de justitie penala nu este pe deplin contradictorial, dar nici nu este un
sistem in intregime inchizitorial, ci un sistem mixt. Acest lucru se datoreaza faptului ca sistemul de
justitie penald combina caracteristicile inchizitoriale la faza de urmarire penald a procesului cu carac-
teristicile contradictoriale in etapa de judecata.

In plus, existd requli democratice stricte aplicabile pe parcursul intregului proces, in special cele
cu privire la independenta organelor de urmarire penald si normele cu privire la colectarea de probe
admisibile.

2.2 Obiectivele sistemului de justitie penala

Obiectivele legiferate ale sistemului de justitie penala din Republica Moldova pot fi deduse din
Codul de procedura penald si Codul penal. Codul penal din 2003 reprezinta o indepartare de perioa-
da sovieticd prin faptul ca acorda prioritate persoanei, pe urma societatii si doar apoi statului.

Codul penal incearca sa apere ,impotriva infractiunilor, persoana, drepturile si libertatile aces-
teia, proprietatea, mediul inconjurator, oranduirea constitutionald, suveranitatea, independenta si
integritatea teritoriala a Republicii Moldova, pacea si securitatea omenirii, precum si intreaga ordine
de drept. Legea penala are, de asemenea, drept scop prevenirea savarsirii de noi infractiuni”.*

Codul de procedura penala, la randul sau, urmareste protejarea persoanei, societdtii si statului
de infractiuni, precum si protejarea persoanei si societatii de faptele ilegale ale persoanelor cu functii
de raspundere in activitatea lor legata de urmarirea infractiunilor presupuse sau savarsite, astfel ca
orice persoanad care a savarsit o infractiune sa fie pedepsita potrivit vinovatiei sale si nicio persoana
nevinovata sa nu fie trasa la rdspundere penala si condamnata.

Organele de urmarire penala si instantele judecdtoresti sunt obligate sa activeze in asa mod,
incat nicio persoana sa nu fie in mod arbitrar sau neintemeiat banuitd, invinuita, supusa masurilor
procesuale de constrangere sau condamnata.

Legislatia internd a Republicii Moldova prevede garantii in ceea ce priveste retinerea si arestarea,
cum ar fi informarea banuitului cu privire la dreptul pe care il are la aparare, dreptul banuitului de a
informa familia despre locul de detentie in termen de sase ore dupa retinere, dreptul la intrevederi
confidentiale cu un avocat inainte de audieri si dreptul de a fi audiat in prezenta unui avocat.

Ulterior schimbat in sistem cu trei niveluri.

2 Art. 1 al Legii cu privire la avocatura (nr. 1260 din19.07.2002).

3 Art. 162, alin. 2 al Codului de executare, Legea nr. 443-XV din 24.12.2004.
" Articolul 2 al Codului penal al RM.
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Probele obtinute prin violentd, amenintari sau alte metode de constrangere, conform legii, nu
sunt admise ca probe in cursul procesului judiciar penal.

Astfel, una dintre modificdrile fundamentale ale cadrului legal al justitiei penale in Republica
Moldova este reorientarea sistemului mai curand spre protectia drepturilor individuale ca valoare
suprema decat spre alte valori protejate, cum ar fi interesele societatii si ale statului, care erau valorile
primare in perioada sovietica.

Procesul penal este reglementat in detaliu de legislatie, actul normativ de referinta in acest sens
fiind Codul de procedura penald. Curtea Constitutionald a Republicii Moldova a pronuntat recent
o hotdrare ce a confirmat dispozitiile din Codul de procedura penala prin care se permite limitarea
aplicarii normelor juridice prevdzute in cod doar de catre Constitutie si tratatele internationale, si nu
de orice alte legi nationale care nu sunt incluse in mod expres in cod.”

Cu toate ca a avut loc o reorientare a cadrului legal, exista, in continuare, atat goluri in legislatie,
cat si mari diferente intre teorie, legislatie si realitatea practica de zi cu zi. Prezentul raport incearca sa
delimiteze domeniul de aplicare a acestor diferente.

2.3 Rolul Conventiei europene a drepturilor omului

Constitutia prevede cd, in cazul in care exista o contradictie intre legile nationale si tratate-
le internationale privind drepturile omului pe care le-a ratificat Republica Moldova, dispozitiile
internationale prevaleaza. Prin urmare, Conventia europeana a drepturilor omului (CEDO), ratificata de
Republica Moldova in 1995, face parte integranta din sistemul de justitie penala si, de fapt, prevaleaza
inraport cu legislatia nationala in cazul in care legislatia nationala este in conflict cu Conventia. In plus,
jurisprudenta Curtii Europene a Drepturilor Omului este obligatorie pentru instantele judecatoresti
din Republica Moldova si are prioritate fata de prevederile legale nationale incompatibile.

In consecint&, Curtea Europeana a Drepturilor Omului joaca un rol foarte important in modela-
rea sistemului juridic national. Ca urmare a hotararilor pronuntate de Curtea Europeana a Drepturilor
Omului au fost implementate o serie de reforme. De exemplu, ca urmare a unei hotarari CEDO,'® Co-
dul de procedurd penald a fost modificat,”” astfel incat legalitatea si temeinicia prelungirii detentiei
inculpatului trebuie sa fie revizuita odata cu inceperea cauzei penale in fond. Desi Curtea este im-
portanta in modelarea legislatiei si practicilor nationale, respectarea hotararilor CEDO este slaba, iar
multe prevederi legislative si practici contrare garantiilor CEDO inca persista.

De exemplu, R. Moldova continua sa fie condamnata pentru urmarirea penala ineficienta a ca-
zurilor de tortura sau a altor tratamente inumane sau ilegale,'® pentru eliberarea de mandate de arest
preventiv fara o motivare adecvatad,'” pentru cadrul sau juridic si practica utilizarii institutiei de recurs
in anulare,? precum si pentru lipsa unei protectii corespunzatoare in legislatie impotriva abuzului de
putere din partea statului in domeniul interceptarii comunicarilor telefonice.”

> Hotdrarea Curtii Constitutionale din 22.01.2008 a declarat alineatele (1) si (4) ale art. 2 din Codul de procedura
penala ca fiind constitutionale. Aceste alineate stipuleaza urmatoarele: (1) Procesul penal se reglementeaza de
prevederile Constitutiei Republicii Moldova, de tratatele internationale la care Republica Moldova este parte si de
prezentul cod. (4) Normele juridice cu caracter procesual din alte legi nationale pot fi aplicate numai cu conditia
includerii lor in prezentul cod”.

6 Boicenco c. Moldovei, 11 iulie 2006, alin. 146-154.

7 Legea nr. 264 din 28.07.2006 pentru modificarea si completarea Codului de procedurd penala al Republicii
Moldova.

'8 Asevedea, de exemplu, Gurgurov c. Moldovei, hotdrarea din 16 iunie 2009, in special alin. 65-70.

' Asevedea, de exemplu, Malai c. Moldovei, hotaréarea din 13 noiembrie 2008, alin. 36-41.

20 Asevedea, de exemplu, Bujnita c. Moldovei, hotdrarea din 16 ianuarie 2007, alin. 20.

2 Asevedea lordachissi altii c. Moldovei, hotararea din 10 februarie 2009, alin. 29-54.
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Astfel, din 1998 pana in 2008, Republica Moldova a avut 127 de condamnari ale Curtii Europene
a Drepturilor Omului — un numar depasit doar de catre tarile cu o populatie mult mai mare, cum ar fi
Romaénia sau Rusia. Dintre aceste 127, in 118 cazuri, hotdrarea a constatat cel putin o incalcare, 25 au
fost referitoare la torturd sau tratament inuman si degradant, iar 38 referitoare la dreptul la libertate
si siguranta.??

Conformitatea cu prevederile CEDO se bazeazd extrem de mult pe respectarea cu buna-credinta
de catre functionarii de justitie penald a acestor prevederi. Tendinta procurorilor de a solicita man-
date de arest fara o motivare adecvatd sau a judecatorilor de instructie de a emite astfel de mandate,
sau a procurorilor de a se baza pe probe obtinute in mod necorespunzator nu poate fi prevenita
prin simpla elaborare a legilor impotriva unui astfel de comportament. Pentru ca reforma sa fie real
simtitd, prevederile CEDO trebuie sa fie aplicate in practica.

Prezentul raport incearca sa determine, printre altele, in ce masura obiectivele sistemului de
justitie penala sunt intelese si aplicate in practica de catre functionarii justitiei penale si in ce masura
garantiile democratice si ale drepturilor omului sunt respectate in practica.

2.4 Sistemele contradictorial si inchizitorial

Prezentul raport a mentionat deja introducerea unor elemente ale contradictorialitatii in sis-
temul de justitie penald din Republica Moldova, care au avut un impact asupra modului in care
functioneaza sistemul. Pentru a intelege implicatiile acestei schimbari, este necesar sa se inteleaga
diferenta dintre aceste traditii juridice.

Dreptul comun sau traditia juridica contradictoriala sunt fondate pe ideea ca cea mai buna mo-
dalitate de a stabili vinovatia sau nevinovatia se face prin competitie intre doua parti, acuzarea si
apararea, cu statul in rolul mai curand al acuzatorului decat al victimei. Judecatorul nu este implicat
in investigatie si la proces joacd un rol relativ pasiv.

O persoana acuzatd de comiterea unei infractiuni intr-un astfel de sistem nu este (in teorie)
obiectul pasiv al unei investigatii, ci o parte a procesului de stabilire a vinovatiei sau nevinovatiei.?
+Judecdtorul nu are obligatia de a se asigura ca toate elementele probatorii ale cazului sunt aduse
n instanta. Se presupune ca cele doua parti rivale sunt reprezentate din punct de vedere legal, prin
urmare, acestea sunt echilibrate in mod egal si tot ce trebuie sa faca judecatorul este sa fie arbitru.”*

Prin contrast, in modelul centralizat inchizitorial, probele care vin in fata instantei judecdtoresti
sunt un produs al unei investigatii, pentru care este responsabil un procuror sau un judecator. Probe-
le sunt deja evaluate si, prin urmare, procesul desfasurat inainte de judecata este o forma prejudiciara.
Investigarea unei infractiuni este o ancheta neutra, efectuatd de catre subiectii procesuali special
investiti in acest sens.” Judecatorii in sistemele inchizitoriale au o obligatie mai puternica de a gasi
adevarul si, prin urmare, au un rol interventionist mai mare in procesele penale.?

Sistemele juridice socialiste sunt, uneori, descrise de comentatori ca o a treia forma de traditie
juridica, in care legea este subordonata politicilor statului, in timp ce altii considera ca acestea sunt o
subcategorie a sistemului inchizitorial.

22 Fapte si cifre ale Curtii Europene a Drepturilor Omului 1998 - 2008 (European Court of Human Rights Facts and
Figures 1998 — 2008).

3 Cape, E., Hodgson, J., Prakken, T., Spronken, T. (eds.), ,Suspectii in Europa. Drepturile procedurale in etapa
de urmadrire penala a procesului penal in Uniunea Europeana” (Suspects in Europe. Procedural Rights at the
Investigative Stage of the Criminal Process in the European Union), Intersentia, Antwerpen — Oxford (2007).

24 Scharf, W. ,Siguranta africana prin intermediul reformei politiei, justitiei si a serviciilor de securitate” (African
Security via Police, Justice and Intelligence Reform), Lucrare prezentata la: SSR Practitioner’s Course, Sudbury
House Hotel, Faringdon, UK, 14-16 iunie 2004.

% Cape, op. cit.

2 Scharf, op. cit.
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Tn sistemele socialiste, accentul era pus pe urmarirea penal, care era foarte dependentd de
declaratii. De la prabusirea URSS la sfarsitul anilor ‘80, multe dintre fostele traditii juridice ale tdrilor
socialiste au fost puternic influentate de sistemul contradictorial, dar in moduri foarte diferite.

Republica Moldova nu este o exceptie in acest sens, mentinand multe elemente ale sistemului
socialist, in special la urmdrirea penald, in acelasi timp introducand unele elemente ale procesului
contradictorial in faza de judecata.

2.5 Infractiunile si pedepsele

In noiembrie 1995, la scurt timp dupa admiterea tarii in Consiliul Europei, Republica Moldova a
devenit primul stat din fosta URSS care a abolit pedeapsa cu moartea pentru toate infractiunile. Au fost
adoptate proiecte de legi care au eliminat contradictiile constitutionale ce lasau usa deschisa pentru
aplicarea unei astfel de pedepse in timp de razboi. Cu toate acestea, pedeapsa cu moartea este inca apli-
cabild pentru o serie de infractiuni in unitatea teritoriald separatistd nerecunoscuta din Transnistria.?’

O alta modificare pozitivd a avut loc in 2005, cand Parlamentul Republicii Moldova a introdus un
nou articol 309/1 in Codul penal, care a facut ca tortura sa fie pedepsita cu inchisoare de la doi pana
la cinci ani, cu privarea de dreptul de a ocupa anumite functii sau de a exercita o anumita activitate
pe un termen de pana la 5 ani. Definitia torturii este in conformitate cu articolul 1 din Conventia im-
potriva torturii.

In general, Codul penal din 2003 defineste infractiunea ca pe o fapta (actiune sau inactiune)
prevazuta de legea penald, savarsita cu vinovatie si pasibila de pedeapsa penald. Cu toate acestea,
o cerinta suplimentara este aceea ca actiunea sau inactiunea sd cauzeze un prejudiciu suficient. O
actiune sau inactiune banal3, care, desi, formal, contine semnele unei fapte prevédzute de Codul penal,
dar nu prezinta suficiente daune sau prejudicii, nu constituie o infractiune in termenii Codului penal.

Republica Moldova a lansat, de asemenea, un program amplu, care a fost denumit pe larg ,de-
criminalizare”, care a eliminat unele infractiuni din Codul penal® si a majorat nivelul de daune sufi-
ciente pentru alte infractiuni. De exemplu, furtul de mai putin de 500 de lei este acum sanctionat
administrativ.

In plus, in 2007, procurorii au fost imputerniciti s& autorizeze eliberarea de raspundere penali a
persoanelor invinuite in etapa de urmarire penala in situatiile specifice.? De asemenea, au fost intro-
duse modificdri ale diferitelor continuturi de infractiuni si unele au fost excluse. De exemplu, raportul
sexual altul decat violul, precum si orice acte de penetrare vaginala sau anald, comise cu o persoana

7 Pedeapsa cu moartea a fost mentinuta in unitatea teritoriala separatista din Transnistria nerecunoscuta la nivel
international. In aceasta regiune, care a declarat unilateral independenta fata de Republica Moldova in anul 1990,
pedeapsa cu moartea este o pedeapsa legala pentru infractiunile comise in timp de pace si in timp de razboi. In
conformitate cu articolul 58 din Codul penal de facto al Transnistriei, aprobat la 15 mai 2002, pedeapsa cu moartea
este prevazuta pentru infractiunile deosebit de grave impotriva vietii. Sunt sase infractiuni pasibile de pedepsa
cu moartea: omor, tentativa de omor al unui functionar public sau de stat, revolte armate, tentativa de omor al
unui judecator sau anchetator, tentativa de omor al unui ofiter de politie si genocid”. http://www.handsoffcain.
info/bancadati/schedastato.php?idstato=12000204

2 Art. 195 Sustragerea in proportii mari sau deosebit de mari; art. 200 Neglijenta criminala fata de paza bunurilor
proprietarului; art. 202 Eschivarea de la plata pensiei alimentare sau sustragerea de la intretinerea copiilor; art.
210 Antrenarea minorilor in actiuni militare sau propaganda razboiului in randurile lor; art. 273 Répirea mijlocului
de transport; art. 274 Rapirea mijlocului de transport cu tractiune animala, precum si a animalelor de tractiune;
art. 277 Folosirea unui autovehicul cu elementele de identificare false; art. 317 alin. 3 — nu constituie infractiune
evadarea din locurile de detentie a persoanei in privinta careia lamomentul evadarii nu exista sau a incetat temeiul
legal al detentiei; art. 331 Refuzul de a indeplini legea; art. 336 Depasirea atributiilor de serviciu; Art. 350 Atentarea
la viata colaboratorului de politie; art. 358 Organizarea sau participarea activa la actiuni de grup care tulbura grav
ordinea publicd ori implicarea minorilor in aceste actiuni.

2 Precum in cazul minorilor, tragerii la rdspundere administrativd; renuntdrii de bundvoie la savarsirea ifractiunii;
caintei active; schimbarii situatiei; liberdrii conditionate; prescriptiei de tragere la raspundere penala (art.53 Cod
penal), modificat prin Legea nr. 292 din 21.12.2007.
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sub 16 ani, nu mai sunt infractiuni in cazul in care raportul sexual s-a produs intre persoane de varsta
si dezvoltare psihicd apropiate.®® In contextul procesului de decriminalizare, de asemenea, a fost ex-
tinsa gama circumstantelor atenuante care pot fi luate in considerare pentru toate infractiunile.”

Cu toate acestea, acest program de modificari a introdus, de asemenea, o serie de infractiuni noi,
in special cele referitoare la terorism,*? si a mentinut unele infractiuni care nu mai sunt considerate
a fi infractiuni in alte tdri.** De asemenea, in anul 2009 a fost introdusa raspunderea penala pentru
conducerea vehiculelor sub influenta alcoolului.?

Codul penal enumera diferite tipuri de infractiuni.®® Infractiunile sunt clasificate in functie de
gradul de gravitate, care, de asemenea, determina severitatea pedepsei. In functie de caracterul i
gradul prejudiciabil, infractiunile sunt clarificate dupa cum urmeaza (modificdrile din 2008):

. Infractiuni usoare sunt faptele pentru care legea penald prevede in calitate de pedeapsa
maxima pedeapsa inchisorii pe un termen de pana la 2 ani inclusiv (nicio modificare);

. Infractiuni mai putin grave — pedeapsa maxima cu inchisoare pe un termen de pandla 5 ani
inclusiv (nicio modificare);

. Infractiuni grave — pedeapsa maxima cu inchisoare pe un termen de pana la 12 ani inclusiv
(anterior 15 ani);

. Infractiuni deosebit de grave se considerd infractiunile savarsite cu intentie pentru care
legea penala prevede pedeapsa maxima cu inchisoare pe un termen ce depaseste 12 ani
(anterior — mai mult de 15 de ani);

. iuni ex i ve sunt i iunile savarsite cu i i u
Infractiuni exceptional de grave sunt infractiunile savarsite cu intentie pentru care legea
penald prevede detentie pe viata.*

Pedeapsa cu inchisoarea nu este singura forma de sanctiune prevazuta in Codul penal. Alte
sanctiuni includ amenzi, privarea de dreptul de a ocupa anumite functii sau de a exercita o anumita
activitate; retragerea gradului militar, a titlului special, a gradului de calificare si a distinctiilor de stat,
precum si munca neremunerata in folosul comunitatii. In anul 2006 au fost reduse unele sanctiuni

30 Art. 174 Raportul sexual cu o persoana care nu a implinit varsta de 16 ani, alineatul doi adaugat stabileste: ,Persoana

care a savarsit fapta prevdzutad la alin.(1) nu este pasibila de raspundere penald daca este la nivel apropiat cu victima
in ceea ce priveste varsta si dezvoltarea fizica si psihica”.
31 Legea nr. 277 din 18.12.2008.

3 Art. 278/1 Livrarea, plasarea, punerea in functiune sau detonarea unui dispozitiv exploziv ori a altui dispozitiv

cu efect letal; art. 279/1 Recrutarea, instruirea sau acordarea altui suport in scop terorist; art. 279/2 Instigarea in
scop terorist sau justificarea publica a terorismului; art. 289/1 Infractiuni contra securitdtii aeronautice si contra
securitatii aeroporturilor; art. 289/2 Infractiuni contra securitatii transportului naval; art. 289/3 Infractiuni contra
securitatii platformelor fixe; art. 295/1 Detinerea, confectionarea sau utilizarea materialelor sau a dispozitivelor
radioactive ori a instalatiilor nucleare; art. 295/2 Atacul asupra unei instalatii nucleare; art. 301/1 Producerea,
comercializarea sau procurarea in scop de comercializare a mijloacelor tehnice speciale destinate pentru obtinerea
ascunsa a informatiei, savarsite ilegal.
3 Art. 172 incrimineaza homosexualitatea.

3 Legeanr. 16 din 03.02.09 a introdus un nou articol 134/12, care defineste ,starea de ebrietate”, si a introdus articolul
264/1, care prevede raspunderea penala pentru conducatorul aflat in stare de ebrietate alcoolicd cu grad avansat
sau in stare de ebrietate produsa de alte substante.

De exemplu, infractiuni contra pacii si securitatii omenirii, infractiuni de razboi, infractiuni contra vietii si
sanatatii persoanei; infractiuni contra libertatii, cinstei si demnitatii persoanei; infractiunile privind viata sexuala;
infractiuni contra drepturilor politice, de muncd si a altor drepturi constitutionale ale cetatenilor; infractiuni contra
patrimoniului; infractiuni contra familiei; infractiuni contra sandtatii publice si convietuirii sociale; infractiuni
ecologice; infractiuni economice; infractiuni informatice; infractiuni in domeniul transporturilor; infractiuni contra
securitatii publice si a ordinii publice; infractiuni contra justitiei; infractiuni savarsite de persoane cu functie de
raspundere; infractiuni savarsite de persoanele care gestioneaza organizatiile comerciale, obstesti sau alte
organizatii nestatale; infractiuni contra autoritatilor publice si a securitatii de stat; infractiuni militare.

36 Legeanr. 277 din 18.12.2008, in vigoare din 24.05.2009.

35
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penale (majoritatea cu 2-3 ani de inchisoare) si a fost extinsd gama infractiunilor pentru care pot fi
aplicate pedepse alternative.?”

2.6 Etapele procesului penal

Procesul de justitie penala in Republica Moldova are urmatoarele etape:

. urmadrirea penala;

+  judecatain primd instantd;

+  judecatain urma exercitarii cdilor de atac ordinare (apel sau recurs);
. punerea in executare a hotararilor judecatoresti.

Persoanele condamnate, de asemenea, pot folosi oricare din formele extraordinare de atac, care
sunt recursul in anulare si revizuirea procesului penal.

2.6.1 Etapa de urmarire penala

Urmarirea penala este o etapa obligatorie a procesului penal in care organele de urmarire penald
de specialitate ale statului culeg probele necesare cu privire la infractiune si persoana acuzata ca a comis
infractiunea, cu scopul de a decide daca trebuie expediat sau nu dosarul cétre instanta judecétoreasca.

In etapa de urmaérire penald, ofiterul de urmarire penald, procurorul si procurorul ierarhic su-
perior au competente procedurale diferite. Exista o independenta procesuald, dar si o subordonare
ierarhicd a ofiterilor de urmarire penala si a procurorilor. Hotararile sunt luate pe baza unor ordonante
scrise si, in aceasta etapa, nu se tin audieri publice.

Actiunile de procedura in aceasta etapa a procesului includ colectarea probelor prin toate
mijloacele legale permise de Codul de procedura penala.*® Organele specializate care pot fi impli-
cate in efectuarea investigatiilor penale sunt organele de urmadrire penala ale Ministerului Afaceri-
lor Interne, Serviciul Vamal, Centrul pentru Combaterea Crimelor Economice si Coruptiei (CCCEC)
si Procuratura. Aceasta din urma desfasoard urmdrirea penala in anumite cazuri desemnate prin
lege® si conduce urmarirea penala efectuata de alte organe de urmarire penala, precum si poate
decide sa preia urmadrirea penala in orice caz, pentru a asigura o investigatie penala completa si
obiectiva.*® Judecatorii de instructie exercita controlul judiciar asupra urmaririi penale si a organe-
lor de urmadrire penald. Tabelul de mai jos arata numarul dosarelor penale trimise in judecata de
procuratura ca rezultat al desfasurarii urmaririi penale de catre diverse organe de urmarire penala,
inclusiv procuratura. Tabelul aratd in mod clar pozitia dominanta a Ministerului Afacerilor Interne.

3 Legea nr. 184 din 29.06.2006.

3 Exista, de asemenea, masuri operative de investigatie prevazute in Legea privind activitatea operativa de
investigatii.

3 Art. 270 al CPP prevede, alin. (1): in cazurile in care infractiunea este savarsita de presedintele tarii, deputati,
membrii Guvernului, judecdtori, procurori, persoanele care au statut de militar, ofiteri de urmarire penald, minori;
in cazurile atentatelor la viata colaboratorilor politiei, ofiterilor de urmarire penala, procurorilor, judecatorilor sau a
membrilor familiilor acestora, daca atentatul este legat de activitatea acestora; infractiunile savarsite de Procurorul
General; infractiunile savarsite de colaboratorii Centrului pentru Combaterea Crimelor Economice; precum si alin.
(2) in cazuri de infractiuni contra pacii si securitatii omenirii, precum si contra securitatii statului.

40 Alin. (9) al art. 270 al CPP. Aceasta este o dispozitie destul de controversata, care, practic, permite procurorului sa
desfasoare urmariri penale in orice caz, ceea ce ar face redundanta repartizarea categoriilor de cazuri la diferite
organe de urmarire penala daca aceasta institutie ar fi folosita de multe ori.
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Tabelul 6: Cauzele penale trimise in judecata, divizate dupa organele
care au efectuat urmarirea penala*

18000
16000
14000 -
12000 -
10000 -
8000 -
6000 -
4000 -
2000 -
0 u
2005 2006 2007
m Serviciul Vamal 35 42 42
CCCEC 321 265 297
m Procuratura 1510 1786 2479
m Ministerul Afacerilor 13983 12142 10442
Interne

In timp ce Codul de procedura penala prevede ca, dupa pornirea urmaririi penale, activitatile
de urmarire penala trebuie efectuate in stricta conformitate cu dispozitiile Codului,** cercetarile la
fata locului® si perchezitiile corporale sau ridicérile** pot fi efectuate inainte ca urmdrirea penala sa
fie pornita.

O serie de organe cu atributii administrative (organele de constatare — acestea pot include politia
pentru ordinea publica, care, in general, nu este responsabila de urmarirea penald) sunt imputernicite
sd retind persoana, sa colecteze corpurile delicte, sa solicite informatii si documente necesare pentru
a descoperi infractiunea, sa citeze persoane si sd ia declaratii de la acestea, pot trece la evaluarea pre-
judiciilor si pot intreprinde orice alte actiuni procesuale care nu sufera amanare.*®

Ultima frazd presupune cd organele de constatare au competente mai mari atunci cand desfasoard
astfel de actiuni inainte de initierea procesului penal decat organele de urmdrire penald, care sunt auto-
ritatea de stat insdrcinatd cu urmdrirea penald.

Politia poate retine persoana banuita pana la 72 de ore. Procurorul trebuie notificat imediat cu
privire la retinere. Procurorul, dupd examinarea circumstantelor cazului, poate elibera persoana ba-
nuita sau poate depune un demers catre judecdtorul de instructie privind emiterea unui mandat de
arest de pind la 10 zile, iar in cazul persoanei invinuite — de pand la 30 de zile, termen care poate fi pre-
lungit in circumstante exceptionale pana la 6 luni, in cazurile care se pedepsesc cu maximum 15 ani
deinchisoare, sau la 12 luni, in cazurile cu o pedeapsa maxima de 25 de ani de inchisoare sau detentie
pe viata. Limita este de 4 luni in cazurile cand persoana invinuita este un minor. O reducere brusca a
utilizarii arestdrilor preventive in anii 2005-2007 este evidenta in tabelul de mai jos.

4 Datele statistice (pe tara) prezentate de Procuratura Generala: Scrisoarea din 27.05.2008, din partea presedintelui
Comisiei juridice, pentru numiri si imunitati a Parlamentului RM si rapoartele statistice anexate cu raspunsurile la
intrebarile specifice.

42 Art.279alin. 1 CPP.

4 Art. 118 CPP.

4 Art. 130 CPP.

4 Art. 273 alin. 2. Modificarile art. 273 alin. 1 al CPP introduse prin Legea nr. 256-XVI din 29.11.2007 cu privire la
competenta organelor de constatare. Legiuitorul a extins sistemul organelor de constatare si, in principiu, a revenit
la categoriile organelor de urmarire penala, care au fost prevazute de art. 99 al CPP in versiunea din anul 1961, cu
unele exceptii minore.
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Tabelul 7: Numarul demersurilor de aplicare a arestului preventiv depuse
la judecatorul de instructie si numarul celor acceptate in cauze penale
in care urmarirea penala a fost exercitata de urmatoarele organe*
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Ministerul
. 4072 3213 3539 2772 2806 2168
Afacerilor Interne
Procuratura 522 469 498 460 393 346
CCCEC 83 51 68 51 60 41
D t tul
epartamentu 8 6 9 6 4 5
Vamal

Persoanele retinute sunt, de obicei, detinute in celulele politiei din subordinea Ministerului Afa-
cerilor Interne, iar apoi sunt trimise la institutiile penitenciare din subordinea Ministerului Justitiei,
doar dupa emiterea mandatului de arest preventiv de catre judecatorul de instructie.

Inainte de prima audiere, orice persoana retinuta are dreptul s se intalneasca cu un avocat in
conditii confidentiale, dar nu mai tarziu de trei ore din momentul retinerii, sau mai tarziu de o ora
in cazul unui minor. Persoana arestata poate alege un avocat sau poate sa beneficieze de serviciile
unui avocat care acorda asistenta juridica garantata de stat din partea Oficiului Teritorial al Consiliului
National pentru Asistenta Juridica Garantata de Stat.

Urmarirea penald este desfasuratd de cdtre ofiterul de urmarire penald, sub conducerea unui
procuror. Procurorul are competenta exclusiva pentru cele mai importante hotarari luate intr-un caz,
cum ar fi ordonanta de pornire a urmaririi penale sau refuzul de a porni procesul penal, ordonanta
de punere sub invinuire, ordonanta de schimbare sau de completare a invinuirii, scoaterea de sub
urmarire penala, clasarea cauzei penale, precum si intocmirea rechizitoriului.

Anterior, vechiul cod de procedura penala stabilea termenul de verificare preliminara a cereri-
lor si comunicarilor despre infractiuni. Astfel, de reguld, in decurs de 3 sau 15 zile in circumstante

4 Datele statistice (pe tara) prezentate de Procuratura Generala: Scrisoarea din 27.05.2008, din partea presedintelui
Comisiei juridice, pentru numiri si imunitati a Parlamentului RM si rapoartele statistice anexate cu raspunsurile la
intrebarile specifice.

4 CPP, in partea generals, titlul I, capitolul Ill, determina competenta organelor de urmarire penala si a procurorului
in efectuarea urmaririi penale.
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exceptionale, cand erau necesare verificari suplimentare, organul de urmarire penala avea obligatia de
a constata existenta motivelor legale si a temeiurilor suficiente pentru declansarea procesului penal.
Abrogarea acestor prevederi a generat tergiversari in pornirea urmaririi penale, intrucat organul de
urmarire penala nu este tinut de niciun termen in care sd porneascd procesul penal, mai mult ca atat,
politia poate omite inregistrarea unei infractiuni in cazul in care nu exista perspective clare de succes.

Intr-adevar, cauzele penale privind acuzatiile de tortura si alte tratamente ilegale in urma eveni-
mentelor din aprilie 2009 au relevat faptul ca ofiterii de urmarire penala si procurorii continua, atunci
cand interesul o cere, sa utilizeze prevederile vechi care impun verificari suplimentare inainte de por-
nirea unei urmariri penale, in loc sa porneasca sau sa refuze pornirea unei urmariri penale imediat
dupa depunerea unei reclamatii. Astfel, in loc de accelerarea procesului, noul Cod, cu lipsa termene-
lor de pornire a urmaririi penale, a creat posibilitati pentru intarzieri inutile.*®

Ofiterul de urmarire penala are autoritate procesuala, cum ar fi de a face propuneri procuroru-
lui cu privire la adoptarea unor decizii importante referitoare la caz, autoritatea de a cita si de a lua
declaratii de la persoanele banuite, partile vatdmate, martori si altii.* Prin urmare, ofiterul de urma-
rire penald este un subiect procesual care ajutd procurorul in realizarea procesului penal. Ofiterii de
urmarire penald sunt independenti, dar se subordoneaza legii si indicatiilor scrise ale conducatorului
organului de urmarire penala si ale procurorului.®

Astfel, ofiterul de urmarire penala este subordonat, pe orizontald, procurorului care conduce urma-
rirea penald, iar pe verticala sau departamental, conducatorului organului de urmdrire penala si condu-
catorului organului unde functioneaza unitatea de urmarire penala (de exemplu, comisarul de politie in
cadrul Ministerului Afacerilor Interne, conducatorul unitatii corespunzatoare de la CCCEC si conducato-
rul unitatii corespunzatoare de la Serviciul Vamal). Procurorul vrea de la ofiterul de urmdrire penald ca-
litate (de exemplu, urmarire penala aprofundata, procesual corectd), in timp ce conducétorul organului
de urmdrire penala, de obicei, doreste cantitate (mai multe cazuri penale finalizate).

Astfel, calitatea urmadririlor penale depinde, in mare madsura, de vigilenta procurorului care
conduce urmirirea penald. In absenta unei astfel de vigilente, ofiterul de urmarire penala poate fi
influentat de solicitarile pentru cantitate.

2.6.2 Etapa de judecata in prima instanta

In ceea ce priveste aspectele penale, sistemul judiciar are trei niveluri: judecatoriile raionale, situate
in fiecare raion si in cele cinci sectoare ale municipiului Chisindu, cinci Curti de Apel si Curtea Supremd de
Justitie. Sedinte in prima instantd pot avea loc la oricare din aceste trei niveluri, in functie de natura cauzei.”
Judecétorii de la Curtile de Apel si de la Curtea Suprema de Justitie sunt specializati fie in materie penal3, fie
in materie civila, in timp ce judecatorii din instantele raionale pot examina toate tipurile de cazuri.

Judecata in prima instanta are urmatoarele etape: sedinta preliminara, partea pregdtitoare, cer-
cetarea judecatoreascd, dezbaterile judiciare si ultimul cuvant al inculpatului, deliberarea si adopta-
rea sentintei. Atunci cand un complet de judecata examineaza un caz, componenta completului de

4 A se vedea, de exemplu, comentariile autoritatilor Republicii Moldova la Raportul dlui Thomas Hammarberg,
Comisarul pentru Drepturile Omului, cu privire la vizita sa in Republica Moldova in perioada 25-26 aprilie 2009, care
indica faptul cd, din 97 de reclamatii depuse intre 12 aprilie si 15 iulie si inregistrate de cétre Procuratura Militara
din Chisindu, pana la mijlocul lunii iulie au fost examinate 51 de reclamatii, cu incd nicio urmarire penala pornita.
Sursa: https://wcd.coe.int/ViewDoc.jsp?id=1469277&Site=CommDH&BackColorInternet=FEC65B&BackColorIntra
net=FEC65B&BackColorLogged=FFC679#P176_43090.

4 Art.57 CPP.

%0 Art. 253 alin. 3 al CPP. Legea privind statutul ofiterului de urmarire penald nr. 33-XVI din 10.11.2006, in art. 9
determina subordonarea organizatorica a ofiterului de urmarire penald conducatorului institutiei in cadrul careia
este constituit organul de urmarire penala si conducatorului de subdiviziune teritoriald, in mdsura in care nu
afecteaza exercitarea atributiilor sale procesuale. (Nota autorilor.)

51 Infractiunile comise de personalul militar sunt examinate in instantele judecatoresti militare, care reprezinta primul
grad de jurisdictie pentru astfel de cauze.
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judecata trebuie sa ramana aceeasi pe intreg parcursul procesului. Cu toate acestea, exceptiile sunt
permise, de exemplu, in cazul problemelor de sanatate.>?

Pentru a preveni coruptia, Codul de procedura penald din 2003 prevede o metoda de repartizare
aleatorie a cazurilor de catre presedintele sau vicepresedintele instantei judecatoresti, in conformita-
te cu modul stabilit la inceputul anului, prin repartizarea numerelor dosarelor, in ordine alfabetica.>
De la aceasta ordine se poate deroga doar in caz de boald grava a judecatorului desemnat sau in alte
cazuri justificate, care trebuie argumentate in incheierea de transmitere a cauzei unui alt judecator.>
Cu toate ca aceasta prevedere este in vigoare incepand cu anul 2003, Raportul din 2008 privind im-
plementarea Planului de actiuni Moldova-UE sustine cd repartizarea aleatorie a dosarelor judecatori-
lor este asigurata numaiin 12,2% din cazuri.>

2.6.3 Apelul sirecursul

Apelul si recursul reprezinta mijloace ordinare de atac. Curtile de Apel pot desfasura sedinte de apel
si recurs, iar Curtea Suprema de Justitie poate desfasura sedinte de recurs. Apelul permite reexaminarea
atat a chestiunilor de fapt, cat si a celor de drept, in timp ce recursul permite doar judecarea chestiunilor
de drept. Orice participant la proces, precum si orice persoana ale carei interese legale au fost lezate
printr-o hotarare sau printr-un act judecatoresc poate face recurs impotriva deciziei instantei. Prevederile
generale cu privire la judecata in prima instanta se aplica apelului si recursului, cu unele particularitati.

Instanta de apel poate reexamina cauza, inclusiv noile dovezi aduse de parti, si nu este limita-
ta la interpretarea probelor aduse in prima instantd. Instanta de apel poate confirma decizia primei
instante sau o poate revoca in intregime sau in parte si poate adopta o hotdrare noua.

Dreptul procurorului de a modifica invinuirea (de un numar nelimitat de ori) in etapa de apel,
prevazut in Codul de procedura penala,*® a fost contestat la Curtea Constitutionald, pe motiv ca in-
calca o alta prevedere, care nu permite modificarea invinuirii daca aceasta aduce prejudicii apararii
sau afecteaza dreptul la apdrare.”” Cu toate acestea, Curtea Constitutionald a considerat dispozitiile
contestate ca fiind constitutionale, argumentand ca, pentru ca modificdrile aduse de un procuror sa
fie admise, acestea trebuie examinate in fiecare caz de catre judecator.

2.6.4 Punerea in executare a sentintei

Asigurarea executarii pedepsei cu inchisoarea si a detentiei pe viata revine Departamentu-
lui Institutiilor Penitenciare al Ministerului Justitiei, prin intermediul penitenciarelor. Supravegherea
sanctiunilor nonprivative de libertate sta in sarcina Departamentului de executare al Ministerului Justitiei.*®
Asigurarea executdrii arestarii preventive tine, de asemenea, de obligatiile institutiilor penitenciare.®

52 Tn cazul in care apare o schimbare in completul de judecat, legea (art. 31 alin. 1 si 2) cere completului sa reia cercetarea

judecatoreasca. Cu toate acestea, alin. 3 al art. 31 prevede o exceptie de la aceastd regula, care permite examinarea cazuluiin
continuare, fara a relua de la inceput cercetarea judecatoreasca, in cazurile in care unul dintre cei trei judecatori din complet
s-a schimbat, in urmatoarele situatii: motiv de boala indelungatd, deces sau din motivul eliberarii din functie a judecatorului.
Intr-un astfel de caz, judecitorului care intervine in proces i se ofera timp pentru a lua cunostinta de materialele cauzei,
insa legislatia nu prevede reluarea de la inceput a cercetdrii judecatoresti. Aceasta prevedere poate duce la cazuri in care
judecatorul nu este pe deplin constient de toate detaliile cazului si este doar un observator pasiv, care si-a format opinia cu
privire la caz fard a se baza pe dovezile aduse cu privire la caz, ci mai curand pe baza opiniei colegilor sai din complet.

5 Art.344 al CPP.

54 Art. 344 al CPP.

% Cuinceperedin 1 octombrie 2009, repartizarea aleatorie a cauzelor ar fi trebuit sé fie instituita in toate instantele de
judecata, fiind realizata prin intermediul sistemului integrat de management al dosarelor, elaborat si implementat
cu suportul Programului Preliminar de Tara al ,Fondului Provocarile Mileniului” pentru Buna Guvernare.

% Art.326,alin. 1 al CPP.

7 Paragraph 1, Article 325 CPC.

% Amenzile aplicate detinutilor sunt puse in aplicare de catre institutiile penitenciare, iar munca in folosul comunitatii

aplicata personalului militar este pusa in aplicare de catre comandantul unitatii militare respective (art. 170 al

Codului de executare, Legea nr. 443-XV din 24.12.2004); executarea pedepsei penale de dizolvare a persoanelor

juridice este executata de catre instantd (art. 306 al Codului de executare).

5 Art. 172 alin. (9) al Codului de executare.



98 PERFORMANTELE JUSTITIEI PENALE PRIN PRISMA DREPTURILOR OMULUI: Evaluarea procesului de transformare a sistemului de justitie penald in Republica Moldova

3. Institutiile de justitie penal
din Republica Moldova

3.1 Politia in Republica Moldova

Asigurarea sigurantei cetatenilor si a comunitatilor este o functie esentiald a statului modern.
Politia trebuie sa presteze servicii de prevenire si administrative, inclusiv sa intreprindd actiuni de
urmarire penala si sa aduca faptuitorii in fata justitiei. ,Dezmembrarea ,politiei de regim”, precum si
stabilirea unei activitati politienesti democratice — activitate care este eficientd din punct de vedere
profesional, responsabila si legitima — este un indicator al consolidarii democratiei.”® Prezentul raport
fncearcd sa evalueze mdsura in care organele de politie din Republica Moldova ar putea fi considerate
eficiente, responsabile si legitime.

3.1.1 Istoricul recent al organelor de politie din Republica Moldova

In perioada sovietica, activitatea politieneasca era subordonatd Ministerului Afacerilor Interne.
Ministerele Afacerilor Interne din republicile sovietice erau responsabile nu in fata legii, ci in fata Parti-
dului Comunist.®' Prin urmare, aplicarea legii era axata pe misiunea statului de a mentine ordinea ideo-
logicd.5? Astfel, politia din perioada sovietica s-a concentrat asupra pedepsirii abaterilor economice
si a infractiunilor politice.®® Interventiile organelor de politie in viata de zi cu zi erau frecvente si erau
reflectate in responsabilitatile atribuite politiei, inclusiv monitorizarea deplasarilor individuale.®

Cu toate acestea, regimul sovietic a avut ca rezultat o societate autoritard cu putine tulburdri si
cu o rata foarte scazuta a infractionalitatii; organele de politie puternice au fost parte integranta a
valorilor culturale sovietice.%> Organele politiei din perioada sovietica erau percepute ca reactionand
eficient la infractiuni si tulburari, dar, de asemenea, erau caracterizate prin acte represive violente
impotriva populatiei.®® Pe langd aceasta, actiunile politiei erau marcate de confidentialitate si acces
limitat la registrele publice.®” Astfel, fiind in acelasi timp eficiente, organele de politie din perioada
sovietica nu erau nici responsabile in fata societdtii si nici legitime.

3.1.2 Reforma politiei in Republica Moldova

Legea cu privire la politie din 18 decembrie 1990 a creat organele de politie din R. Moldova si
reglementeaza functionarea acestora. In sensul prezentei legi, politia face parte din Ministerul Afa-
cerilor Interne si reprezinta un organ armat al autoritatilor publice responsabil pentru apararea vietii
cetatenilor, a sanatatii si libertatilor acestora, precum si pentru apdrarea societdtii si a intereselor sta-
tului impotriva atentatelor criminale si altor atacuri nelegitime.5®

80 Caparini, M. si Otwin, M. ,Infractiunea, insecuritatea si reforma politieneasca in Europa Centrala si de Est post-
socialista” (‘Crime, Insecurity and Police Reform in Post-Socialist CEE’), The Journal of Power Institutions in Post-Soviet
Societies editia 2, 2005: Reflectii cu privire la activitatea politieneasca in Europa postcomunista sunt disponibile la
http://www.pipss.org/index330.html.

& Pino, N. si Wiatrowski, M.D. ,Activitatea politieneasca democratica in tdrile in curs de tranzitie si dezvoltare”
(Democratic Policing in Transitional and Developing Countries), p. 181.

2 Ibid.
& Ibid.
o Ibid.
& Ibid.
% Ibid.
& Ibid.
% Art. 1, Legea cu privire la politie nr. 416-XIl din 18.12.1990.
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Politia din Republica Moldova este organizata in politie de stat si politie municipala.

Politia de stat are jurisdictie asupra intregului teritoriu al tarii, in timp ce politia municipala are
jurisdictie doar asupra zonei municipale corespunzatoare. Politia de stat se subordoneaza Ministe-
rului Afacerilor Interne, in timp ce politia municipald se subordoneaza atat Ministerului Afacerilor
Interne, cat si autoritatilor locale corespunzatoare.®®

Reforma politieneasca in Republica Moldova a fost, in mare masura, determinata de activitatile
Consiliului Europei. Programul de cooperate pentru consolidarea statului de drept in Republica Mol-
dova a dus la elaborarea unui Cod de eticd si deontologie a politistului (2006).7”° Unele dintre preve-
derile-cheie se referd la dreptul la viata, la rele tratamente, torturd, folosirea fortei, coruptie si discri-
minare.”’

In timp ce importanta existentei unui astfel de cod nu poate fi subestimat, existd o necesitate
de mijloace prin care sa se punad in aplicare aceste norme, care ar putea include mecanisme de supra-
veghere si responsabilitate, precum si o instruire corespunzatoare a ofiterilor de politie pentru a se
asigura faptul ca acestia poseda o intelegere profunda a necesitatii de aplicare a codului in activitatea
lor politieneasca. Evaludrile independente noteaza faptul ca, in pofida eforturilor depuse de comu-
nitatea internationald, exista in continuare probleme legate de reforma. Relele tratamente aplicate
suspectilor si detentia arbitrara raman a fi aspecte de ingrijorare.”? Continua raportarea aplicarii tor-
turii si a relelor tratamente generale pentru a obtine declaratii de recunoastere a vinovatiei, iar victi-
mele depun pléngeri rareori, din cauza fricii de represalii.”?

3.1.3 Rezultatele sondajului cu privire la politie

Avand in vedere deficientele reformei politienesti descrise mai sus, probabil, nu este surprinza-
tor faptul ca o mare parte din respondenti nu erau dispusi sa-si exprime opinia cu privire la politie.
Tn acest sondaj, ratele lipsei de raspuns cu privire la aspectele legate de politie au variat de la 15% la
27%. Dintre cei care au vrut sd raspundd, majoritatea a preferat raspunsul ,sigur” sau raspunsul ,nici
bine, nici rau”, iar aproximativ 30% au evaluat politia pentru mentinerea ordinii publice si politia cri-
minala ,rau sau foarte rau”, in comparatie cu aproximativ 35% care au acordat mai multe raspunsuri
favorabile.

Cat de bine executa obligatiile sale politia pentru mentinerea ordinii publice?

Cand au fost chestionati cu privire la faptul cat de bine isi executd politia pentru mentinerea
ordinii publice obligatiile sale, aproape o cincime (19%) din respondenti nu au acceptat sa dea un
raspuns. Dintre cei care au vrut sd raspunda, 35% au acordat calificativul ,nici bine, nici rdu”, in timp
ce 30% au raspuns ,rau sau foarte rau”. Cu toate acestea, aproximativ 35% au acordat un calificativ

favorabil.

% Art.7 Legea cu privire la politie nr. 416-XIl din 18.12.1990.

7% Mobek, E. ,Reforma politiei in Europa de Sud-Est: O analiza a studiilor de autoevaluare ale pactului de stabilitate
(Police Reform in South East Europe: An Analysis of the Stability Pact Self-Assessment Studies).

7' Incluse in articolul IX ‘Principiile directoare privind activitatea politiei’, in alineatele 32, 33, 34, 35 si 36.

72 Relele tratamente in perioada de arest preventiv sunt foarte raspandite” ... ,Metodele de tortura, cum ar fi bataile
severe, cu pumnii, bastoane de cauciuc, bate de baseball, inclusiv pe talpi, electrosocurile, asfixierile cu masti de
gaze, introducerea acelor sub unghii si suspendarile sunt folosite in scopul obtinerii declaratiilor de la suspecti. in
general, aceste actiuni sunt executate atunci cand suspectii refuza ,sa coopereze”. A se vedea Raportul Raportorului
special privind tortura si alte tratamente crude, inumane sau degradante, Manfred Nowak, Misiunea in Republica
Moldova (4-11 iulie 2008), A/HRC/10/44/Add3, 12 februarie 2009, pag. 11.

2 Ibid.

”
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Cat de bine isi executa obligatiile politia criminala?

Mai mult de un sfert din respondenti (27%) nu au acceptat sa ofere un raspuns cu privire la
modul in care politia criminald isi executa obligatiile. Printre cei care au vrut sa-si expuna parerea,
majoritatea (39%) au acordat calificativul ,nici bine, nici rau”. Aproximativ 29% au spus ca aceasta fsi
executa obligatiile ,rdu sau foarte rdu”. Cu toate acestea, aproximativ 32% au acordat un calificativ
favorabil. Ratingul politiei criminale a fost de 3,04, din totalul de 5 puncte.

Ce afecteaza ratingul politiei criminale?

Analiza de regresie arata cd urmatoarele elemente de profil ale respondentilor: persoana de
gen masculin, cu studii, tinara, victima a infractiunii in ultimii trei ani, sau care a fost in instanta
judecatoreasca in ultimii trei ani, produc, fiecare in parte, un impact negativ semnificativ asupra
ratingului politiei criminale. Veniturile nu au avut un impact semnificativ statistic asupra aprecierii
politiei pentru combaterea criminalitatii. In situatia in care se iau in considerare toti acesti factori
semnificativi impreund, impactul fiecdruia dintre acestia in raport cu alti factori semnificativi ra-
mane negativ. Acest lucru sugereaza, printre altele, ca in cazul victimelor infractiunilor care au
avut experienta contactului cu instanta de judecata, politia criminala va obtine mai lesne un cali-
ficativ rau decat in cazul victimelor fara o astfel de experienta. Mai mult de atat, 42% din cei care
au declarat ca au avut interactiuni personale recente cu politia au dat o nota negativa, 44% din cei
care au fost victime ale infractiunilor au dat, de asemenea, o notd negativa, in timp ce dintre per-
soanele care au fost vreodata arestate, o nota negativa au dat 61%. Acest fapt presupune ca orice
nivel de interactiune cu politia poate avea un impact negativ asupra aprecierii politiei criminale.

Tabelul 8: Impactul contactului cu politia asupra ratingului politiei criminale

39% 28%

Lipsa contactului
recent cu politia

|

Contact r_e_cent cu 38% 42%
politia

Victime 40% 449

)

Arestati 33%

0% 20% 40% 60% 80% 100%

|l Pozitiv O Neutru B Negativ

Dintre respondentii care au raspuns la intrebarile specifice referitoare la activitatea politiei, intre
32% si 38% au dat o apreciere negativa la intrebarile referitoare la respectarea legii si a drepturilor
omului de citre politie. In acest sens a fost analizata regresia pentru identificarea impactului ratingu-
lui acestor functii specifice asupra ratingului general al politiei.
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Tabelul 9: Opinia publica cu privire la eficienta politiei sub diferite aspecte™

150%
100%
50%
0% . , o
Respectarea| Resursele | Drepturile L Prevenirea | Urmarirea
.. . . Mediu sigur !, __ <
legii publice omului infractiunilor| penala
B Pozitiv 28% 25% 27% 27% 25% 30%
O Neutru 33% 37% 35% 38% 40% 38%
Wl Negativ 38% 38% 37% 35% 35% 32%
M Pozitiv []Neutru [l Negativ

Cele mai negative aprecieri, probabil asteptate, au fost date intrebdrilor referitoare la activitatea
politiei legate de respectarea legii, utilizarea resurselor publice intr-un mod eficient si corect si pro-
tejarea drepturilor omului. Rezultatele raspunsurilor referitoare la sase intrebari specifice legate de
activitatea politiei sunt expuse mai jos.

Cat de bine este respectata legea de catre politie?

Dintre toate intrebarile adresate, aceastd intrebare referitoare la respectarea legii a primit cel
mai inalt procentaj de raspunsuri negative. 16% nu au vrut sd raspundd. Dintre cei care au vrut sa
raspundad, 33% au ales raspunsul ,nici bine, nici rau”. Un procent destul de inalt, si anume 38%, au
raspuns ca politia isi indeplineste functia de protejare a legii ,rau sau foarte rau”. Alti 28% au dat
un raspuns pozitiv. Analiza regresiei arata ca 24% din variatia ratingului general al politiei pot fi deter-
minate de raspunsurile la intrebarea ,cat de bine este respectata legea de catre politie?”.

Cat de eficient si adecvat utilizeaza politia resursele publice?

Aproximativ 24% nu au acceptat sa raspundd. Dintre cei care au dorit sa se pronunte, aproxima-
tiv 37% au acordat calificativul ,nici bine, nici rau”. Pana la 38% au acordat politiei calificativul ,rau
sau foarte rau”. Doar 25% au avut opinie pozitiva. Analiza regresiei arata ca 26% din variatia ratingu-
lui general al politiei pot fi determinate de raspunsul la aceasta intrebare.

Cat de eficienta este politia in protectia drepturilor omului?

Aproximativ 16% nu au acceptat sa expuna o parere. Dintre cei care au dorit sa se pronunte,
aproximativ 35% au dat calificativul ,nici bine, nici rau”. Pana la 37% au acordat politiei calificativul
»rau sau foarte rau” pentru protectia drepturilor omului. Aproximativ 27% au dat un calificativ fa-
vorabil. Printre cei care au fost vreodata arestati, aproximativ 52% au afirmat ca politia este la nivelul
,rau sau foarte rau” in protectia drepturilor omului. Analiza regresiei arata ca 29% din variatia ratin-
gului general al politiei pot fi determinate de rdspunsul la aceasta intrebare.

7 Cu excluderea intrebdrilor la care nu s-a raspuns. Reveniti la text pentru rata intrebdrilor la care nu s-a raspuns.
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Cat de eficienta este politia in crearea unui mediu sigur?

Aproape 16% nu au acceptat sa expuna o parere. Dintre cei care au dorit sd se pronunte, majo-
ritatea (38%) au dat calificativul ,nici bine, nici rau”. Pana la 35% au dat calificativul ,rau sau foarte
rau”. Aproximativ 27% au oferit un calificativ favorabil privind crearea unui mediu sigur. Analiza
regresiei aratd ca 29% din variatia ratingului general al politiei pot fi determinate de raspunsul la
aceasta intrebare.

Cat de eficienta este politia in prevenirea infractiunilor?

Aproximativ 16% nu au acceptat sa se pronunte cu privire la eficienta politiei in prevenirea
infractiunilor. Dintre cei care au dorit sa se pronunte, majoritatea (40%) au dat calificativul ,nici bine,
nici rau”. Cam 35% au spus ca acorda calificativul ,rdu sau foarte rau”. Doar 26% au dat un califica-
tiv favorabil prevenirii infractiunilor. Analiza regresiei aratd ca 27% din variatia ratingului general al
politiei pot fi determinate de rdspunsul la aceasta intrebare.

Cat de eficienta este politia in investigarea infractiunilor?

Aproximativ 17% nu au acceptat sd se pronunte cu privire la eficienta politiei in investigarea
infractiunilor. Dintre cei care au dorit sé se pronunte, majoritatea (38%) au dat calificativul ,nici bine,
nici rau”. Pana la 32% au dat calificativul ,rdu sau foarte rau”. Aproximativ 30% au dat un calificativ
favorabil cu privire la investigarea infractiunilor. Analiza regresiei arata ca 27% din variatia ratingului
general al politiei poate fi determinatd de raspunsul la aceasta intrebare.

3.1.4 Rezultatele interviurilor cu ofiterii de urmarire penala

Interviurile s-au axat, in principal, pe activitatea ofiterilor de urmarire penald ai Ministerului Afa-
cerilor Interne, care investigheaza 94-95% din toate cauzele penale.”®

Directia generald urmarire penald din cadrul Ministerului Afacerilor Interne este responsabild
pentru organizarea si supravegherea generald a cauzelor penale. Aceasta are subdiviziuni teritoriale
(ale Ministerului) si subdiviziuni specializate (pentru infractiuni impotriva proprietatii, crima organi-
zatd, pentru infractiuni de rezonanta sociald sporitd).

Directia generala urmadrire penala are 40 de membri ai personalului la sediul central, in timp ce
numarul total de ofiteri de urmarire penali este de aproximativ 650. In medie, fiecare ofiter de urma-
rire penala are permanent 60 de cazuri in lucru.

Ofiterii de urmarire penala intervievati pentru prezentul raport au fost intrebati despre rolul lor
in sistemul de justitie penala, despre modul in care inteleg ceea ce se asteapta de la ei, modul in care
este evaluat randamentul lor, precum si despre perceptiile lor asupra unor probleme de baza din
sistemul de justitie penala.

Solicitari din partea procurorilor si a sefilor de directii

Comisarii de politie fac presiuni asupra ofiterilor de urmarire penala ca acestia sa descopere un
procentinalt de infractiuni-intr-adevar, adaosurile la salariu depind de rata infractiunilor descoperite,
avand descoperirea infractiunilor ca indicator de performantd de baza. In consecinta, rata globala
de descoperire in Republica Moldova este de 80%. In unele sectoare, aceasta este raportata pana
la 96%, un procent inacceptabil de inalt chiar si pentru tdrile cu cele mai mari resurse disponibile.

s Urmdrirea penald este, de asemenea, desfasurata de alte trei organe: Procuratura Generala (care exercita controlul
asupra activitdtii de urmarire penala, dar care, de asemenea, are responsabilitatea de a urmdri penal unele categorii
de infractiuni), Serviciul Vamal si Centrul pentru Combaterea Crimelor Economice si Coruptiei (a se vedea Sectiunea
2.6.1).
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De exempluy, rata de descoperire pentru toate infractiunile inregistrate in Anglia variaza in jur de
25%.7¢ In R. Moldova, ofiterii de urmarire penala spun ca solicitarile concurente ale procurorilor si al
comisarilor afecteaza negativ capacitatea de a finaliza lucrul lor.”” Ei sustin cd rata reala de descoperire
este de aproximativ 40%.

Nota referitoare la rata de ,descoperire a infractiunilor”:

Termenul ,descoperirea infractiunilor” este utilizat in practica organelor de urmarire penala ale
RepubliciiMoldova, desi nu este prevazut si explicatin nici un act normativ. Majoritatea respondentilor
interviurilor efectuate in vederea pregatirii raportului au mentionat rata de descoperire a infractiunilor
ca unul din indicatorii principali ai activitdtii organelor de urmarire penald, care de fapt afecteaza
negativ activitatea acestora deoarece sunt presati sa atinga anumite cifre indiferent de necesitatile
si posibilitatile reale. De asemenea s-a mentionat interpretarea diferita a notiunii de ,dosar finisat”
de catre diversi actori ai justitiei penale. In special, se pare cd organele de urmarire penald definesc
in practica dosarele finisate ca fiind acele dosare depuse la procuror pentru inaintarea invinuirii,
indiferent de solutia finala a acestora. Respectiv, ratele de descoperire a infractiunilor se calculeaza in
functie de numarul si solutiile dosarelor trimise de ofiterii de urmarire penala procurorilor.

Aceasta interpretare este apriori gresita. Descoperirea infractiunilor in alte state inseamna
identificarea persoanei care a comis infractiunea, care, in cauzele trimise in judecatd, este stabilita
doar dupa finisarea cauzei penale in instanta de judecata.

In R. Moldova, organele MAI si ale Procuraturii nu intocmesc aceste rapoarte statistice dupa
intrarea in vigoare a sentintelor pronuntate, deoarece in cele mai dese cazuri sunt in detrimentul
intereselor departamentale. Rata descoperii infractiunilor ar diminua esential daca ar fi calculatd
conform rezultatelor sentintelor pronuntate.

Am fincercat sa clarificam notiunea si datele oficiale referitoare la indicele de descoperire a
infractiunilor si notiunea ,dosar finisat” si ,infractiune descoperita” de la MAI si Procuratura Generald
si am primit urmatoarele rdspunsuri.

Ministerul Afacerilor Interne a raspuns ca ,Codul de procedura penala din 14.03.2003 nu
reglementeaza notiunea de ,infractiune descoperita”. Dosarul se considerd finisat cand urmarirea
penala a fost terminata prin adoptarea de catre procuror a uneia din deciziile prevazute de art. 291
cpp”.7s

Procuratura Generald a raspuns urmdtoarele. ,Sintagma ,dosar finisat” nu este un termen
procesual si, respectiv, definitia acestuia difera in functie de etapa procesului penal. In faza preju-
diciaré a procesului penal, este utilizatd sintagma ,urmarire penald terminata”. n acest sens, urmarirea
penala este consideratd terminata cand procurorul, constatand ca sunt respectate dispozitiile
Codului de procedura penald, cd urmarirea penald este completa si ca exista suficiente probe legal
administrate, dispune una din solutii:

76 http://news.bbc.co.uk/1/hi/england/5404402.stm; http://www.guardian.co.uk/uk/2001/jul/19/ukcrime.alantravis

7 Ofiterii de urmarire penala s-au plans de presiunile verbale de a prezenta date operative in cadrul sedintelor zilnice

cu comisarul. Pe de alta parte, procurorii preseaza ofiterii de urmarire penala sa prezinte materialele cauzelor la
procuror in data de 25 a fiecarei luni, intrucat aceasta este data la care se inchide baza de date. Aceasta logica de a
alege ziua a 25-a ca data de inchidere nu este clard si este frustranta pentru ofiterii care nu reusesc sa prezinte toate
materialele pentru inregistrare. Procurorii sunt, de asemenea, reticenti in a se conforma limitelor de timp privind
urmaririle penale si sustin ca suspectii se ,ascund de justitie” si, astfel, continud sa prezinte acuzatii dupa expirarea
termenului de inaintare a invinuirii.

78 Datele statistice (pe tard) prezentate de Ministerul Afacerilor Interne: Scrisoarea din 28.05.2008 din partea

presedintelui Comisiei juridice, pentru numiri si imunitdti a Parlamentului RM cu rapoartele statistice anexate si
raspunsurile la intrebérile specifice.
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1. Pune sub invinuire faptuitorul, daca acesta nu a fost pus sub invinuire in cursul urmaririi penale,
intocmeste rechizitoriul prin care dispune trimiterea cauzei in judecata. in acest caz, momentul final
al actiunii este confirmarea de cdtre procurorul-sef a rechizitoriului intocmit;

2. Prin ordonantd motivata dispune incetarea urmaririi penale sau clasarea cauzei penale.

<n

Sintagma ,infractiune descoperita”, ca volum, este mai vasta, definitia acesteia urmand a fifacuta
tinandu-se cont de principiul prezumtiei de nevinovatie.

Astfel,luandin consideratie ca orice persoandacuzata de oinfractiune este prezumata nevinovatd
pana ce vinovdtia sa va fi legal stabilitd, infractiunea nu va intruni calificativul de ,descoperitd” pana
cand printr-o hotdrare judecatoreasca ramasa definitiva cineva nu va fi declarat vinovat de comiterea
acestei infractiuni. Aceasta pozitie este sustinutd si de faptul ca in cazul pronuntarii sentintei de
achitare pe motiv ca fapta nu a fost savarsita de inculpat, organul de urmarire penala este obligat sa
continue urmdrirea penala pentru identificarea faptuitorului (art. 390 al. (2) din Codul de procedura
penala).”

Coroborand raspunsurile de mai sus cu raspunsurile respondentilor la interviurile efectuate
cu ofiteri de urmadrire penald, procurori, judecatori, avocati si reprezentanti ai factorilor de decizie
relevanti, concluzia noastra este cd termenii de ,infractiune descoperita”, ,dosar finisat” si ,rata de
descoperire ainfractiunilor” sunt interpretati diferit de diferiti actori, inclusiv de conducerea organelor
relevante si angajatii acestora. Respectiv recomandarea este de a clarifica notiunile respective, a
modalitdtii de colectare siinterpretare a datelor referitoare la infractiunile inregistrate, dosare trimise

la procuror, la instanta si infractiuni descoperite.

Modificari in competentele si sarcinile ofiterilor de urmarire penala

Codul de procedura penala din 2003 a redus competentele ofiterilor de urmarire penal in mod
considerabil. Procurorii, si nu ofiterii de urmdrire penala, au acum autoritatea de a solicita arestari pre-
ventive si alte masuri preventive dispuse de catre instanta judecdtoreasca. Verificarea inregistrarilor
infractiunilor a fost repartizata ofiterilor de urmarire penala, ceea ce contribuie la cresterea poverii
administrative de pe umerii acestora.

Procesul penal ineficient

Persoanele intervievate se plang ca procesul penal este ineficient. De exemplu, mandatele de
arest sau de perchezitie pot fi solicitate doar de la judecatorul de instructie de catre procuror, care,
initial, trebuie sa primeasca solicitarea de la ofiterul de urmérire penalg, iar apoi merge la judecatorul
de instructie. Ofiterii de urmarire penala nu pot efectua perchezitii sau arestari daca procurorul sau
judecatorul de instructie nu sunt disponibili. Mai mult, lantul de comanda de la procuror la ofiterul
de urmarire penala si apoi la organele de constatare sau la inspectorul de sector, de asemenea, este
un domeniu birocratic. Spre exemplu, reaudierea martorilor dupad pornirea urmaririi penale chiar si
atunci cand acestia mai fusesera audiati pana la pornirea procesului penal.

Legitimitatea politiei in ochii publicului

Unii intervievati au fost de parerea ca comisarii raionali ar trebui mai curand alesi de catre
populatia raionului decat numiti de catre Ministerul Afacerilor Interne. Acest lucru ar motiva comi-
sarii sa serveasca mai curand poporul decat Ministerul. Altii au subliniat caracterul militar continuu

79 Datele statistice (pe tard) prezentate de Procuratura Generala: Scrisoarea din 27.05.2008 din partea presedintelui

Comisiei juridice, pentru numiri si imunitati a Parlamentului RM cu rapoartele statistice anexate si raspunsurile la
intrebarile specifice.
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al politiei, ai carei membri sunt, in principal, absolventii Academiei de Politie, ca fiind un factor care
mentine axarea politiei pe urmdrirea penala a infractiunilor, si nu pe prevenirea infractiunilor, servirea
intereselor victimelor sau asigurarea drepturilor inculpatilor. Aceasta structura ierarhicd a gradelor
militare, de asemenea, a mentinut axarea politistilor pe promovarea in grad.

Lipsa resurselor umane

Aproximativ 50-60% din ofiterii de urmadrire penald au mai putin de trei ani de experientd, ceea
ce afecteaza capacitatea acestora de a investiga infractiunile grave. Directia generald urmarire penala
are un program foarte bun de formare profesionald; totusi, impactul acestuia este redus din cauza
fluctuatiei sporite a cadrelor in randul ofiterilor de urmarire penala.

Lipsa resurselor tehnice

Republica Moldova nu are un laborator pentru expertiza genetica. Astfel, trebuie utilizate labo-
ratoarele din Ucraina sau din Romania, care sunt foarte scumpe. Chiar si locurile de recoltare a ADN-
ului reprezinta o problema. Deseori sunt utilizate vehiculele politiei de la alte sectii. Nu existd acces la
internet sau la bazele de date juridice.® Politistii sunt deseori nevoiti sa-si procure singuri computere
si hartie. Unicul laborator de expertiza a amprentelor se afla la Chisinau.

Performanta slaba a organelor de constatare

Organele de constatare sunt primele care ajung la locul faptei si care colecteaza probele. Cu
toate acestea, de multe ori, acest lucru este efectuat in mod incorect, iar rezultatul nu poate fi folosit
ca proba. Procurori si judecatori, de asemenea, au abordat aceasta problema. Autoritatea acestor
organe a fost extinsa®' (a se vedea mai sus competenta extinsd pdnd la pornirea procesului penal). Ins-
pectorii de sector, precum si politia pentru mentinerea ordinii publice (Serviciul patruld si santineld)
sunt foarte prost remunerati, rezultatul fiind standarde profesionale scazute si lipsa motivatiei.

Evidenta inexacta

Afostabordatun motiv majordeingrijorare:cel cu privire lametodele deinregistrare ainfractiunilor
de cdtre politie. Exista doua registre: registrul de evidenta a sesizdrilor cu privire la infractiuni si regi-
strul de evidenta a altor informatii cu privire la infractiuni.

Principala diferenta dintre aceste doua registre este ca primul include infractiunile raportate,
iar informatiile din al doilea registru nu sunt luate in considerare la elaborarea statisticilor privind
infractionalitatea. Ofiterul de serviciu decide ce sa se inregistreze si in care registru. Comisarul veri-
ficd registrele si poate decide cand sa transfere informatiile dintr-un registru in altul. Factorii luati in
consideratie pentru transferul informatiilor dintr-un registru in altul sunt foarte subiectivi, in functie
de vointa ofiterului de serviciu si de decizia comisarului.

Experienta arata ca infractiunile cu anumita rezonanta sociald, de obicei, sunt inregistrate, in
timp ce infractiunile usoare sau mai putin grave, de multe ori, nu sunt inregistrate ca informatii des-
pre infractiuni, ci mai curand ca ,alte informatii” si rareori sunt transferate in registrul corespunza-
tor, pentru a evita influenta negativa asupra statisticilor generalizate. Acest lucru poate fi cauza unor
discrepante dintre indicatorii victimizarii si cifrele oficiale privind infractionalitatea (a se vedea mai
sus Nivelurile de victimizare).

8 Un intervievat a mentionat ca in comisariatul respectiv editiile Monitorului Oficial sunt primite doar de catre

contabilitate!
8 Legea nr. 256-XVI din 29.11.07 (modificarea art. 273 al CPP).
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Tabelul de mai jos arata cifrele din diferite registre pentru anii 2005-2007. Registrul 2 (care nu
este luat in consideratie la elaborarea statisticilor privind infractionalitatea) a aratat o crestere marca-
ta coerentd, in timp ce registrul 1 pare a fi fluctuant. Presupunand ca ratele de raportare sunt aceleasi
pentru ambele tipuri de registre, aceste cifre ar trebui sa se modifice in tandem.

Tabelul 10: Numarul de sesizari si alte informatii despre infractiuni®
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Existenta in continuare a torturii

Tehnicile de interogare care ajung pana la torturd sau tratament inuman si degradant sunt uti-
lizate in continuare, insa politia criminala neaga faptul ca acestea ar fi larg raspandite. Acuzatiile de
tortura sunt examinate de catre Procuratura. Ministerul Afacerilor Interne, de asemenea, are o unitate
speciala (securitatea interna), care este responsabila pentru investigarea acuzatiilor de tortura (prin-
tre alte sarcini). Intrucat procurorii depind de ofiterii de politie in activitatile lor de urmarire penald
si, de asemenea, desfasoara urmariri penale, ei au un interes scazut de a dezvalui cazurile de tortura.
Ca raspuns la aceasta critica, Procurorul General a emis un ordin, in 2007, prin care procurorii militari
(care, de obicei, investigheaza doar infractiunile savarsite de catre membrii armatei) sunt responsabili
pentru urmdrirea penala a tuturor acuzatiilor de tortura.®® Cu toate acestea, avand in vedere caracte-
rul ierarhic (prevazut legislativ) al organelor de urmarire penald, ramane problematic faptul ca, desi
procurorii investigheaza actele de tortura, dependenta profesionala de ofiterii de urmarire penala
exista in continuare.®

Din cauza lipsei facilitatilor tehnice si a experientei adecvate a ofiterilor de urmarire penala, ur-
maririle penale sunt inca axate pe recunoasterea vinovatiei, iar recunoasterea vinovatiei este, deseori,
obtinutd sub presiune, in pofida faptului ca probele obtinute prin mijloace ilegale trebuie excluse de

8 Datele statistice (pe tara) prezentate de Ministerul Afacerilor Interne: Scrisoarea din 28.05.2008, din partea
presedintelui Comisiei juridice, pentru numiri si imunitdti a Parlamentului RM si rapoartele statistice anexate cu
raspunsurile la intrebarile specifice.

8 Procuratura Generalad a Republicii Moldova, Ordinul nr. 261/11 din 19 noiembrie 2007, ,Cu privire la organizarea
urmaririi penale a cazurilor de tortura, tratament inuman sau degradant”.

84 Alin.5al Ordinului prevede: 5. Ori de cate ori din afirmatiile de torturd va rezulta o suspiciune rezonabild, procurorul
va porni imediat urmarirea penald pentru a colecta operativ probele in legatura cu infractiunea, circumstantele in
care a fost savarsitd, identificarea autorului etc.”
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catre judecatorin instanta (art. 94 al CPP). Rapoartele independente ale Comisarului European pentru
Drepturile Omului si Amnesty International condamna deopotrivd existenta in continuare a torturii
in Republica Moldova.®

Coruptia continua

Persoanele intervievate au fost de acord ca coruptia ramane a fi o problema, dar toate au consi-
derat ca proportiile acesteia sunt exagerate. Cauzele coruptiei se considera salariile mici in organele
de politie si toleranta la cazurile de coruptie, atat in randul ofiterilor superiori de politie, cat si in so-
cietate in general. Persoanele intervievate au remarcat faptul ca salariul lor este compus din salariul
de baza si primele plétite in functie de diferite criterii (ani de serviciu, performanta lunara). Salariul
de baza este mic, prin urmare, primele sunt cruciale. Pentru intervievati pare a fi neclar modul in care
sunt calculate primele. Acest lucru implica un grad inalt de discretie din partea comisarului si face
colaboratorii dependenti de superiorii lor.

O persoana intervievatd, anterior angajata in politie, a sustinut cd, in perioada 2000-2002, a exis-
tat o practicd raspandita ca fiecare post de comisar sa aibd un anumit pret (aproximativ 5000 USD),
la fel ca orice post de sef de directie in cadrul comisariatelor raionale (aproximativ 3000 USD). in mod
similar, orice promovare ierarhica costa o anumita suma de bani.

Academia de Politie, care are scopul de a instrui viitorii ofiteri de politie, nu oferd instruire gra-
tuitd, iar studentul trebuie sa achite o taxa de inscriere, care, apoi, ,trebuie recuperata” cand acesta se
angajeaza la Minister. Anumite posturi in cadrul comisariatelor si in Ministerul Afacerilor Interne sunt
considerate ,profitabile”, iar ofiterii care lucreaza in astfel de posturi urmeaza sa achite o anumita

suma de bani superiorilor lor, care apoi ii transfera superiorilor lor si asa mai departe.¢

O atentie insuficienta acordata victimelor

Nici aspectele ce tin de protectia victimelor, nici cele ce tin de prevenirea infractiunilor nu au
fost abordate de cétre ofiteri din proprie initiativa, ei sugerand cd acestea nu reprezinta prioritati. Un
ofiter de urmdrire penald a sustinut ca prevenirea infractiunilor nu este o parte a rolului lor, deoarece
exista un departament special pentru acest scop. Cu toate acestea, un alt ofiter a remarcat faptul ca
protectia victimelor a obtinut recent o mai mare importanta. Astfel, ofiterii de urmadrire penala ar
trebui, in mod curent, sa intreprinda masuri de asigurare a compensatiilor pentru victima, prin se-

8 ,Amploarea problemei de rele tratamente fata de persoanele private de libertate de cétre politia din Republica
Moldova, precum si problema legata de lipsa responsabilitatii pentru relele tratamente, nu sunt nici noi, nici
necunoscute. Pana in prezent, incepand cu anul 2005, Curtea Europeana a Drepturilor Omului a constatat incalcari
ale articolului 3 al Conventiei europene a drepturilor omului de catre Republica Moldova in 22 de hotdrari
pronuntate. Intr-o hotarare recentd, Gurgurov c. Moldovei (nr. 7045/08), Curtea a hotérat in unanimitate ci a existat
o incdlcare a articolului 3, din cauza durerii si suferintei severe provocate domnului Gurgurov de catre politie si a
obstacolelor - create de procuratura in timpul urmaririi — de a identifica persoanele responsabile. Mai mult decat
atat, ca urmare a vizitei sale in R. Moldova din septembrie 2007, Comitetul European pentru Prevenirea Torturii
(CPT) a concluzionat ca ,fenomenul de rele tratamente ale politiei ramane a fi de proportii grave”, Raportul lui
Thomas Hammarberg, Comisarul Consiliului Europei pentru Drepturile Omului, ca urmare a vizitei sale in Republica
Moldova din 25-28 aprilie 2009, Strasbourg, 17 iulie 2009, CommDH (2009) 27, alin. 40. A se vedea, de asemenea,
Tortura si relele tratamente ale politiei din R. Moldova: ,E ceva normal”, Amnesty International, octombrie 2007, Al
Index: EUR 59/002/2007, p. 30 — care ajunge la concluzia ca ,tortura si relele tratamente aflate la dispozitia politiei
sunt larg raspandite si sistematice in Republica Moldova. Organele de aplicare a legii sunt cunoscute ca obtinand
declaratii si marturii de la inculpati prin forta, uneori prin recurgerea la torturd” ... ceea ce este cauzat de diferite
motive, inclusiv lipsa resurselor financiare pentru urmarire penala, bazarea prea mare pe declaratii, lipsa instruirii si
echipamentului de colectare a probelor si de stabilire a faptelor din speta, precum si atitudinile ofiterilor de politie,
sistemul de evaluare a activitatii ofiterilor de politie si sistemului de recompense si motivare in cadrul Ministerului
Afacerilor Interne.

8  Aceste fapte au fost marturisite de catre un fost angajat al Ministerului Afacerilor Interne, pe care autorii nu le pot
verifica, nu subscriu si nu sustin autenticitatea lor.
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chestrul pus pe proprietatea invinuitului. Nu existd un mecanism functional de protectie a victimelor
si martorilor, cu exceptia Directiei protectia martorilor din cadrul Ministerului Afacerilor Interne, iar
ofiterii au spus c&, de multe ori, ei nu sunt in masura s3 asigure protectia acestora. in special in ca-
zurile de violenta in familie, lor le lipsesc mecanismele eficiente de protectie a familiei si, adesea, ei
utilizeaza arestul preventiv ca mijloc de mentinere a banuitului, invinuitului sau inculpatului departe
de familia presupusa a fi victima abuzului.

3.1.5 Masurarea performantei politiei

Legislatia prevede mdsurarea rezultatelor urmdririi penale. Aceastd legislatie pune accentul pe
Jfinalizarea” urmaririi penale si numarul de urmariri penale.®” in 2005, misiunea EUBAM in Republica
Moldova a publicat un raport detaliat privind evaluarea performantei activitatii de urmarire penala si
a procuraturii din Republica Moldova, impreuna cu proiectele de modificare a criteriilor de masurare
a performantei si de trecere a functiei de elaborare a rapoartelor statistice de la Ministerul Afacerilor
Interne la Procuratura General3, iar a functiei de analiza - la Biroul National de Statistica. Modificarea
nu a urmat toate recomandadrile. Ministerul Afacerilor Interne publica in continuare date statistice
privind infractionalitatea, dar acestea sunt aprobate de Procuratura Generald, fiind apoi transmise
Biroului National de Statisticd in scopuri stiintifice si analitice.

Impresia de ansamblu din interviuri este cd ofiterii de urmarire penald percep in continuare
drept principal indicator al activitatii lor ,numarul de infractiuni descoperite” pe care trebuie sa le
raporteze lunar superiorilor. Acesta este un termen depasit, care se refera la materialele cazurilor
transmise procurorului, indiferent de rezultatul examinarii de catre procuror a materialelor cazului.
Aproape toti ofiterii de urmarire penala au spus ca aceasta masurare a performantei a fost ineficienta,
unii considerand-o chiar contraproductiva.

Mai mult de atat, unii ofiteri de urmarire penala sustin ca au planuri informale cu privire la nu-
marul de cazuri pe care trebuie sa le ,descopere” lunar si sa le expedieze procurorului. Pentru unii,
realizarea planului a avut consecinte financiare, intrucat comisarul poate reduce sau taia din prime,
pentru altii, acest plan nu a insemnat nimic mai mult decat o simpla cerinta care putea fi ,negociata”
cu superiorii daca existau suficiente argumente de ce acesta nu poate fi realizat.

8 Legeanr.216din 29.05.2003 cu privire laSistemul informational integral automatizat de evidenta ainfractiunilor,
a cauzelor penale si a persoanelor care au savarsit infractiuni prevede urmatoarele criterii de apreciere a
rezultatelor activitatii de urmadrire penala - art. 17 al Legii:

(1) Criteriul unic de baza la aprecierea rezultatelor activitatii de urmarire penala la nivel national sau la nivel de
unitate administrativ-teritoriala este numarul de infractiuni inregistrate centralizat dupa criteriul teritorial, a caror
urmarire penala a fost terminata prin adoptarea de catre procuror a uneia din urmatoarele decizii:

a) trimiterea cauzei penale cu rechizitoriu instantei de judecata pentru examinare in fond;

b) trimiterea cauzei penale instantei de judecata pentru aplicarea masurilor de constrangere cu caracter
medical;

¢) incetarea urmaririi penale sau clasarea cauzei penale;

d) incetarea procesului penal in conditiile art.495 alin.(1) pct.1) din Codul de procedura penala;

e) suspendarea conditionata a urmaririi penale;

f) incetarea procesului penal cu liberarea de raspundere penald a minorului;

g) transferul urmadririi penale altui stat.

(2) Ponderea infractiunilor inregistrate in perioada de gestiune a caror urmarire penala a fost terminata prin
adoptarea uneia din deciziile specificate la alin.(1) se calculeaza raportand numarul lor, stabilit conform rezultatelor
primite de la organele de urmarire penald, la numarul total de infractiuni inregistrate prima data in perioada de
gestiune in teritoriul respectiv, adica de la 1 ianuarie pana la data necesara perioadei de gestiune, indiferent de
data comiterii infractiunii.

(3) Alte criterii se stabilesc de catre fiecare participant la Sistem de sine statdtor, conform criteriilor teritorial si
departamental de evidentd unica a infractiunilor si a cauzelor penale, tindnd cont de functiile executate, prevazute
de legislatia in vigoare. Criteriile stabilite de sine statator sunt de uzintern departamental, iar rezultatele estimative
obtinute sunt folosite de organele respective pentru necesitati de serviciu.
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O persoana intervievata a dezvaluit ca, la sfarsit de luna, exista o concurenta informala intre co-
misariate. Astfel, multe dintre infractiunile ,descoperite” ar putea sa nu fie raportate decat la sfarsitul
lunii, dupa ce se vad datele de la alte comisariate. Acest lucru poate contribui la rate de descoperire
extrem de inalte.

Intrebate daca opinia publici cu privire la ofiterii de urmarire penala si experienta populatiei
in etapa de urmarire penald este importanta pentru evaluarea activitatii acestora, persoanele inter-
vievate au declarat cd acesta este un factor nou, recent auzit in declaratiile sau discutiile din cadrul
Ministerului Afacerilor Interne. Opinia publica nu pare a fi relevanta in activitatea zilnica, intrucat nu
sunt desfdasurate sondaje in mod curent si nu este colectat feedback-uri (opinii) de la oamenii care au
legatura cu ofiterii de urmarire penala (in orice calitate).

Timpul sau durata urmaririi penale nu este un indicator oficial de performanta, dar este luat
in consideratie de unii ofiteri de urmarire penala si de catre Directia generala urmarire penala. Din
momentul introducerii unor limite de timp pentru urmarirea penala a cazurilor in care inculpatul este
arestat, problemele legate de durata urmaririi nu mai exista.®

Ministerul Afacerilor Interne a mentionat urmatoarele date considerate importante la aprecierea
activitatii si a succesului Ministerului si a subdiviziunilor sale, si anume lipsa in procesul de lucru a
urmatoarelor neajunsuri si lacune:

- Numarul cauzelor penale restituie de procuri pentru completarea urmaririi penale;
- Numarul cauzelor penale incetate sau clasate pe motiv de reabilitare;

- Restituirea cauzelor penale pentru completarea urmaririi penale din cele propuse pentru sus-
pendarea urmaririi penale;

— Numarul materialelor propuse pentru neinceperea urmaririi penale si restituite de catre procu-
ror cu indicatie de incepere a urmaririi penale;

— Numarul de plangeri, sesizari si incheieri interlocutorii care s-au confirmat;
- Repararea prejudiciului material cauzat prin comiterea infractiunii;

— Numarul de sesizari inaintate cu privire la inlaturarea cauzelor si conditiilor care au admis co-
miterea infractiunii;

— Numarul abaterilor disciplinare comise de ofiterii de urmarire penala.

Sugestii alternative pentru masurarea performantei politiei/ofiterilor de urmarire penald au fost
furnizate de persoanele intervievate:

. Indicatorii cantitativi sunt importanti, in special pentru mentinerea disciplinei. in acelasi timp,
acesti indicatori cantitativi trebuie corelati cu calitatea. De exemplu, in cazul in care ofiterului fi
este repartizata o cauza privind o infractiune deosebit de grava sau exceptional de grava, acest
lucru ar trebui luat in consideratie intr-un mod diferit fatd de alte categorii de infractiuni.

. Sondaje de opinie sau formulare de feedback de la populatie ar trebui colectate si analizate
in mod curent. In acest fel, ofiterii de urmdrire penala ar acorda mai multa atentie modului
n care ei se comporta cu populatia / oamenii care se adreseaza pentru ajutor.

8 A existat o problema, dupd adoptarea noului CPP, si anume ca acesta nu a prevazut de la inceput procedura de
suspendare a urmaririi penale, ceea ce ainsemnat, practic, multe cazuri de prelungire inutila a urmaririlor penale, in
special in cazurile in care inculpatii nu puteau fi gasiti. La initiativa Ministerului Afacerilor Interne, aceasta institutie
afostinclusa in CPP (institutia a fost introdusa in CPP prin Legea nr. 264-XVI din 28.07.06, articolele 287/1-278/3).
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. Numarul de infractiuni inregistrate ar trebui considerat drept un indicator. In cazul in care
sunt luate in consideratie doar infractiunile ,descoperite”, aceasta duce la faptul ca politia
sa nu fie dispusa sa inregistreze toate infractiunile.

. Numadrul de cauze penale restituite de catre procuror pentru investigatii suplimentare ar trebui
luat in consideratie ca un indicator negativ care ar motiva ofiterii sa facd o munca mai calitativa.

. Numadrul de incalcari ale drepturilor omului confirmate in instanta judecatoreascd este,
de asemenea, un indicator negativ care va motiva ofiterii de urmarire penald sa respecte
prevederile legii in activitatea lor, in special la colectarea probelor.

. Masura in care sunt intreprinse actiuni necesare pentru repararea prejudiciului cauzat prin
infractiune, care va motiva ofiterii de urmdrire penala sa acorde mai multa atentie partilor
vatamate.

«  Activitatea de prevenire a infractiunilor efectuata de catre ofiterii de urmarire penald, de
exemplu, numarul si calitatea analizei cauzelor unor anumite infractiuni, precum si alte
activitati pe care le intreprind ofiterii in acest sens.

. Numadrul de retineri ilegale.
. Numadrul de plangeri confirmate / satisfacute cu privire la calitatea urmaririi penale.

. Nivelul de apreciere de cdtre populatie.

S-a propus a se exclude o serie de indicatori de performanta, care doar denatureaza imaginea
reald si invita la superficialitate in activitatea ofiterilor de urmarire penala:

. Numarul de cazuri expediate procurorului.
. Numarul de cazuri expediate instantei judecatoresti.

. Numadrul de infractiuni nedescoperite.

Toate persoanele intervievate au fost intrebate daca ar avea incredere in sistemul de justitie
penal3, in cazul in care ele insesi ar fi inculpate sau victime. In mod curios, niciuna dintre acestea nu a
spus ca ar avea incredere in sistem suta la suta!

3.2 Procuratura in Republica Moldova

3.2.1 Istoricul recent al procuraturii din Republica Moldova

Pentru a intelege pozitia procuraturii din R. Moldova actuald, este necesara intelegerea scopu-
lui Procuraturii din URSS, a carei parte a fost si Republica Moldova, pana in 1991. Acest istoric este
important, deoarece majoritatea procurorilor care lucreaza actualmente in Republica Moldova au
functionat sau au fost instruiti in perioada sovietica si, astfel, aduc cu ei perceperi vechi ale rolului lor,
care pot persista in atitudinile lor contrar reformelor juridice descrise in acest raport.

Procuratura era investitd cu cea mai mare autoritate in cadrul sistemului de justitie sovietica. So-
vietul Suprem numea in functie Procurorul General al Uniunii Sovietice pentru o perioada de cinci ani.
Casifn cazul altor functii importante de conducere din cadrul guvernului sovietic, functia de Procuror
General facea parte din nomenclatura aparatului central al partidului.

La randul sau, Procurorul General numea in functie procurorii republicilor, adjunctii acestora,
precum si procurorii capitalelor. Procurorul republicii numea ceilalti procurori. Procurorii de la toate
nivelurile, in ceea ce priveste actiunile lor, in mod teoretic, se subordonau Sovietului Suprem. Totusi,
autoritatea era delegata de catre Procurorul General si, astfel, aceasta era exercitata independent
de orice organ guvernamental regional sau local.?? Angajatii Procuraturii nu se supuneau autoritatii
sovietelor locale, ci autoritdtii partidului.

8 http://www.country-data.com/cgi-bin/query/r-12634.html
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Constitutia Sovieticd din 1977°° prevedea un mandat complet pentru Procuraturd, indicand ca
+Procuratura este imputernicita cu ,puterea suprema de supraveghere a urmarii stricte si uniforme
a legislatiei de catre toti ministrii, toate comitetele si departamentele, intreprinderile, institutiile si
organizatiile, organele executiv-administrative ale Sovietelor Locale ale Alesilor Poporului, colhozuri-
le, cooperativele si alte organizatii publice [si] functionarii si cetatenii” URSS." Procurorii, astfel, supra-
vegheau activitatea tuturor organelor guvernamentale, intreprinderilor, institutiilor si organizatiilor
sociale in vederea asigurarii faptului ca acestea respecta legislatia.

Astfel, Procuratura a fost imputernicitd sa verifice amdnuntit aproape toate aspectele justitiei
din URSS. Niciun pas din cadrul procesului de justitie penald - arestul, perchezitiile, urmaririle penale,
apelurile - nu putea fi realizat fara autorizatia Procuraturii, si aceasta a supravegheat penitenciarele,
reclamatiile detinutilor si toate actiunile politiei.”

Desi Procuratura detinea autoritatea oficiala de supraveghere a Ministerului Afacerilor Interne in
cazul arestarilor si urmadririlor penale in dosare politice, au existat putine probe cum ca Procuratura,
de fapt, a exercitat aceasta functie.”® La finele perioadei sovietice, 15 000 de juristi, sau 12% din toti
juristii, erau angajati in procuratura.®*

Dupa cum remarca unii specialisti, in conditiile scopului si autoritdtii vaste a Procuraturii,
potentialul de abuz era inalt.”* De exemplu, procurorii de nivel local erau frecvent implicati in intimi-
darile deschise ale adversarilor politici sau incercau sa redeschida dosarele in care acestia fusesera
achitati.”

3.2.2 Reforma procuraturii

Procuratura a fost unul dintre primii candidati pentru reforma printre institutiile din cadrul sis-
temului de justitie penala din Republica Moldova. Dupa cum s-a mentionat mai sus, principiul de-
politizarii procuraturii a fost introdus la inceputul anului 1992. Legea cu privire la procuratura a fost
consolidatd in 2003 cu propuneri de modificari ulterioare in 2007. Cu parere de rau, legea din 2003 a
pastrat multe din aspectele procuraturii sovietice, iar proiectele de modificari din 2007 au contribuit
putin la schimbarea situatiei. Astfel, in ceea ce priveste legea din 2003, procurorul mentine:

,puterea extensiva de supraveghere a organelor publice si private, precum si a cetatenilor,
inclusiv puteri aferente perchezitiei si confiscarii documentelor si altor lucruri, si solicitarii
explicatiilor, care pot fi aparent exercitate fara cerinta de obtinere a ordinului instantei
judecatoresti. Procurorul la fel poate emite in mod legal ordine obligatorii fard necesitatea de a
recurge la instantele judecatoresti. Procurorul poate interveni in procedurile de urmarire civila
si administrativa, precum si in cele penale. In acest sens, limitele dintre puterile judiciare si de
urmarire penald sunt confuze"’.

0 Art. 164.

91 Conform versiuniiinlimba engleza a lucrarii scrise de Clark, W.A. Crimd si pedeapsdin birocratia sovieticd: Combaterea
coruptiei in elita politicd: 1965-1990 (Crime and punishment in Soviet officialdom: Combating Corruption in the Political
Elite 1965-1990), Sharpe M.E., pag.112.

92 Clark, W.A. Crimd si pedeapsd in birocratia sovieticd: Combaterea coruptiei in elita politicd: 1965-1990), Sharpe M.E.,
pag. 112.

% http://www.globalsecurity.org/intell/world/russia/mvd-su0531.htm

% Clark, W.A. Crima si pedeapsd in birocratia sovietica: Combaterea coruptiei in elita politica: 1965-1990, Sharpe M.E.,

pag. 112.

% Clark, W.A. Crimd si pedeapsd in birocratia sovieticd: Combaterea coruptiei in elita politicd: 1965-1990, Sharpe M.E.,
pag. 112.

%  Clark, W.A. Crimd si pedeapsd in birocratia sovieticd: Combaterea coruptiei in elita politica: 1965-1990, Sharpe M.E.,
pag. 113.

9 Hamilton, J. & Range, H. Comentarii cu privire la proiectul legii modificarilor la Legea cu privire la procuratura (nr.

118-XV din 14 martie 2003), Directia Generala Afaceri Juridice, Consiliul Europei, 11 ianuarie 2007.
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Mai mult ca atat, expertii independenti ai Consiliului Europei au mentionat urmadtoarele:

....procuratura nu este in niciun caz limitata la functia de urmarire a faptelor penale. n acest
sens, are rost de mentionat Recomandarea Adundrii Parlamentare a Consiliului Europei

1604 (2003) cu privire la rolul procuraturii intr-o societate democratica guvernata de un stat

de drept, care, desi nu este obligatorie pentru Statele Membre, prevede (in alineatul 6) ca
responsabilitatile legislative non-penale variate ale principiilor publice de bazd ale Europei” au
continuat sa declare opinia sa (in alineatul 7) ca ,este esential ... ca puterile si responsabilitatile
procurorilor sa fie limitate la urmarirea penala a faptelor penale si un rol general in apararea
interesului public prin intermediul sistemului de justitie penala, cu organe separate, adecvat
localizate si efective, create sd ia povara aferentd oricaror altor functii”. Dupa cum a fost deja
mentionat, chiar dacd aceasta reprezintd opinia Adunarii Parlamentare, ea nu reflecta practica
din cadrul tuturor Statelor Membre ale Consiliului Europei. Este evident faptul ca Procuratura
Generala a Republicii Moldova se afla printre acele procuraturi care nu se conformeaza
modelului, considerat a fi esential de cdtre Adunarea Parlamentara. Printr-un comentariu
general, am observat, in primul rand, ca proiectul Legii nu abordeaza nicio problema
mentionatd mai sus. Majoritatea prevederilor acestuia, dupd cum a fost deja mentionat, par a fi
relativ tehnice. Desi majoritatea prevederilor nu par a fi de sine stdtator inacceptabile, ele nu au
nici un efect asupra unei reforme majore a sistemului care necesita schimbare".

Modificarile proiectului de mai sus nu au fost adoptate, in schimb in 2008 a fost elaborata o noua
lege®, care clarifica structura organizatorica a Procuraturii Generale si creeazd un nou organ autonom,
numit Consiliul Superior al Procurorilor. Legea incorporeaza prevederile cu privire la procedurile de
admitere, promovare si de disciplina ale procurorilor, care urmeaza sa fie tratate de cdtre Colegiul
disciplinar si Colegiul de calificare. Din martie 2009, Procurorul General numeste in functie procurorii
propusi de catre Consiliul Superior al Procurorilor'®, Cu toate acestea insd, multe modificdri sunt superfi-
ciale si in general pastreazd in bund parte competentele procuraturii in afara sistemului de justitie penald,
ignorand recomandadrile nationale si ale Consiliului Europei in aceastd privintd.

Rezultatele interviului de mai jos ne spun cad sfera larga de actiune a procuraturii prezinta semne
de ingrijorare nu doar din punctul de vedere al principiului separatiei puterilor, ci si din punct de
vedere administrativ, reprezentand o povara covarsitoare pentru procurorii de rand, limitand capaci-
tatea acestora de a-si realiza functiile principale ce tin de urmarirea penald si prezentarea acuzarii in
instanta de judecata. In schimb, procurorii superiori au recunoscut faptul c orice reducere a sferei de
actiune va limita in continuare puterea si prestigiul procuraturii.

3.2.3 Rezultatele sondajului cu privire la procuratura

Ca siin cazurile anterioare, foarte multi respondenti nu au dorit sau nu au putut (23-30%) sa dea
un raspuns referitor la diferite intrebari cu privire la urmarirea penald. Tinand cont de influenta deose-
bita a procuraturii din ultimii ani, nu este surprinzator faptul ca rata intrebarilor la care nu s-a raspuns
a depasit rata obtinuta pentru intrebarile similare cu privire la politie.

in ce masura sunteti de acord cu faptul ca procuratura ca institutie aduce invinuiri
intemeiate si corecte din punct de vedere legal?

Mai putin de jumatate (49%) din locuitorii Republicii Moldova au fost de acord cu faptul ca procu-
ratura, ca institutie, aduce invinuiri intemeiate si corecte din punct de vedere legal. Cu toate acestea,

% Hamilton, J. & Range, H. Comentarii cu privire la proiectul legii modificarilor la Legea cu privire la procuratura (nr.

118-XV din 14 martie 2003), Directia Generala Afaceri Juridice, Consiliul Europei, 11 ianuarie 2007.
Care a dus la Legea cu privire la procuraturd, Legea nr. 294 din 25.12.2008, care a intrat in vigoare la 17.03.2009.
10 n vigoare din 17.03.09.
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aproximativ 23% nu au vrut sa raspunda. Printre cei care au raspuns, 64% au fost de acord sau complet
de acord, in timp ce 36% nu au fost de acord sau nu au fost complet de acord cu faptul in cauza.

in ce masura sunteti de acord cu faptul ca procurorii aduc invinuiri intemeiate
si corecte din punct de vedere legal?

Doar 45% dintre respondenti au fost de acord cu declaratia ca procurorii inainteaza invinuiri
corecte. Aproximativ 24% dintre respondenti nu au vrut sa-si exprime opinia. Dintre cei care s-au
pronuntat, 59% au fost de acord sau complet de acord, in timp ce 41% nu au fost de acord sau nu au
fost complet de acord. Acest rezultat, impreund cu rezultatul precedent, sugereaza faptul ca existd
mai multd incredere in institutie decat in persoanele institutiei.

Cat de bine isi indeplinesc procurorii obligatiile de serviciu?

Aproximativ 30% dintre respondenti nu au vrut sa-si exprime opinia cu privire la faptul cat de
bine isi executa activitatea procurorii. Aceasta a reprezentat o ratd maiinalta de intrebdri fard raspuns
decat s-a inregistrat pentru politie. Dintre cei care au dorit sd-si exprime opinia, majoritatea (39%) au
acordat calificativul ,nici bine, nici rau”. Aproximativ 27% au spus ,rdu sau foarte rau”. Aproximativ
349% au acordat totusi un calificativ favorabil. Acesta a fost putin mai inalt decat calificativul favorabil
de 32% la aceeasi intrebare despre politia de urmarire penala. Calificarivul mediu pentru procuraturg,
din maximum 5 puncte, a fost de 3,10, fiind putin mai inalt decat cel pentru ofiterii de urmarire penala
din cadrul MAL.

Ce afecteaza ratingul procurorilor?

Analiza de regresie arata cad urmdtoarele elemente de profil ale respondentilor: persoand de gen
masculin, cu studii, tanara, victima a infractiunii in ultimii trei ani, produc, fiecare in parte, un impact
negativ semnificativ asupra ratingului procurorilor (,cat de bine isi indeplinesc procurorii obligatiile de
serviciu?”). Nu a existat nicio relatie semnificativa intre clasamentul procurorilor si venituri, nici intre cla-
samente si sesizdrile instantei judecatoresti in ultimii trei ani. Acest lucru sugereaza cd persoanele care au
fostininstanta judecatoreasca sau a cdror bundstare difera par a avea viziuni negative sau pozitive privind
urmadrirea penald si ca asteptarile cetatenilor cu privire la urmdrirea penala sunt satisfacute in instantele
judecatoresti. La examinarea tuturor acestor factori semnificativi, impactul lor rdmane negativ.

Tabelul 11: Ratingul procurorilor conform statutului de victima a respondentilor

Nu este 38%
victima
Victima 42%
0% 20% 40% 60% 80% 100%

B Pozitiv O Neutru B Negativ
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3.2.4 Rezultatele interviurilor cu procurorii

Preocuparile fata de sfera larga de actiune a mandatului Procuraturii Generale

Majoritatea procurorilor nu au fost multumiti de faptul ca, pe langa sarcinile lor de urmarire
penald, trebuie sa examineze reclamatiile si petitiile de la cetdateni si s monitorizeze legalitatea
activitatilor persoanelor juridice si fizice.

Reforma din 2008 a modificat superficial atributiile procurorilor, insa a pastrat esenta compe-
tentelor aditionale celor din domeniul justitiei penale. Conducerea procuraturii pare sa sustina mult
aceste competente vaste. In schimb, procurorii de un grad inferior percep competentele aditionale
justitiei penale ca pe o povara facultativa.

Conducerea pretinde cd existad o ,incredere si respect inalt fata de persoanele din procuratura,
fapt dovedit prin ratele inalte de reclamatii, petitii si alta informatie si solicitdri adresate procuraturii”
si ,lipsa altor organe care sa realizeze aceste functii”. Frecventa solicitarilor adresate procuraturii de
catre populatie poate sa derive atat din incredere, cét si din obiceiul respectiv ramas din perioada
sovietica. Evident, datele de mai jos (a se vedea tabelul 12) indicd o majorare usoara a numarului de
petitii audiate in perioada 2005-2007.

Tabelul 12: Datele statistice comparative privind numarul de petitii parvenite,
solutionate si cel al persoanelor audiate in organele de urmarire penala
n anii 2005 - 2007'"

40000
30000 —
20000 - —
10000 - —
0 -
2005 2006 2007
m Petitii receptionate 29481 32034 33385
M Petitii solutionate 20231 21857 22903
Persoane audiate 31098 31977 32607

Procurorii de nivel inferior afirma ca munca aditionald justitiei penale le ia din timpul necesar
pentru activitati de urmarire penald. Mai mult ca atat, deseori problemele sunt foarte complicate,
cum ar fi cele din domeniul comercial, fiscal sau vamal, care nici nu sunt principalele domenii ale
specializarii acestora. Unii sunt de pdrerea cd activitatea care nu se refera la justitia penald le consu-
ma pand la 50% din timpul lor de munca, desi in alte procuraturi exista procurori specializati, care se
ocupa doar de asemenea probleme.

Unele functii apartin in mod clar altor organe de stat, care pot prelua acest lucru. De exemplu,
acordarea asistentei juridice gratuite de catre procuratura persoanelor cu dizabilitati, minorilor si al-

19" Datele statistice (pe tard) prezentate de Procuratura Generala: Scrisoarea din 27.05.2008, din partea presedintelui

Comisiei juridice, pentru numiri si imunitati a Parlamentului RM si rapoartele statistice anexate cu raspunsurile la
intrebarile specifice.
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tor persoane vulnerabile este inadecvata pentru procuratura, tinand cont de faptul ca exista avocati
care ofera asistenta juridica garantata de stat prin sistemul administrat de cdtre Consiliul National
pentru Asistenta Juridica Garantata de Stat si oficiile sale teritoriale.

In mod similar, in vederea asiguréarii conformarii legale de citre persoanele juridice, existd o
serie de organe, cum ar fi autoritdtile fiscale, instantele de contencios administrativ, Ministerul Me-
diului, inspectia muncii. Pentru distribuirea rolurilor, totusi, bugetul si personalul va trebui sa fie
realocat, si acesta este probabil principalul motiv de rezistentd la nivelul conducerii de a limita rolul
procurorilor.

Prezentul raport sustine ca procuratura trebuie doar sa fie notificata despre o posibild activitate
criminala de catre organele de constatare, imputernicite cu autoritatea de inspectare a conformitatii
activitatii persoanelor juridice si fizice cu cerintele legale. Acestea includ inspectia muncii, autoritatile
fiscale si de mediu. Procurorii nu trebuie sa fie implicati in realizarea verificdrilor ei insisi. Starea actua-
1a de lucruri, deseori, creeaza cu adevarat impresia de manipulare politica.

Urmarirea penald, prezentarea acuzarii in instantele judecdtoresti, protectia victimei si marto-
rilor, analiza tendintelor infractionalitatii si strategiile pentru prevenirea infractiunilor reprezinta un
mandat suficient de vast pentru procurori. Supravegherea executarii sanctiunilor penale nu este total
adecvata pentru procurori, tindnd cont de controlul judiciar si alte mecanisme existente, cum ar fi
Comitetul pentru Plangeri, Mecanismul National de Prevenire si Institutia Avocatilor Parlamentari.

Presiunea venita din partea conducatorilor de resort

Procurorii sufera din cauza presiunii mari legate de dorinta de a avea succes in instanta judeca-
toreasca si pentru pedeapsa pe care o cer in instanta judecatoreasca. Ei trebuie sa prezinte explicatii
detaliate in cazurile cand instanta pronunta sentinte mai blande. Astfel, exista tendinta de a contesta
fiece sentinta mai blanda decat cea propusa de procuror in discursul sdu tinut in etapa dezbaterilor
judiciare.

Relatiile proaste cu ofiterii de urmarire penala

Procurorii pretind ca principalul lor impediment (in conducerea si/sau realizarea urmaririlor pe-
nale si prezentarea acuzarii in instanta judecatoreascd) este relatia proasta cu ofiterii de urmarire
penala si colaboratorii organelor operative de investigatie de pe langa Ministerul Afacerilor Interne,
care din 2001 s-au concentrat asupra atingerii unor tinte cantitative stabilite de catre mecanismele
interne.

Unii procurori percep pozitiv modificarea din 2003 a rolurilor procurorului si ofiterilor de ur-
marire penald, deoarece gradul sporit de control al procuraturii asupra ofiterilor de urmdrire penala
reprezinta o garantie in plus a probitatii ofiterilor de urmarire penala. Acestia intocmesc toate docu-
mentele de urmarire penala si le prezintd procurorilor spre aprobare.

Cu parere de rdu, desi procurorii si ofiterii de urmdrire penald colaboreaza foarte strans in fiecare
caz, ei au motivatii diferite. Ofiterul de urmarire penala, fiind urmarit de ideea obtinerii unor realizari
rapide, este tentat sa trimita cazul cat mai curand posibil procuraturii, chiar daca acest lucru implica
o calitate compromisa.

Procurorii, pe de altd parte, cu toate ca sunt interesati de rapiditatea solutiondrii cazului, sunt
totusi mult mai atenti la calitatea dosarului de caz, deoarece riscd sa fie respins cazul de cétre instanta.
Achitérile sau reducerile semnificative ale acuzarilor sunt considerate ca indicatori negativi pentru
procurori (a se vedea mai jos).
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Reforma din 2003 a lasat ofiterilor de urmarire penalda competenta de colectare a probelor, insa
le-a exclus orice putere de luare a deciziei, astfel lipsindu-i de responsabilitatea finala pentru munca
lor. Impreuna cu indemnul de mai sus privind indicatorii de realizari cantitative, acest fapt a dus, con-
form spuselor unor procurori, la o reducere a calitatii activitatii de urmarire penala.

Unii intervievati au sugerat ca trecerea ofiterilor de urmdrire penala sub jurisdictia procuraturii
sau constituirea lor ca un departament separat reprezintd unica solutie viabila a acestei probleme.

Cercetarea la fata locului si masurile operative de investigatie defectuoase

Procurorii au subliniat problemele privind rezultatele slabe ale organelor de constatare si organe-
lor operative de investigare. Acesti ofiteri sunt responsabili de descoperirea infractiunilor si colectarea
probelor la fata locului inainte de implicarea ofiterilor de urmarire penala. De exemplu, intr-un raion,
doar 30 de infractiuni din 237 (110 la plangerea victimei, 97 din oficiu) au fost inregistrate ca urmare a
activitatii organelor de constatare.

Procurorii se plang, de asemenea, de greselile procedurale comise la cercetarea la fata locului, la
luarea amprentelor digitale, care sunt de multe ori efectuate cu erori, ulterior fiind excluse ca mijloc
de proba. Procurorii sau ofiterii de urmarire penald de multe ori au nevoia de a dubla unele actiuni
procesuale. Acest lucru complica procesul si descurajeaza victimele sau martorii de a colabora pana
la sfarsit, intrucat martorii si victimele sunt audiati, in primul rand, la fata locului de catre organele de
constatare, apoi in cadrul urmaririi penale de catre ofiterii de urmarire penala (si, de multe ori, nu doar
o singura datd), si apoi de catre procurori. Dupa care aceeasi declaratie trebuie sa fie datd in instanta
judecatoreasca. Victimele sunt adesea afectate de aceasta procedura complicata si, in cele din urma,
renunta la cazul lor.

Cele patru organe (procurorii, ofiterii de urmarire penald, organele de constatare si organele
operative de investigatie), de asemenea, conlucreaza foarte prost la analiza cauzelor infractiunilor si
la luarea de médsuri pentru prevenirea unor noi infractiuni.

Chiar in cursul urmariri penale, lantul de comanda intre aceste patru organe este impovdrator
si ineficient. Ofiterii de urmarire penala nu sunt intotdeauna in masura sa efectueze toate actiunile
de urmarire penala si primesc foarte putin sprijin de la organele de constatare si organele operati-
ve de investigatie. Deci diferitele interese urmarite de fiecare organ, echipamentul tehnic sarac si
facilitatile de investigare reduse, salariile lor mici si volumul imens de lucru creeaza aceste disfunctii
in activitatea lor.

Evidenta defectuoasa a inregistrarii infractiunilor si a cauzelor penale

Persoanele intervievate la fel au mentionat ca datele privind infractiunile si cauzele penale
din Republica Moldova nu reflecta intr-o masurd adevarata infractionalitatea din tard. Acest lucru
este cauzat partial de procedurile inadecvate de inregistrare, dar si de impactul indicatorilor de
performanta. Ratele infractiunilor descoperite sunt pur si simplu exagerate pentru atingerea scopuri-
lor. Ratele de peste 80% ale infractiunilor descoperite (cazuri in care autorul a fost identificat) nu co-
respund realitatii. Desi Procuratura este responsabild de verificarea registrelor relevante ale politiei,
in realitate, comisarul de politie este cel care le pdstreaza sub un control total. Aceasta le ingreuneaza
munca si erorile, in mod intentionat sau nu, apar in momentul inregistrarii infractiunilor, care duc la
date statistice denaturate. Infractiunile in care autorul este dificil de identificat, precum si infractiunile
economice si de coruptie tind sa nu fie inregistrate.

O alta denaturare apare atunci cand plangerile cu privire la infractiuni sunt inregistrate, insa
ofiterii de urmadrire penala intarzie pornirea procesului penal, in caz ca astfel de infractiuni sunt difi-
cil de a fi descoperite. Legislatia nu prevede limite de timp dintre inregistrarea plangerii si pornirea
procesului penal. Cazurile simple sunt, din contra, inregistrate rapid si pornite, si deseori un incident
este inregistrat ca un sir de diferite infractiuni, care majoreaza artificial cifrele privind infractiunile si
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adauga valoare inutild la volumul de lucru al fiecarui ofiter implicat. Acest fapt a fost la fel remarcat de
catre judecatorii de instructie'®.

Lipsa de incredere a populatiei

Majoritatea procurorilor spun ca cea mai mare problema a sistemului de justitie penala este lipsa in-
crederii populatieiin sistemul de justitie in general. Aceasta neincredere continud sa fie alimentata de greselile
sau erorile procesuale comise de catre toti actorii urmaririi penale, dar si de instantele de judecata.

In opinia procurorilor, lipsa de solemnitate si de ordine in instantele judecatoresti descurajeaza
populatia. Intarzierile si amandrile extenueaza martorii si victimele, a c3ror prezenta in instanta ju-
decdtoreasca este foarte dificil de asigurat. Desfasurarea sedintelor de judecata in birourile judeca-
torilor, deseori fara respectarea procedurii, creeaza o impresie negativa printre participanti, care, in
consecinta, nu percep instanta ca o autoritate serioasd, ci mai curand ca o institutie de stat ordinara,
ale carei hotarari pot fi modificate.

La fel ca si in cazul ofiterilor de urmarire penald, atunci cand au fost intrebati daca acestia, in ca-
zulin care ar fifost o victima a unei infractiuni sau a unui inculpat, ar avea ei o incredere suta la suta in
sistemul de justitie penala din Republica Moldova, majoritatea raspunsurilor din partea procurorilor
au fost ,nu”. Motivele pentru aceasta se bazeaza pe lipsa promptitudinii cu privire la pornirea proce-
sului penal ca urmare a multor institutii implicate; lipsa interesului de colectare prompta si corecta
a probelor; si pe esecul de a explica drepturile victimelor si inculpatilor in toate etapele procesului,
chiar siin instantele de judecata.

Lipsa masurilor de reabilitare

O alta problema constatata de catre cei intervievati a fost sistemul de executare a pedepselor. Desi
conditiile de detentie s-au imbunatatit, nu existd nicio abordare coordonata in randul institutiilor
de stat: in timp ce Departamentul Institutiilor Penitenciare a inceput sd se concentreze asupra rea-
bilitarii, politia, in special inspectorii de sector, continua sa foloseasca tactici vechi de identificare a
persoanelor condamnate anterior, ca tapi ispasitori pentru infractiuni noi.

Procurorii considera ca ar trebui sa existe mai multe investitii in munca cu detinutii eliberati, pre-
cum si in educarea populatiei, care ii trateaza cu dispret pe fostii detinuti. Mecanismul de implementare
a sanctiunilor nonprivative de libertate necesitd imbunatatiri. Spre exemplu, referitor la munca in folo-
sul comunitatii — autoritdtile publice locale si inspectorii de sector locali nu reusesc sa urmareasca orele
lucrate, prin urmare, aplicarea acestor sanctiuni este haotica si nu realizeaza scopurile propuse.

Dublarea functiilor cu judecatorii de instructie

In timp ce persoanele intervievate in general au sustinut introducerea institutiei judecatorilor
de instructie care sd ofere o protectie suplimentard banuitilor si invinuitilor, procurorii spun ca raman

12 ] egeanr. 216 din 29.05.2003 cu privire la Sistemul informational integral automatizat de evidenta a infractiunilor, a
cauzelor penale si a persoanelor care au savarsit infractiuni prevede urmatoarele criterii de apreciere a rezultatelor
activitatii de urmarire penala, desemneaza Ministerului Afacerilor Interne administrarea bancii centrale de date cu
privire la infractiuni, inregistrarea si pastrarea centralizata a informatiei cu caracter criminal, precum si eliberarea
rapoartelor statistice generalizate privind starea infractionalitatii in tara (art. 7). Proiectul de lege din 2005
privind modificarea Legii nr. 216 din 29.05.2003 a propus excluderea functiei de ,eliberare a rapoartelor statistice
generalizate privind infractionalitatea in tara” din competenta Ministerului Afacerilor Interne, sugerand ,emiterea
de rapoarte statistice generalizate despre criminalitatea in tara de catre Biroul National de Statistica, in baza
informatiilor prezentate de cétre Procuratura Generala, Curtea Suprema de Justitie si Ministerul Justitiei”. Aceasta
propunere nu a fost acceptata, prin urmare, Ministerul Afacerilor Interne se ocupa in continuare de inregistrarea
infractiunilor, de asemenea, fiind responsabil de emiterea rapoartelor statistice generalizate. Noua Lege cu privire
la procuraturd, cu toate acestea, prevede in art.141, litera a) faptul ca Procuratura General3, cu toate departamentele
sale specializate, asigura ,culegerea, prelucrarea, sistematizarea, analizarea, difuzarea si publicarea informatiei
statistice privind starea criminalitdtii si activitatea organelor Procuraturii ”. Aceasta prevedere este binevenita,
in viziunea noastrd, cu toate acestea, se pune intrebarea: cine va fi, in cele din urma, responsabil de eliberarea
informatiei statistice generalizate privind criminalitatea in tara — Ministerul Afacerilor Interne sau Procuratura?
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multe probleme in ceea ce priveste modul de functionare a acestei institutii. Una dintre ele este vo-
lumul mare de lucru al judecatorilor de instructie, in special din unele instante judecdtoresti, care nu
le permite sa examineze detaliat toate cererile si materialele cazurilor. De aceea, multe hotarari sunt
motivate destul de superficial sau chiar nu sunt motivate deloc.

Persistenta torturii

Procurorii intervievati sustin cd numarul de incidente de tortura in Republica Moldova s-a re-
dus in mod semnificativ, ca urmare a trei motive majore: procese penale si condamnari pentru acte
de torturd; utilizarea redusa a arestului preventiv; si transferul locurilor de detentie preventiva catre
Departamentul Institutiilor Penitenciare. In general, ei califica drept ,izolate” cazurile de tortura sau
alte tratamente inumane sau degradante, care au loc de obicei in timpul perioadei de 72 de ore de re-
tinere in izolatoarele de detentie provizorie, care se afla in subordinea Ministerului Afacerilor Interne.
Desi la o scara redusa in mod semnificativ, arestarile administrative sunt inca aplicate de catre politie
pentru ,a pedepsi” persoane sau pentru a deschide dosare penale intr-o etapa ulterioara. Arestarile
administrative includ, de asemenea, arestul in izolatoarele de detentie provizorie. Unele persoane in-
tervievate sustin ca lipsa echipamentului tehnic si a abilitatilor bune de investigare sunt principalele
motive pentru torturd si alte metode care sunt aplicate pentru obtinerea recunoasterii vinovatiei sau
a altor declaratii. Astfel, persista o lipsa de cunostinte si abilitati pentru a investiga cazurile fara a se
baza pe recunoasterea vinovatiei. In plus, ofiterii de politie nu poarta nicio responsabilitate daca in
instanta persoana este achitata ca urmare a colectdrii ilegale a probelor. Astfel, ei au un interes scazut
de a opera in mod legal.

Lipsa resurselor

Unele persoane intervievate au mentionat lipsa laboratoarelor de expertizda medico-legala si
a unor experti medico-legali buni. In raioanele din afara Chisindului situatia este dezastruoasa. De
obicei, exista doar un singur expert medico-legal pentru fiecare raion. Unii au sugerat crearea unor
echipe mobile de experti pentru 2-3 raioane, ca o solutie pentru problema. Procurorii, de asemenea,
duc lipsa de computere (unii isi cumpara pe banii proprii) si de conexiune la Internet sau de orice alt
acces la o baza de date legislativa. Salariile proaste ale procurorului au fost, de asemenea, frecvent
mentionate.

Lipsa autonomiei

In ceea ce priveste independenta procurorilor'®, punctele de vedere sunt diferite. Unii procu-
rori spun ca se simt absolut independenti. Altii insa au subliniat faptul ca orice caz in care procu-
rorul recomanda condamnarea cu suspendarea conditionata a executdrii pedepsei sau aplicarea
unei pedepse mai blande decat cea prevazuta de sanctiunea articolului din Codul penal trebuie
sa fie confirmat la Procuratura Generala. Toate cazurile in care a avut loc impdcarea partilor sau in
care dosarul penal a fost incheiat cu tragerea la raspundere administrativa sau in care este solici-
tata o sentinta cu suspendarea conditionatd trebuie de asemenea verificate de catre persoanele
sus-puse. Aceste exemple par sa se refere mai curand la o lipsa a autonomiei decat la o lipsa a
independentei politice. In ceea ce priveste lipsa independentei politice, persoanele intervievate au
fost mai putin deschise la discutii; cu toate acestea, concluzia ar putea fi ca procurorii nu sunt imuni
la presiunile politice. Aceasta deductie a fost confirmata in urma interviurilor cu judecatorii (a se
vedea mai jos in sectiunea 3.3.4).

3.2.5 Masurarea performantei procuraturii

Principala problema cu privire la colectarea datelor statistice pare a fi lipsa analizei. Persoanele
intervievate au identificat problema obiectivelor care trebuie sa fie realizate de cétre ofiterii de urma-

1% Un principiu prevazut in alin. 4 din art. 2 al Legii cu privire la procuratura.
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rire penald. Procuratura nu pare sa aibd indicatori comparabili de performanta, insa, cu toate acestea,
suferd de mari presiuni pentru a finaliza cazurile rapid cu scopul de a satisface cerinta celeritatii ur-
maririi penale. Prin urmare, la sfarsitul fiecarei luni ei trebuie sa ofere explicatii de ce anumite cazuri
necesita perioade mai lungi de urmdrire.

Tn conformitate cu Legea curent cu privire la procuratura (2008), procurorii au 9 tipuri de grade
de clasificare, pentru toti procurorii, si sase grade militare pentru procurorii de la procuratura militara
si departamentul militar din cadrul Procuraturii Generale. Clasificarea si gradele speciale militare sunt
acordate procurorilor la sfarsitul termenului obligatoriu precedent, in conformitate cu functia si anii
n serviciu, luand in considerare nivelul de profesionalism, daca legea nu prevede altfel.

Procurorul, de asemenea, poate fi promovat in serviciu pentru a ocupa un post vacant. Pro-
punerea de promovare in serviciu poate fi facuta de catre procurorul ierarhic superior, Procurorul
General, de adjunctii sai sau de Consiliul Superior al Procurorilor. Candidatii la postul de prim adjunct
siadjunct al Procurorului General sunt propusi Consiliului Superior al Procurorilor de catre Procurorul
General. Regulamentul cu privire la metoda de promovare in serviciu a procurorilor trebuie aprobat
de Consiliul Superior al Procurorilor.

Pana in prezent, un astfel de regulament nu a fost inca aprobat. Se spera ca regulamentul care
trebuie sé fie adoptat va include o listd completa de indicatori de performantd si modul de evaluare
a performantelor individuale si de birou ale procurorilor.

In urma interviurilor cu procurorii, impresia general este ca acestia sunt in mare parte evaluati
dupa cantitatea muncii efectuate, plus lipsa de achitari sau de schimbari semnificative in calificarea
invinuirii si a pedepsei aplicate in beneficiul inculpatului. Astfel, de exemplu, procurorii care lucreaza
la un dosar complex in mod obisnuit nu ar fi eliberati de munca la alte cazuri.

Noul Cod penal si noul Cod de procedura penala prevad impacarea partilor, ca rezultat al cdreia
urmarirea penala poate fi finisatd in momentul in care pértile sunt de acord sa se impace. In urma in-
terviurilor cu avocatii se pare ca ofiterii de urmdrire penala si procurorii nu doreau sa incheie astfel de
acorduri, insistand pe trimiterea cazului la instanta judecdtoreascd, intrucat astfel de impécari nu erau
reflectate ca o realizare pozitiva. Aceasta situatie a fost schimbatd in 2007 si este reflectatd in datele
statistice oficiale de mai jos. Cu toate ca atitudinea conducerii s-a schimbat, intre timp, unii intervievati
s-au plans de faptul ca ghidul elaborat privind aplicarea institutiei impacarii partilor este prea compli-
cat, in acest sens impunandu-se ceva mai multa motivare sau incurajare din partea superiorilor.

Tabelul 13: Numarul de impacari ale partilor: numarul de cazuri penale incetate
in conformitate cu art. 285 alin. 4 p. 1 din CPP (plangerea victimei
a fost retrasa, iar partile s-au impacat)'™

1200 1129
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800
600 -
400 -
200 -

603

2005 2006 2007

@ Numarul de impacari

104 Datele statistice (pe tara) prezentate de Procuratura Generala: Scrisoarea din 27.05.2008, din partea presedintelui
Comisiei juridice, pentru numiri si imunitati a Parlamentului RM si rapoartele statistice anexate cu raspunsurile la
intrebarile specifice.
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3.3 Sistemul judiciar din Republica Moldova

3.3.1 Istoricul recent al sistemului judiciar din Republica Moldova

Comparativ cu Procuratura si Ministerul Afacerilor Interne, judecatorii au jucat un rol auxiliar in
administrarea justitiei in timpurile sovietice'®. Acest fapt contrasteaza puternic cu democratiile din
Vest, unde judecatorii se bucurad de cel mai mare prestigiu in sistemul de justitie penala.

In perioada sovietica, judecatorii erau alesi de popor. Candidatii trebuiau sa intruneasca anumite
cerinte si sa participe la alegeri. Chiar daca alegerile erau mai mult formale, acestea oricum ofereau o
oportunitate pentru comunitate sa participe la alegerea administratorilor justitiei'®.

Slabiciunea sistemului judecdtoresc se datora unui numar mare de motive: regimul preferential
pentru remedii administrative in defavoarea celor judecatoresti a limitat spectrul de cazuri aduse
in instanta judecatoreasca; tendinta statului de a mobiliza instantele judecatoresti in spatele unor
campanii oficiale a transformat judecatorii mai mult in executori de politici decat in arbitri ai legii;
cerintele de calificare pentru judecatori erau mai mici pentru judecdtori decat pentru alti functionari
din sistemul de drept al tarii; judecatorii erau, de asemenea, dependenti de partid si de institutiile
guvernamentale in ceea ce priveste posturile lor, evaluarea si remunerarea, conditiile de lucru'”.

lata de ce Procuratura a fost autorizata sa monitorizeze si sa atace hotararile judecatoresti ,in-
corecte”, pe cand Ministerul Justitiei supraveghea instantele de judecatd, inclusiv numirea, revizuirea
si disciplinarea judecatorilor.

O trasaturd caracteristicd a acestei perioade este aceea ca, practic, nu existau sentinte de achi-
tare. Chiar daca achitarea nu era interzisa prin lege, atunci cand existau motive de a achita persoana,
judecatorul prefera sa trimita cazul spre reanchetare, respectiv, la procuror, iar procurorul la anche-
tator, decat sa pronunte achitarea. Abia cand cazul ajungea la judecator dupa cateva reanchetari, se
putea pronunta si o sentintd de achitare.

3.3.2 Reforma sistemului judiciar din Republica Moldova

Incepand cu 1992, judecatorii erau numiti de catre Presedintele tarii la propunerea Ministerului
Justitiei. Judecatorii Judecatoriei Supreme (ulterior Curtea Supremd de Justitie) erau numiti de catre
Parlament. Presedintele tarii confirma toti judecatorii.

Cu toate acestea, Conceptia reformei judiciare si de drept in Republica Moldova a fost adoptata
in 1994. Reformele importante care au urmat au fost realizate prin urmatoarele legi: Legea cu privire
la organizarea judecdtoreascd (1995), Legea cu privire la statutul judecdtorului (1995), Legea cu privire
la Consiliul Superior al Magistraturii (1996), Legea cu privire la sistemul instantelor judecatoresti mi-
litare (1996), Legea cu privire la Curtea Suprema de Justitie (1996) si Legea privind Institutul National
al Justitiei (2006).

In urma reformelor respective, judecatorii au inceput sé fie numiti de catre Presedinte, la propu-
nerea Consiliului Superior al Magistraturii. Judecatorii Curtii Supreme de Justitie sunt numiti de catre
Parlament la propunerea Consiliului Superior al Magistraturii.

Suplimentar, a fost instituita functia de judecdtor de instructie. Judecatorii de instructie sunt
responsabili de autorizarea diferitelor metode preventive si de constrangere, cum ar fi mandatul de

15 Huskey, E. Puterea executiva si politicile sovietice: Consolidarea si declinul statului sovietic (Executive power and Soviet
politics: The rise and decline of the Soviet state) ME Sharpe, 1992, pag. 223.

1% |bid.

97 1bid.
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arest si de perchezitie. Din pacate, deoarece acesti judecatori au fost adusi in mare masura din randul
procurorilor si politistilor, rolul lor in protectia drepturilor omului a fost sub nivelul asteptarilor.

Consiliul Superior al Magistraturii este responsabil de organizarea si functionarea sistemului ju-
decatoresc din Republica Moldova, si este garantul independentei sistemului judecatoresc. Consiliul
Superior al Magistraturii este compus din doisprezece membri cu norma de lucru deplind si membri
prin cumul. Initial, Consiliul era format in mare parte din judecatori si, dupa cum a mentionat un ju-
decator, acesta ,a fost cel mai democratic consiliu ales vreodata de la inceputul reformei sistemului
judecatoresc”.

Componenta Consiliului Superior al Magistraturii a fost totusi schimbata in 2008, pentru a ega-
la numarul de judecatori si nejudecatori'®. In prezent Consiliul este compus din Presedintele Curtii
Supreme de Justitie, Ministrul Justitiei si Procurorul General in calitate de membri din oficiu, cinci
judecatori alesi de Adunarea Generala a Judecatorilor si patru membri alesi de catre Parlament din
cadrul profesorilor titulari. Unii percep schimbarea ca o amenintare fata de independenta sistemului
judecdtoresc si fata de administrarea independenta.

Consiliul Superior al Magistraturii este responsabil de propunerea judecatorilor pentru nu-
mire de catre Presedintele tarii, precum si de etica si disciplina judecatoreascd, inclusiv revizuirea
contestatiilor la colegiul disciplinar si cel de atestare si calificare, audierea plangerilor cetatenilor si
aplicarea sanctiunilor disciplinare.

Consiliul Superior al Magistraturii are, de asemenea, functii importante privind administrarea
sistemului judecatoresc, inclusiv reglementarea metodei de repartizare a dosarelor in instante, supra-
vegherea organizarii si functionarii instantelor de judecatd si propunerea bugetului anual pentru sis-
temul judecdtoresc.

In 2006, a fost creat Institutul National al Justitiei ca o institutie responsabila pentru instruirea
judecatorilor si procurorilor in devenire.

Pana la reforma din 2003, sistemul judecdtoresc a avut patru verigi: judecatoriile, tribunalele,
Curtea de Apel si Curtea Suprema de Justitie, insa acum instantele sunt organizate pe trei niveluri. La
primul nivel se afla judecatoriile raionale, care sunt considerate de prima instanta cu o jurisdictie ge-
nerald, care examineaza toate cauzele, cu exceptia celor atribuite prin lege altor instante judecatoresti
specializate (de exemplu, curtilor de apel, judecatoriei militare).

Instantele judecatoresti de primul nivel sunt amplasate in fiecare centru raional, precum si in
fiecare sector din municipiul Chisindu. Judecatorii de la judecatorii judeca toate tipurile de cazuri:
civile, contraventionale, fara vreo specializare.

La nivelul doi sunt Curtile de Apel, care judeca apelurile si recursurile declarate impotriva hota-
rarilor adoptate de catre judecatoriile din raza lor teritoriald, precum si cauzele date pentru judecare
in prima instanta in baza Codului de procedura penalad™. Exista cinci Curti de Apel in tard. Judecatorii
de la Curtea de Apel sunt specializati in Colegii civile si penale.

Al treilea nivel este Curtea Suprema de Justitie, amplasatd in Chisindu. Curtea Suprema de
Justitie judeca recursurile impotriva hotdrarilor pronuntate in prima instanta de catre curtile de apel,

18 | egea nr.306-XVIdin 25.12.08.

%9 Asevedea art. 38 al CPP, conform caruia Curtile de Apel judeca cauzele in prima instanta privind urméatoarele tipuri
de infractiuni: infractiuni contra pacii si securitatii omenirii, infractiuni de razboi (art. 135-144 CP); actul terorist
si finantarea terorismului (art. 278 si 279 din CP); banditism si crearea sau conducerea unei organizatii criminale
(art. 283 si 284 din CP); tradare, spionaj, uzurparea puterii de stat, rebeliuni inarmate, chemare la rasturnari sau
schimbari prin violenta ale oranduirii constitutionale a Republicii Moldova, atentarea la viata Presedintelui
Republicii Moldova, Presedintelui Parlamentului sau Prim-Ministrului, diversiune (art. 337-343 din CP).
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caile extraordinare de atac, de asemenea poate sa judece cauze in prima instanta in care inculpatul
este Presedintele tarii.

Curtea Suprema de Justitie are si jurisdictia sa adopte hotarari explicative cu privire la proble-
mele de jurisprudenta pentru implementarea uniforma a legislatiei penale si de procedura penala.
Aceste hotarari joaca un rol important in modelarea precedentului judiciar din tard. Judecatorii de la
Curtea Suprema de Justitie sunt specializati in Colegiile civil si de contencios administrativ, penal si
economic.

3.3.3 Rezultatele sondajului cu privire la sistemul judiciar

Sondajul a obtinut rate inalte de non-raspunsuri sau un procent inalt de respondenti (23% -
30%) nu au rdspuns sau au raspuns ,nu stiu” la intrebari legate de judecatori si sistemul judiciar, rata
intrebarilor ramase fara raspuns fiind in conformitate cu ceea ce s-a constatat pentru procurori.

in ce masura sunteti de acord cu faptul ca sistemul judecatoresc ca institutie adopta
hotarari corecte si impartiale?

Mai putin de jumatate dintre locuitorii Republicii Moldova (47%) sunt de acord cu faptul ca sis-
temul judecatoresc adopta hotdrari corecte si impartiale. Aproximativ 23% nu au vrut sa raspunda
la aceasta intrebare. Dintre cei ce au dorit sa raspunda la aceasta intrebare, aproximativ 61% sunt de
acord sau complet de acord, pe cand 39% nu sunt de acord sau nu sunt complet de acord.

in ce masura sunteti de acord cu faptul ca judecatorii judeca inculpatii in mod impartial
si corect?

Doar 44% dintre locuitorii Republicii Moldova sunt pregatiti sa spuna cd sunt de acord cu faptul
ca judecatorii judeca inculpatii in mod corect si impartial. Aproximativ 24% nu au vrut sd raspunda la
aceasta intrebare. Dintre cei ce doresc sa raspunda la aceasta intrebare, 59% sunt de acord sau com-
plet de acord, pe cand 41% nu sunt de acord sau nu sunt complet de acord.

Cat de bine credeti ca isi indeplinesc judecatorii obligatiile de serviciu?

Aproximativ 30% nu au dorit sa rdspunda la aceasta intrebare. Dintre cei care au vrut sd raspun-
da, majoritatea (37%) au acordat calificativul ,nici bine, nici rdu”, pe cand 25% au calificativul ,rau sau
foarte rau”. Cu toate acestea, aproape 38% au acordat un calificativ favorabil. Aceasta este o proportie
mai mare a calificativelor favorabile decét cele 32% inregistrate pentru politie si 34% inregistrate pen-
tru urmarirea penala. Nota medie pentru judecatori este de 3,16 din 5, cea mai mare printre verigile
sistemului de justitie penald incluse in sondaj (politie, procuraturd, sistem penitenciar, avocati si auto-
rii legilor si politicilor penale).

Ce afecteaza ratingul judecatorilor?

Analiza de regresie arata ca urmatoarele elemente de profil ale respondentilor: persoana de gen
masculin, cu studii, prospera, tanara, victima a infractiunii in ultimii trei ani sau care a fost judecatd in
ultimii trei ani, produc, fiecare in parte, un impact negativ semnificativ asupra ratingului judecatorilor
(,cat de bine credeti ca isi indeplinesc judecatorii obligatiile de serviciu?”). Cu toate acestea, cand se
iau in consideratie toti acesti factori semnificativi, factorul participarii la judecata are un impact relativ
pozitiv asupra ratingului judecatorilor, daca este sa-l comparam cu calificativul acordat de persoanele
care n-au avut experienta contactului cu instanta de judecata. Aceasta sugereaza, printre altele, ca
victimele care au fost in instantele judecatoresti este putin probabil sd acorde judecatorilor un califi-
cativ pozitiv in comparatie cu victimele care nu au fost in instanta judecatoreasca. Aceasta ar sugera
ca asteptarile reduse mostenite din perioada sovietica sunt depasite atunci cand cetatenii ajung in
instantele judecatoresti.
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Tabelul 14: Ratingul judecatorilor dupa statutul de victima si experienta
in instanta de judecata al respondentilor
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3.3.4 Rezultatele interviurilor cu judecatorii

Lipsa independentei judiciare

Unii intervievati au sustinut ca independenta sistemului judecdtoresc este totusi compromisa de
slegea telefonului” - presiunea este inca exercitata de alte ramuri ale puterii. Judecatorii al caror ter-
men de 5 ani a expirat si au nevoie sa fie redesemnati sunt in special in grupul de risc. In majoritatea
statelor democratice, judecatorii au securitatea duratei de detinere a mandatului daca sunt numiti
pe viata. Judecatorii numiti pe viatd au imunitate impotriva presiunii executive care este legatd de
redesemnarea lor.

Judecatorilor, de asemenea, le este frica s adopte hotarari de achitare, chiar si acolo unde cali-
tatea urmaririi penale este slaba, intrucat le este frica sa nu fie perceputi ca fiind corupti.

Judecatorii sustin ca sunt folositi ca ,tapi ispdsitori” pentru problemele curente. Presiunea exer-
citata asupra judecatorilor drept rezultat al pierderilor de dosare la CEDO este foarte mare, pe cand
alte institutii ce au contribuit la aceasta situatie (cum ar fi Ministerul Afacerilor Interne, Ministerul
Finantelor, Guvernul) nu impdrtasesc in mdsura egala invinuirile aduse.

Judecatorii sunt de pdrerea ca salariul lor inadecvat de asemenea le compromite independenta.
Din 2003 judecatorii au salarii stabile, indiferent de vechimea lor in muncd, cu anumite majorari mici
pentru cele trei grade de calificare. Judecatorii de prima instanta primesc un salariu brut de 4.200 de
lei (~260 de euro), cei de la Curtea de Apel — 5.200 de lei (~325 de euro), iar cei de la Curtea Suprema
de Justitie - 6.000 de lei (~375 de euro). Aceste salarii mici contribuie la aparitia actelor de coruptie.

Securitatea fizica a judecdtorilor, de asemenea, nu este asiguratd, atat in incinta instantei
judecatoresti, cat siin afara acesteia, ceea ce-i poate expune la amenintdri. Se crede cd doar o instanta
judecdtoreasca din R. Moldova are detectoare de metal la intrare, in general, existand maximum doi
politisti in fiecare instanta, care sunt responsabili mai mult de aducerea in sala a participantilor la
judecatd decat de asigurarea securitatii.
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Probleme legate de aplicarea sistemului contradictorial

Intervievatii din sistemul judecdtoresc spun ca drepturile inculpatilor nu pot fi respectate atunci
cand avocatii lor sunt slabi. Victimele sunt deseori traumatizate mai curand de experienta lor cu pro-
curorul siinstantele judecatoresti decat de infractiune. Calitatea urmaririi penale lasa de dorit, iar pre-
zentarea acuzarii de catre procurori este si ea necalitativa. Aceasta face ca mentinerea neutralitatii si
impartialitatii sa fie practicimposibild, intrucat judecatorii trebuie sa adopte o abordare de interventie
pentru a asigura infaptuirea justitiei.

Codul de procedura penala din 2003 a introdus, de asemenea, proceduri simplificate pentru cau-
zele privind infractiunile flagrante, cum ar fi acordul de recunoastere a vinovatiei si impacarea partilor.
Intervievatii au simtit cd, initial, nu avea loc o utilizare corespunzatoare a negocierilor acordului de
recunoastere a vinovatiei si impacarii partilor, acestea incepand sd fie folosite mai des doar recent.

Intrucat judec&torii riman a se orienta mai mult spre invinuire, unii dintre respondenti au ad-
mis ca judecatorii nu exclud in mod repetat probele inadmisibile (de exemplu, in urma greselilor de
procedura la colectarea probelor). Practica spune ca intregul dosar este prezentat judecatorului care
examineaza toate probele, si abia dupa aceasta el va decide care probe sunt inadmisibile. Prin urma-
re, judecatorii pot fi influentati in mod inconstient de proba inadmisibild la care au fost expusi.

Volumul mare de dosare

Reforma din 2003 a constat in particularin faptul ca toate dosarele sa fie examinate in primainstanta
de catre instantele judecdtoresti raionale sau de sector, prin urmare, volumul lor de lucru a crescut sem-
nificativ, pe cdnd numarul judecatorilor de prima instanta a ramas mai mult sau mai putin acelasi. Jude-
catorii de la tribunale (care nu mai existd deja) au fost in marea lor majoritate transferati la Curtile de Apel,
iar multi judecatori de la Curtile de Apel anterioare au fost transferati la Curtea Suprema de Justitie.

Codurile din 2003 au introdus o procedura penala si civila mai complexa, care nu a fost luata in
consideratie la stabilirea numarului de judecatori. Cresterea numarului de judecatori, in special in
situatia economicd curentd, este evident imposibild. Dar volumul mare de cazuri va compromite si
in continuare sistemul judecatoresc. Judecatorii au sugerat introducerea personalului auxiliar pentru
instantele judecdtoresti, adica a referentilor care vor fi capabili sd ajute judecatorii la elaborarea hota-
rarilor si la munca cu hartiile. Noul Cod contraventional este foarte complicat si nu s-a facut nicio esti-
mare a impactului sau in practicd. Acesta prevede noi contraventii si o procedura mult mai complexa,
ceea ce va spori numarul de cazuri, in special pentru judecatorii. Reforma din 2008 a Codului penal
doar a modificat sanctiunile si nu a aplicat o decriminalizare vasta, de aceea modificarile respective
nu au avut niciun impact asupra numarului de cazuri audiate.

Totusi, a aparut un volum de lucru suplimentar pentru Curtea Suprema de Justitie care se va sol-
daiardsi cu valuri de recursuri in anulare pentru schimbarea sentintei (in toate aceste cazuri participa
avocatii si procurorii, ceea ce implicd cheltuieli semnificative a banilor publici).

Judecatorii estimeaza cd numarul de cazuri a crescut enorm in urma reformei din 2003, odata cu
cresterea constiintei juridice a populatiei. Neincrederea populatiei in instantele judecatoresti ierarhic
inferioare duce la sporirea numarului de apeluri si recursuri, precum si la utilizarea cdilor extraordina-
re de atac. Pentru a face fata volumului mare de dosare, toti respondentii au declarat ca ei trebuie sa
lucreze sambata si duminica si in zilele de odihna mai curand ca reguld decat ca o exceptie.

In 2008 numarul lunar de dosare pentru judecatori a fost de 86,9 dosare si materiale. Cand s-a
adoptat Legea cu privire la organizarea judecatoreascd, care a stabilit numarul de judecatori, media
lunard de dosare era de 51.

19 Pentru unii era si mai mare: instanta judecatoreasca din laloveni = 119,8; Basarabeasca = 114,8; Soroca = 101,8;

Stefan-Voda =111,7; sect. Rascani, Chisindu = 98,1, si sect. Centru, Chisinau = 93,4; Falesti = 97,4 (toate de prima
instanta).
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Tabelul 15: Numarul de dosare pe luna in anii 1996-2008™
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O alta problema cu care se confrunta sistemul judecdtoresc este lipsa ,substituentilor judiciari’, care
sa fie capabili sa inlocuiasca judecatorii care lipsesc pe o lunga durata de timp. De exemplu, locurile va-
cante din instantele judecatoresti acolo unde judecatorii suntin concediu de maternitate sau in concediu
medical pe termen lung (mai mult de 6 luni), sau acolo unde mandatul judecatoresc a fost suspendat din
motivul alegerii in Parlament sau in autoritatea locala, nu sunt ocupate, iar sarcinile sunt distribuite altor
judecatori care si asa au un volum mare de lucru si nu sunt remunerati pentru munca suplimentara.

Lipsa resurselor

Eficacitatea instantei de judecatd este de asemenea negativ afectata de constrangerile buge-
tare. Bugetele aloca 80% pentru salarii, pe cand pentru alte necesitdti, de exemplu, procedurile de
citare, traducere, martori si renovare, sunt prevazute foarte putine fonduri, ceea ce afecteazd grav
eficacitatea instantelor judecatoresti. Judecatorii de asemenea mentioneazd o serie de probleme
administrative si tehnice ce compromit calitatea hotararilor acestora. De exemplu, renovarea Curtii
Supreme de Justitie dureaza mai mult de 5 ani, iar pe parcursul acestei perioade accesul la unele
instante este limitat, iar gdlagia si praful impiedica procesele judecatoresti.

Lipsa increderii publice

Judecatorii considera cd publicul larg nu are incredere in ei. Rezultatele sondajului sustin acest
lucru. Judecatorii sunt de parerea ca aceasta situatie isi are rddacinile in tendinta partilor (procurorilor
sau avocatilor) de aintra in birourile judecatorilor inaintea procesului, promitand ,aranjarea deciziei”,
creand impresia ca judecdtorii sunt corupti. Consiliul Superior al Magistraturii a emis o hotarare spe-
ciald cu privire la interzicerea accesului participantilor la proces si a reprezentantilor acestora in birou-
rile judecatorilor, cu exceptia asistarii la dezbateri2. Totusi, judecatorii se plang ca partile continua sa
intre in birourile lor inaintea sedintelor.

Mai mult ca atat, in opinia intervievatilor, sistemul moldovenesc de justitie penala este un sistem
punitiv, care acordd prea putina atentie drepturilor victimelor si inculpatilor.

Procentul mare al contestatiilor (apeluri, recursuri ordinare si extraordinare)

Unii judecatori sunt de pdrerea cd exista un procent inalt de contestatii si cd acest lucru este
un indicator al lipsei increderii publice. Modul superficial in care Curtile de Apel judeca aceste

" Raportul anual al Consiliului Superior al Magistraturii pentru anul 2008.
"2 15 noiembrie 2007.
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contestatii, deseori modificand rapid sentintele fara vreo motivare, are tendinta de a sustine cul-
tura contestatiei. Numdarul mare de contestatii prelungeste durata cazului, mareste volumul total
de cazuri si submineaza autoritatea judecatoriilor. Numarul total al apelurilor nu este inregistrat,'
doar sentintele anulate (a se vedea sectiunea 3.3.5. de mai jos privind masurarea performantelor
sistemului judecatoresc), ceea ce face dificila determinarea faptului daca numarul apelurilor cores-
punde numadrului afirmat. Rezultatul interviurilor sugereaza ideea ca este nevoie de o examinare
ulterioard a acestui aspect.

Coruptia

Unul dintre motivele coruperii angajatilor judecatoriilor este accesul limitat la materialele do-
sarului, in special la Curtile de Apel si Curtea Suprema de Justitie. Persoanele trebuie ,sa plateasca”
angajatul pentru a obtine informatii cu privire la dosar. In vederea atenudrii acestei probleme, Curtea
Suprema de Justitie a inceput sa plaseze orarul sedintelor pe pagina web a Curtii, accesibild la un
computer din hol. Aceastd initiativa a fost preluata si de Curtea de Apel din Cahul.

Pdrerea judecdtorilor cu privire la problema publicarii hotdrarilor judecatoresti, ca un mijloc de
fmbunatatire a calitatii hotdrarilor si de limitare a coruptiei prin accesul publicului la hotdrari, nu este
unanima. Unii judecatori percep aceasta masura drept una corespunzatoare, altii o vad ca pe un alt
mecanism de influenta sau de presiune asupra judecatorilor.

Performanta ofiterilor de urmarire penala si a procurorilor

Judecatorii au confirmat ca observad impactul ,goanei” dupa realizarea unor planuri cantitati-
ve. Exemplele includ cateva dosare separate, deschise pe numele unuia si aceluiasi inculpat, care
ar trebui sa fie conexate, sau intarzieri la inregistrarea infractiunilor (de exemplu, furtul a avut loc in
februarie, iar plangerii victimei i se da curs abia in aprilie).

Procurorii de asemenea au tendinta de a solicita mandate de arest preventiv mai frecvent decat
in cazurile exceptionale, prevazute de lege. Acest lucru a fost discutat si judecdtorii au notat anumite
imbunatétiri in acest sens.

Judecatorii de instructie au remarcat in special calitatea proasta a activitatii ofiterilor de urma-
rire penald, a organelor de constatare si a procurorilor. Cu toate ca rata infractionalitatii a scazut, iar
numarul personalului a crescut, procurorii continud sa se planga de numarul mare al cazurilor totale
si de presiune pentru expedierea rapida a dosarelor in judecata.

Mostenirea Procuraturii

Unii judecatori au remarcat faptul ca organele procuraturii nu au fost reformate cu adevarat si
multi procurori se comportd in continuare de parca ei sunt cei care ar avea mai multd autoritate decat
instantele judecatoresti. Multe dosare sunt pornite in lipsa unei suspiciuni rezonabile. S-a creat im-
presia ca astfel de dosare penale au fost motivate politic sau coruptional.

Unii judecatori chiar considera ca procuratura este ,0 institutie paramilitara”, intrucat procurorii
de grad inferior nu pot lua decizii in ceea ce priveste sanctiunea pe care o solicita ei fara a se consulta
cu superiorii lor.

Judecatorii au remarcat o diferenta in calitatea dosarelor penale in functie de tipul urmaririi pe-
nale. Cand procurorul efectueaza urmarirea penal3, calitatea este mai buna decat atunci cand dosarul

"3 Informatia prezentata de Consiliul Superior al Magistraturii: Scrisoarea din 07.05.2008, din partea presedintelui
Comisiei juridice, pentru numiri si imunitati a Parlamentului RM, precum si rapoartele statistice anexate cu
raspunsurile la intrebarile specifice.
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se transmite procuraturii dupa urmarirea penald realizata de catre ofiterul de urmarire penala. Aceas-
ta reprezinta, probabil, o indicatie a ceea ce este important pentru ofiterul de urmarire penala, care
nu trebuie sd prezinte dosarul in instanta.

Procurorii au tendinta de a face apel la orice decizie in cazul in care pedeapsa este mai blanda
decat cea solicitata de ei sau in cazuri de achitari.

Relele tratamente si tortura

Judecatorii sustin ca aceasta practica continud deoarece organele de urmdrire penald nu stiu
cum altfel sa colecteze probele. Activitatea ofiterilor de urmarire penala este de o calitate proasta si
multe cazuri ar fi pur si simplu imposibil de dovedit fara recunoasterea vinovatiei.

Rata inalta a eschivarilor

Asigurarea prezentei participantilor la proces este dificila. Din cauza procedurilor imperfecte de
citare, apar multe amanari. Chiar si inculpatii pot sa evadeze cu usurinta pe la hotarul transnistrean.
Unii judecdtori au mentionat ca examineaza multe dosare in care cel putin una dintre parti s-a eschi-
vat, iar aceste cazuri se tardganeaza ani de zile.

Judecatorii au mentionat faptul ca procurorii nu aplica pe deplin dispozitiile care le permit au-
dierea martorilor in prezenta judecatorului de instructie in etapa dezbaterilor preliminare, astfel asi-
gurand declaratiile lor, chiar daca martori parasesc ulterior tara. S-a creat impresia ca atat procurorii,
cat si ofiterii de urmdrire penala se grabesc sa expedieze dosarele cdtre instanta fard sa tind cont de
perspectivele lor reale in instanta.

Judecatorii de instructie

Judecatorii de instructie sunt priviti pozitiv de catre intervievati, dar cu unele rezerve. In primul
rand, cerinta conform cdreia candidatii trebuie sa aiba experienta in calitate de procurori a dus la
faptul cd majoritatea judecatorilor de instructie sunt fosti procurori. In consecinta, abordarea lor este
orientatd spre urmarirea penala. In al doilea rand, functia de judecator de instructie, care nu este spe-
cifica Republicii Moldova, isi are originea in sistemele de justitie penala foarte diferite de cel al Repu-
blicii Moldova. Prin urmare, punerea in aplicare a acestei functii a fost distorsionata in mod inevitabil,
atunci cand a fost transpusa in contextul Republicii Moldova, iar institutia nu pare sa functioneze in
conformitate cu obiectivul principal — protectia drepturilor cetatenilor simpli, dupa cum a fost pre-
conizat initial.

Judecatorii de instructie intervievati au remarcat volumul mare de lucru, mai ales in zilele de
vineri si sdmbadta, precum si motivatiile superficiale ale procurorilor pentru arestarile preventive. Ju-
decdtorii insisi au recunoscut ca isi motiveaza cu greu deciziile privind arestarile preventive, atat din
cauza lipsei de timp, cat si din lipsa de competente. Unii au mentionat distribuirea inadecvata a ju-
decatorilor de instructie, de obicei, un judecédtor la o instanta, indiferent de rata infractionalitatii si
numarul de organe de urmdrire penala din zona.

Judecatorii de instructie de asemenea au atras atentia asupra practicii organelor de urmarire
penala de a tine persoanele arestate pentru o perioada de timp ce depdaseste termenul-limita (72
de ore), astfel cd, odatd ajunsi in fata instantei judecatoresti, acestia trebuie eliberati, chiar daca
circumstantele cazului si caracteristicile personale ale persoanei retinute sugereaza necesitatea emi-
terii unui mandat pentru arestul preventiv. Aceasta este o practicd corupta sub acoperire, prin care
organele de urmarire penala utilizeaza instantele judecatoresti pentru a elibera anumite persoane.
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Tabelul 16: Numarul de reclamatii depuse judecatorului de instructie cu privire
la actiunile ilegale sau inactiunile ofiterilor de urmarire penala™
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3.3.5 Masurarea performantei sistemului judiciar

Criteriile oficiale de masurare a performantei sistemului judecatoresc sunt dupd cum urmeaza:

. Finalizarea procesului penal intr-o perioada de timp rezonabila;
. Calitatea procesului penal;
. Reducerea numarului de cazuri nesolutionate la sfarsitul trimestrului si la sfarsitul anului;

. Remiterea prompta cdtre instantele judecatoresti inferioare a sentintelor si hotararilor
judecatoresti;

. Punerea in aplicare a prevederilor Instructiunii cu privire la tinerea lucrarilor de secretariat
in judecatorii si curti de apel;

. Lipsa reclamatiilor motivate in ceea ce priveste comportamentul si activitatea judecatorilor
instantei judecdtoresti;

«  Alte date statistice referitoare la instantele judecdtoresti™™.

Cu toate acestea, este neclar modul in care toti acesti factori sunt examinati. Judecatorii inteleg
ca calitatea performantei lor este predominant masurata prin numarul de hotarari atacate in recurs,
contestate sau anulate. Intrucat numarul acestora poate fi influentat de o varietate de factori care
nu au nimic in comun cu performanta unui anumit judecator, luat in parte, acest lucru nu este in-
totdeauna o masura in totalitate adecvatd. Multi judecatori s-au plans de faptul ca si in cazul in care
sentinta este doar modificata in etapa de contestare, acest fapt influenteaza negativ performantele
lor, precum ca sentinta ar fi fost anulata. Ei au propus sa schimbe forma de raportare spre a include
doua criterii de masurare diferite pentru rezultatele contestarilor: hotdrarea modificata si hotararea
anulata.

Cu toate acestea, chiar daca numarul mare al contestarilor si rezultatele par a trezi preocupari
in randul judecatorilor, datele statistice pentru 2008 arata niveluri relativ scazute ale hotdrarilor
judecatoresti anulate: in 5,08% din dosarele civile, 13,6% din dosarele penale siin 16,9% din dosarele
administrative au fost gdsite erori, iar hotararile au fost inlocuite™®.

"4 Datele statistice (pe tara) prezentate de Consiliul Superior al Magistraturii: Scrisoarea din 13.05.2008, din partea
presedintelui Comisiei juridice, pentru numiri si imunitati a Parlamentului RM, precum si rapoartele statistice
anexate cu raspunsurile la intrebarile specifice.

5 Informatia prezentata de Consiliul Superior al Magistraturii: Scrisoarea din 13.05.2008, din partea presedintelui
Comisiei juridice, pentru numiri si imunitati a Parlamentului RM, precum si rapoartele statistice anexate cu
raspunsurile la intrebarile specifice.

6 Consiliul Superior al Magistraturii, Raportul anual pentru 2008.
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Aceste mdsuri nu iau in considerare factorii subiectivi, cum ar fi modul in care judecdtorul a tratat
toate partile in instantd, ceea ce poate fi extrem de important in consolidarea increderii in judecatori.
Rezultatele sondajului si judecatorii insisi in timpul interviurilor exprima o ingrijorare cu privire la
lipsa de incredere a populatiei. Dezvoltarea increderi ar trebui sd fie un obiectiv-cheie al sistemului
judecatoresc. O astfel de perceptie a sistemului judecatoresc se imbunatdteste dupa experienta con-
tactului cu instanta, ceea ce sugereaza cd asteptarile limitate sunt depasite in realitate, ceea ce este
un pas in directia corecta. Un intervievat de rang inalt a sugerat ca independenta judiciara ar trebui sa
fie principalul indicator de performantd. Totusi, acesta este un indicator foarte dificil de mdsurat.

3.4 Sistemul penitenciar din Republica Moldova

Pentru a fi mai concisi si avand in vedere importanta privatiunii de libertate ca sanctiune (si a
retinerii ca masura preventivd) in R. Moldova, masurile preventive alternative nu sunt analizate in
detaliu in prezentul raport. Sistemul de aplicare a masurilor preventive in faza de urmarire penala,
inclusiv alternativele la detentia preventiva si sanctiuni penale altele decat privatiunea de libertate,
ar trebui sa constituie obiectul unor studii ulterioare, luand in calcul faptul ca aplicarea acestor masuri
va reduce detentia preventiva si condamnarile la privatiune de libertate. Acest capitol insa se axeaza
pe privatiunea de libertate, ca fiind principala sanctiune aplicata in R. Moldova pentru fapte penale.

3.4.1 Istoricul sistemului penitenciar din Republica Moldova

In perioada sovietica sistemul penitenciar era utilizat mai degrab& ca un instrument politic
decat ca o simpla masura de pedeapsa penala. Tehnici psihiatrice erau utilizate impotriva disidentilor
politici. Conditiile de incarcerare erau in general proaste. in conformitate cu prevederile art.23 Cod
penal adoptat prin Legea din 24 martie 1961, pedeapsa privativa de libertate, aplicatd in baza unei
sentinte judecatoresti, se executa in colonii, asezari de corectare prin muncd, in colonii cu regim
comun, inasprit, riguros si special sau la inchisoare, precum si in colonii de educare prin munca cu
regim comun si inasprit.

3.4.2 Reforma sistemului penitenciar din Republica Moldova

La momentul actual R. Moldova are 19 penitenciare, 5 dintre care sunt de tip inchis; 4 de tip semiin-
chis; 5 sunt izolatoare de detentie preventiva; unul este penitenciar pentru femei; unul - pentru minori;
si un spital penitenciar. Actualmente doua penitenciare'” se afla in reconstructie, facand parte din pro-
gramul de reamenajare'®. Multe institutii au trecut printr-un proces de innoire sau se afla intr-un aseme-
nea proces, ce include noi sisteme de incalzire, de asigurare cu ap4, instalatii sanitare si acoperisuri'™.

Procuratura supravegheaza legalitatea aplicdrii sanctiunilor penale'. Institutiile respective de
asemenea au un mecanism ierarhic intern de control™'. Sistemul judecatoresc exercita controlul supe-
rior general asupra aplicarii sanctiunilor penale'2. Orice plangere referitoare la executarea sanctiunilor
poate fi depusa judecatorului de instructie la judecatoria raionului in care se afla institutia peniten-
ciard'®. Cererile de reabilitare judecatoreasca sunt examinate de instanta judecatoreasca din raionul
unde locuieste persoana condamnatd, atunci cand declaratiile referitoare la executarea sanctiunilor
penale sunt audiate de instanta judecatoreasca in care s-a pronuntat verdictul final'*.

7 Penitenciarul Nr. 14 - Basarabeasca si Penitenciarul Nr. 19 - Goieni.

"8 Scrisoare din partea Ministerului Justitiei.

"% Nr.1-Taraclia, nr.3 - Leova; nr. 5 — Cahul, nr. 6 - Soroca, nr. 9 - Pruncul, nr. 17 - Rezina, nr. 18 - Branesti; unele dintre
aceste proiecte sunt sustinute de catre donatori internationali sau bilaterali.

20 Art. 174 din Codul de executare.

21 Art. 175 din Codul de executare.

22 Art. 173 din Codul de executare.

12 Art. 471 din Codul de procedura penala.

24 Art. 470 din Codul de procedura penala.
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Codul de executare prevede ca orice persoand detinutd poate inainta reclamatii Comitetului de
plangeri, din care fac parte cinci membri permanenti, numiti pe un termen de 4 ani de guvern pe baza
voluntara'>. Comitetul de plangeri nu pare a fi o structura ce functioneaza eficient, partial din cauza
personalului sau format pe principii voluntare',

Locurile de detentie, conform legii, sunt obiectul supravegherii din partea societatii civile'”. Co-
misiile de monitorizare create in fiecare unitate teritorial-administrativd de nivelul doi, unde exista
locuri de detentie, sunt obligate sa monitorizeze conditiile de detentie si tratamentul persoanelor
detinute. Deoarece acest mecanism de supraveghere se bazeaza pe un program de monitorizare
aprobat din timp (cu exceptia circumstantelor exceptionale), ci nu pe vizite neingradite si neanuntate
de catre membrii comisiilor de monitorizare, eficienta lor este limitata'?®. Regulamentul'® privind
crearea si functionarea comisiilor de monitorizare a fost aprobat la 13 aprilie 2009, prea recent pentru
a fi efectuata o evaluare a eficacitatii comisiilor.

Suplimentar, avocatii parlamentari, membrii consiliului consultativ (numiti in cadrul Mecanis-
mului National de Prevenire (MNP) conform Protocolului optional al Conventiei ONU cu privire la
combaterea torturii si a altor tratamente si pedepse crude, inumane si degradante) si alte persoane
ce-i insotesc au dreptul sa viziteze orice loc de detentie fard o permisiune speciala™. Aceasta are
potentialul de a deveni un mecanism eficient; totodata exista probleme legate de (lipsa de) finantare
siindependenta fata de avocatii parlamentari'. Membrii MNP au fost eficienti pe parcursul arestari-
lor in masa din aprilie 2009 in R. Moldova in colectarea de informatii in urma vizitelor neanuntate la
locurile de detentie. Totodatd, membrii MNP nu au avut acces deplin si neconditionat la toate locurile
de detentie, ceea ce a constituit o grava incalcare a legii din partea organelor de justitie penala.

3.4.3 Rezultatele sondajului cu privire la sistemul penitenciar

Cat de bine isi indeplinesc obligatiile de serviciu angajatii din inchisori?

38% dintre respondenti nu au vrut sa ofere un raspuns la aceasta intrebare. Dintre cei care au
raspuns, majoritatea (37%) au raspuns ,nici bine, nici rau”. Circa 28% au spus ,rdau sau foarte rau”.
Totodatad, 35% au acordat un calificativ favorabil. Acest rezultat reprezinta o proportie mai mare a
calificativelor favorabile decat in cazul celor 32% inregistrate pentru politie si cele 34% inregistrate
pentru procuratura, insa mai putin decat cele 38% inregistrate pentru sistemul judecatoresc.

Ce afecteaza negativ ratingul angajatilor din inchisori?

Analiza de regresie arata ca urmatoarele elemente de profil ale respondentilor: persoana de gen
masculin, cu studii; prospera, victimad a unei infractiuni in ultimii trei ani sau care a trecut printr-un

25 Asevedea art. 177 din Codul de executare si Hotararea de guvern nr. 77 din 23.01.2006 privind crearea Comitetului
pentru reclamatii, membrii Comitetului si Regulamentul acestuia.

26 A se vedea paragraful 66 din Raportul Raportorului Special privind tortura si alte tratamente si pedepse crude,
inumane si degradante, Manfred Nowak, Mission to the Rep. of Moldova (4-11 iulie 2008), A/HRC/10/44/Add3, 12
februarie 2009.

27 A se vedea art. 1 -3 din Legea cu privire la supravegherea civila a respectdrii drepturilor omului in institutiile de
detentie, Legea nr. 235 din 13.11.2008.

128 A se vedea art. 8 din Legea cu privire la supravegherea civila a respectarii drepturilor omului in institutiile de
detentie.

2% Regulamentul cu privire la activitatea Comisiei de monitorizare a respectarii drepturilor omului in institutiile care
asigura detentia persoanelor, aprobat de Guvern prin Hotararea nr. 286 din 13.04.2009.

30 Art. 178 alin. (1) lit. e) din Codul de executare; a se vedea, de asemenea, art. 23/1 - 25 din Legea cu privire la avocatii
parlamentari (Ombudsman), Legea nr. 1349 din 17.10.1997; Regulamentul Centrului pentru Drepturile Omului, aprobat
prin Hotdrarea Parlamentului cu privire la aprobarea Regulamentului Centrului pentru Drepturile Omului, structura,
personalul si procedura sa de finantare, nr. 57-XVI din 20 martie 2008, si Regulamentul cu privire la organizarea si
functionarea Consiliului Consultativ de pe langa Avocatii Parlamentari (Mecanismul national de prevenire).

31 A se vedea Raportul Amnesty International din 2009, compartimentul referitor la R. Moldova poate fi accesat la
http://report2009.amnesty.org/en/regions/europe-central-asia/moldova, ultima accesare la 22.08.2009.
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proces judiciar in ultimii trei ani, produc, fiecare in parte, un impact negativ semnificativ asupra ratin-
gului angajatilor din inchisori (,cum credeti, cat de bine isi indeplinesc obligatiile de serviciu angajatii
din inchisori?”). Varsta nu s-a dovedit a fi corelatd substantial cu aprecierea angajatilor din inchisori.
Luand in consideratie toti acesti factori semnificativi, in ansamblu, impactul lor rdmane negativ.

Tabelul 17: Ratingul angajatilor institutiilor penitenciare dupa statutul
de victima sau experienta in instantele de judecata ale respondentilor

Nu este victima “ 37%
Nu a fost in o
A fost in instanti 35% 38%
0% 20% 40% 60% 80% 100%

Bl Pozitiv O Neutru B Negativ

3.4.4 Rezultatele interviurilor cu reprezentantii Departamentului
Institutiilor Penitenciare

Lipsa controlului asupra clasificarii detinutilor

Judecitorii determina clasificarea regimuluiin care vafiincarcerata persoana.Intrucat autoritatile
penitenciare au o mai buna intelegere a persoanei, ele au opinat ca ar trebui sa aiba mai mult control
asupra acestei chestiuni.

Rezistenta fata de eliberarea inainte de termen din partea procuraturii

Autoritatile penitenciare pot reduce din timpul detentiei in anumite conditii. Totodata, acestor
reduceri li se opun deseori procurorii, care participa la examinarea demersului in instanta.

Tortura

Desi tortura nu este o problema in sistemul penitenciar, inchisorile se confruntd cu multe reclamatii
referitoare la tortura din partea persoanelor care vin din detentia politiei. Autoritdtile inchisorilor trimit
aceste reclamatii la procuratura. Intervievatii cred ca tot penitenciarele trebuie sa controleze detentia pro-
vizorie, pentru a preveni tortura, insd aici ele se confrunta cu rezistenta Ministerului Afacerilor Interne.

3.4.5 Masurarea performantei sistemului penitenciar

Inchisorile, de obicei, se evalueaza conform indicatorilor negativi, cum ar fi numarul de evadari sau
numdrul de decese in arest sau numarul cazurilor la Curtea Europeana pentru Drepturile Omului cu privire
la conditiile de detentie. In acelasi timp, ele nu ofera date despre capacitatea inchisorilor de a asigura un
mediu reabilitant. Statisticile recente indica o reducere a numarului de detinuti, fapt apreciat pozitiv de
catre autoritatile inchisorilor (deoarece suprapopularea impiedica reabilitarea); avand in vedere ca inchi-
sorile au un control limitat asupra fluxului de intrare siiesire a detinutilor, suprapopularea penitenciarelor
nu este atat un indicator al performantei acestora, cat un indicator al unui mediu mai bun de reabilitare.
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Tabelul 18: Numarul total al persoanelor din institutiile penitenciare?
10000

9000

8000 -
7000 -
6000 -
5000 -
4000 -
3000 -
2000 -
1000 -

0
2006 2007 2008

mCondamnati 8867 8679 7895
H Arestati preventiv 3210 2684 2297

In pofida reducerilor, unele obtinute prin amnistii, rata incarcerarii in R. Moldova raméne inaltd, in ju-
rula 230 per 100 000, ceea ce este relativ mult in comparatie cu 139 per 100 000 in Anglia si Tara Galilor, 163
per 10 000 in Australia, dar mai putin decat 330 per 100 000 in Africa de Sud si 600 per 100 000 in Rusia.

Componenta detinutilor dupd tipul de infractiuni nu s-a schimbat considerabil in perioada 2006-
2008, totodata, statistica spune ca detinutii incarcerati pentru infractiuni grave, cum ar fi omorurile
sau inselaciunile serioase, constituie majoritatea. Aceasta poate fi reflectia unor eforturi indreptate
spre decriminalizare (A se vedea tabelul 19 de mai jos).

Tabelul 19: Infractorii condamnati clasificati dupa tipul de infractiune

7000
5000 -
4000 -
3000 -
2000
1000
0
2006 2007 2008
Jaf 315 418 426
Vatamare intentionata
B gravi a integritatii 370 388 408
corporale sau a sandtatii
O Infractiuni sexuale 374 379 351
8 Talharie 622 565 479
insu_§irea in prgpor‘gii . 654 839 084
mari si deosebit de mari
m Omor 1258 1320 1316
O Altele 2811 2738 2557

32 Informatie prezentata de Ministerul Justitiei: Scrisoarea din 16.05.2008, din partea presedintelui Comisiei juridice, pentru
numiri siimunitati a Parlamentului RM, precum si rapoartele statistice anexate cu raspunsurile la intrebarile specifice.

3 Informatie prezentatd de Ministerul Justitiei: Scrisoarea din 16.05.2008, din partea presedintelui Comisiei juridice, pentru
numiri siimunitati a Parlamentului RM, precum si rapoartele statistice anexate cu raspunsurile la intrebarile specifice.
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Persoanele condamnate sunt angajate in penitenciare si in institutiile de stat din cadrul siste-
mului penitenciar, precum si de alti angajatori prin contract, ceea ce, dupa cum se crede, contribuie
la reintegrare. Condamnatii nu pot fi obligati sa lucreze odata ce sunt incarcerati;"** in aceste conditii,
Departamentul asigura actiuni de stimulare, inclusiv imbundtatirea ratiei alimentare si reducerea ter-
menului de detentie™*. Educatia profesionalad si instruirea se asigura pentru circa 700 de detinuti in
fiecare an, majoritatea detinutilor fiind asigurati cu o educatie sociala generala™®. Aceasta din urma
are menirea de a promova reintegrarea infractorilor dupa eliberare.

Tabelul 20: Eliberarile persoanelor condamnate dupa motivul eliberarii '

3000
2500 - —
2000 - . A\
1500 -
1000 -
500 -
0 E— — ——
2005 2006 2007
M Alte motive 70 23 37
Oinlocuirea partii
neexecutate a pedepsei 23 1 62
cu o pedeapsa mai blanda
B Boala 24 46 27
Amnistie 352 52 22
O Gratiere 6 9 5
Executarea termenului
de pedeapsa cu calcularea 224 267 303
privilegiata a zilelor de munca
OExecutarea integrala
a termenului de pedeapsa 639 525 504
B Liberarea conditionata de 1213 1078 1464
pedeapsa inainte de termen

134 Art. 253 din Codul de executare.

3 Informatie prezentatd de Ministerul Justitiei: Scrisoarea din 16.05.2008, din partea presedintelui Comisiei juridice, pentru
numiri si imunitati a Parlamentului RM, precum si rapoartele statistice anexate cu raspunsurile la intrebdrile specifice.

136 Informatie prezentata de Ministerul Justitiei: Scrisoarea din 16.05.2008, din partea presedintelui Comisiei juridice, pentru
numiri siimunitati a Parlamentului RM, precum si rapoartele statistice anexate cu raspunsurile la intrebarile specifice.

37 Informatie prezentata de Ministerul Justitiei: Scrisoarea din 16.05.2008, din partea presedintelui Comisiei juridice, pentru
numiri siimunitati a Parlamentului RM, precum si rapoartele statistice anexate cu raspunsurile la intrebarile specifice.
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Personalul inchisorilor este evaluat anual dupa 4 criterii de baza: performanta profesionald;
capacitatile si calificarea profesionald; responsabilitatea; si trasaturile caracteristice. Rezultatele sunt
folosite in procesul de promovare a personalului.

Evaluarile penitenciarelor sunt efectuate si de structuri independente externe. Amnesty Interna-
tional a raportat, in 2003, ca ,conditiile in penitenciare nu s-au imbunatatit si, deseori, pot fi conside-
rate drept tratament crud, inuman si degradant. De asemenea, s-a raportat despre suprapopulare,
insalubritate si asigurarea neadecvata cu hrana, servicii medicale proaste, precum si despre maltratari
din partea garzii penitenciare si violenta dintre detinuti. Autoritatile penitenciarelor recurg la exces
de fortd in reprimarea protestelor detinutilor”."*

Aproximativ in aceeasi perioada, un raport american academic indica faptul ca in majoritatea
inchisorilor din R. Moldova conditiile rdaman severe, cu o suprapopulare serioasa, si ca incercdrile de
a imbunatati aceste conditii au fost zadarnicite de lipsa de finante. Abuzarea detinutilor de catre alti
detinuti sau de gardieni, desi redusa in urma eliberarii sau pensiondrii unora dintre cei mai drastici
gardieni agresori, persistd, desi la o scara mai mica™°. Pana nu demult, decesele in detentie ramaneau
o problemd. Concomitent a inceput reforma penitenciarelor, prin transformari treptate, avand scopul
de racordare la standardele Uniunii Europene.

In anul 2007, Amnesty International si-a indreptat atentia asupra detentiei in politie, raportand ca
~conditiile in sectiile de politie din Moldova nu sunt adecvate pentru perioadele indelungate pe care
detinutii le petrec in ele si ca conditiile supun riscului sanatatea detinutilor si pot fi caracterizate ca
tratament crud, inuman si degradant. Guvernul Moldovei este obligat sa imbunatateasca in mod ur-
gent standardele, dar si sa asigure tinerea detinutilor in arestul politiei cat mai scurt timp posibil ™.

In final, in 2009, Raportorul special pentru torturd si alte tratamente si pedepse crude, inumane si
degradante a raportat ca, desi a fost obtinut un progres in imbundtatirea conditiilor de detentie in R.
Moldova, suprapopularea rdmane o problema. De exemplu, Institutia Nr. 13 a detinut 931 de persoa-
ne, avand capacitatea oficiala de 600™'.

Raportul mai indica faptul ca toate izolatoarele de detentie preventiva si penitenciarele au pro-
bleme comune: igiena proasta, accesul restrans la servicii medicale si lipsa de medicamente, precum
si riscul de contaminare cu tuberculoza si alte maladii'*?. Desi normele alimentare sunt testate zilnic,
au fost receptionate reclamatii referitoare la calitatea si cantitatea mancarii. Raportul mentioneaza in
continuare ca conditiile in centrele de detentie preventivd sunt deseori mai proaste decat in locurile de
detentie a persoanelor condamnate, detinutii fiind tinuti in celule suprapopulate 23 de ore pe zi'*.

Raportul conchide ca, desi in mare parte ,conditiile in institutiile penitenciare s-au imbunatatit
in ultimii ani, suprapopularea, maladiile si violenta dintre detinuti, precum si practicile discriminatorii
alimentate de coruptie raman a fi foarte problematice. Mai mult de atat, Raportorul special este in-
grijorat de restrictiile severe privind contactul cu lumea din afard”*.

38 http://www.unhcr.org/refworld/type, ANNUALREPORT,AMNESTY,MDA,40b5a1fb4,0.html

'3 Winslow, Dr R. Criminology Tour of the World http://www-rohan.sdsu.edu/faculty/rwinslow/europe/moldova.html

0 Amnesty International, October 2007, Al Index: EUR 59/002/2007, p. 21.

' Paragraful 30 din Raportul Raportorului Special privind tortura si alte tratamente si pedepse crude, inumane si
degradante Manfred Nowak, Misiunea in Republica Moldova (4-11 iulie 2008), A/HRC/10/44/Add3, 12 februarie 2009.

2 Paragraful 31 din Raportul Raportorului Special privind tortura si alte tratamente si pedepse crude, inumane si
degradante Manfred Nowak, Misiunea in Republica Moldova (4-11 iulie 2008), A/HRC/10/44/Add3, 12 februarie 2009.

4 Paragraful 32 din Raportul Raportorului Special privind tortura si alte tratamente si pedepse crude, inumane si
degradante Manfred Nowak, Misiunea in Republica Moldova (4-11 iulie 2008), A/HRC/10/44/Add3, 12 februarie 2009.
44 Paragraful 84 din Raportul Raportorului Special privind tortura si alte tratamente si pedepse crude, inumane si
degradante Manfred Nowak, Misiunea in Republica Moldova (4-11 iulie 2008), A/HRC/10/44/Add3, 12 februarie 2009.
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3.5 Baroul Avocatilor din Republica Moldova

In Republica Moldova exista trei tipuri de profesii juridice de baza. Cuvantul jurist se refera la
orice persoana care detine o diploma ce atesta detinerea de studii juridice, in timp ce jurisconsultii
sunt persoanele cu studii juridice angajate de catre stat sau alte persoane juridice, cu scopul de a
le oferi servicii juridice curente. Avocatii obtin licenta de la Barou. Licenta acordata de Barou este
necesara pentru a apdra interesele banuitilor, invinuitilor, inculpatilor si condamnatilor in sistemul
justitiei penale'®. Avocatii sunt organizati intr-o asociatie profesionala a avocatilor, cunoscutd ca Ba-
roul Avocatilor din Republica Moldova (Barou). Acest capitol se referd doar la avocatii care participa la
cauze penale in calitate de apdratori.

3.5.1 Istoricul recent al Baroului Avocatilor din Republica Moldova

In perioada sovietica, lucru poate neobisnuit pentru profesionisti, avocatii nu erau angajati de
catre stat, ci activau ca specialisti licentiati in mod individual in cadrul Colegiului Avocatilor, care
desemna avocatii pentru cauze si achita platile cdtre avocati, cu retineri obligatorii pentru taxe si
alte cheltuieli ale Colegiului'. Pe langd acordarea asistentei juridice cetatenilor si organizatiilor,
avocatii membiri ai Colegiului erau obligati prin lege sa promoveze respectarea si aplicarea legilor
sovietice, pentru a educa cetateni care sa respecte strict legile sovietice, cat si interesul pentru disci-
plina de munca si respectul pentru drepturile, onoarea si demnitatea altor persoane si a regulilor de
coexistentd socialistd'’. Astfel, desi Colegiul Avocatilor a fost destinat sa fie independent, in prac-
tica, Colegiul a monitorizat activitatile membrilor sdi, iar cei ale caror actiuni erau considerate a fi
contrare intereselor statului sovietic erau exclusi din Colegiu'®.

3.5.2 Reforma Baroului Avocatilor din Republica Moldova

Legea cu privire la avocaturd a suferit o serie de modificdri. Prima lege cu privire la avocatu-
ra din epoca democratica a fost, in cele din urma, considerata neconstitutionald, deoarece solicita
licentierea obligatorie a avocatilor de cdtre Barou si detinerea statutului de membru al Baroului'®. S-a
constatat cd acest lucru incalca dreptul inculpatului de a-si alege un avocat, drepturile juristilor de a-si
alege profesia, si competenta constitutionald a Ministerului de Justitie de a licentia avocatii'®.

In 2002 a fost adoptata o lege nous, care prevedea formarea Comisiei de licentiere a profesiei
de avocat prin ordinul ministrului Justitiei pe un termen de 4 ani'®". Acest lucru, la randul sau, a fost
privit ca o interferenta executiva in independenta profesiei de avocat si legea cu privire la avocatura,
aceasta fiind modificatd in 2006'2.

In prezent, fiecare avocat licentiat, pentru a activa, este in mod automat membru al Baroului
Avocatilor din R. Moldova. Pentru a fi licentiat, un avocat trebuie sa fie cetatean al Republicii Moldova,
cu capacitate deplina de exercitiu, licentiat in drept, care se bucurd de o reputatie ireprosabila, si-a
efectuat stagiul professional si a sustinut examenul de calificare™. Baroul este condus de:

5 Tn procedurile civile si administrative inca mai este posibil pentru oricine s&-si reprezinte clientul.

6 Wattenburg, V. Making Way for Justice: Breaking with Tradition in the former Soviet Bloc. Publicatie a Open Society
Justice Initiative disponibila pe www.dev.justiceinitiative.org:8080/osji/silva_01/db/resource2/fs/?file..

" Articolul 1 al Regulamentului Avocaturii RSS Moldovenesti, 21.11.1980.

8 Wattenburg, V. Making Way for Justice: Breaking with Tradition in the former Soviet Bloc. Publicarea Open Society
Justice. Initiativa disponibila pe www.dev.justiceinitiative.org:8080/osji/silva_01/db/resource2/fs/?file..

%9 Legea nr. 395-XIV din 13.05.1999.

50 Hotadrarea Curtii Constitutionale nr. 8 din 15.02.2000.

51 Legea nr. 1260-XV din 19.07.2002.

52 13.07.06.

153 Articolul 28 al Legii cu privire la avocatura.
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«  Congresul Avocatilor, care este compus din toti membrii sdi si se convoaca cel putin o data
pe an;

. Consiliul Baroului, care se alege de catre Congres, prin vot secret, din randul avocatilor cu o
vechime in profesie de cel putin 5 ani;

«  Comisia de licentiere a profesiei de avocat (Comisia de licentiere) este compusa din 11
membri, 7 avocati alesi de Congres si 4 reprezentanti ai ministrului Justitiei;

- Comisia pentru etica si disciplind este compusa din 11 membri, care sunt alesi de Congres
pe un termen de 4 ani;

- Comisiade cenzori, aleasa de catre Congres in componenta a 5 avocati, este responsabila de
publicarea rapoartelor anuale ale Baroului, care urmeaza a fi aprobate de cdtre Congres™*.

Legea prevede ca onorariile avocatilor sa fie convenite intre parti, onorariile recomandate de
catre Consiliul Baroului sunt, de asemenea, publicate. Recent, Republica Moldova a introdus si un
sistem de asistentd juridica garantata de stat.

In prezent se aplicd Legea cu privire la asistenta juridicd garantatd de stat'>. Conform acestei
legi™s, asistenta juridica este acordata, inter alia, oricarei persoane, indiferent de mijloacele sale in anu-
mite situatii obligatorii, precum si oricarei persoane care are nevoie de asistenta juridica in cauze penale,
insa nu dispune de suficiente mijloace pentru a plati acest serviciu™”. Serviciile de asistenta juridica ga-
rantata de stat sunt acordate de avocati publici, precum si de avocati privati de la Barou care au incheiat
contracte de acordare a asistentei juridice la cerere™®. Avocatii publici sunt avocati care se specializeaza
n acordarea asistentei juridice garantate de stat si sunt obligati sa se inscrie in graficul avocatilor de
serviciu care acordd asistenta juridica de urgenta persoanelor retinute'. Ei activeaza sub egida Consi-
liului National pentru Asistenta Juridica Garantata de stat si primesc o remunerare lunara fixa, in timp ce
avocatii privati sunt platiti de la caz la caz pentru timpul lor, in conformitate cu normele stabilite'.

Desi Codul de procedura penala descrie drepturile fundamentale ale avocatilor, inclusiv cele pri-
vind dreptul de a solicita informatia necesara pentru aparare, dreptul de a colecta probe este limitat,
in plus, nu este obligatoriu ca martorii sa fie audiati de aparare''.

3.5.3 Rezultatele sondajului cu privire la Baroul Avocatilor
din Republica Moldova

in ce masura sunteti de acord cu afirmatia ca avocatii va reprezinta drepturile si
interesele in cauzele penale in mod corespunzator?

O majoritate relativa a cetatenilor (53%) au cazut de acord asupra faptului ca avocatii reprezinta
in mod corespunzadtor drepturile si interesele in cauze penale. Dupa cum cel mai mare procent al
tuturor partilor componente ale sistemului justitiei penale este luat in consideratie in acest raport,
acesta este un rezultat foarte incurajator. Cu toate acestea, 24% dintre respondenti nu au putut sau nu
au dorit sd raspunda la aceastd intrebare. Dintre cei care au raspuns, 70% au fost de acord sau convinsi

34 Articolul 31 al Legii cu privire la avocatura.

%5 din 26.07.07.

% Tn vigoare din 1 iulie 2008.

57 Articolul 69 al Legii cu privire la asistenta juridica garantata de stat.

58 Hriptievschi, N. The Legal Profession in Moldova, august 2008, disponibil pe http://www.osce.org/documents/
0dihr/2009/02/36506_en.pdf

%9 Hriptievschi, N. The Legal Profession in Moldova, august 2008, disponibil pe http://www.osce.org/documents/
0dihr/2009/02/36506_en.pdf

160 Hriptievschi, N. The Legal Profession in Moldova, august 2008, disponibil pe http://www.osce.org/documents/
0dihr/2009/02/36506_en.pdf

61 Articolul 99 al Codului de procedura penala.
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in timp ce 30% nu au fost de acord sau au fost total impotriva. La fel, acesta este cel mai mare procent
inregistrat al celor ce au fost de acord.

Cat de bine credeti ca isi indeplinesc avocatii obligatiile de serviciu?

Aproximativ 30% dintre respondenti nu au dorit sau nu au putut sa facd o apreciere. Dintre
cei care au raspuns, majoritatea (48%) au dat o apreciere pozitivd, 32% au dat o apreciere neutra, in
timp ce 24% au dat o apreciere negativa acestei munci. 48% dintre raspunsurile favorabile repre-
zinta o rata mult mai mare de aprecieri pozitive decat procentul ce se refera la componentele de
stat ale sistemului justitiei penale (38% — instantele judiciare, 35% - functionari din institutiile de
corectie, 34% — urmarire penald, 32% - politie). 24% reprezintd, de asemenea, cel mai mic procent
de raspunsuri negative. Aceasta plaseaza in perspectiva locurile componentelor SJP si ne spune ca
calificativele mai mici nu sunt pur si simplu un rezultat al unei atitudini pesimiste extinse a publicu-
lui, deoarece avocatii au inregistrat o nota semnificativ mai buna decat functionarii de la agentiile
de stat.

Ce afecteaza ratingul avocatilor?

Analiza de regresie din ultimii trei ani nu arata nicio relatie semnificativa din punctul de vedere al
statisticii dintre ratingul avocatilor si cel al oricéror altor factori decat aceea de a fi educati sau de a fi
victima a unei infractiuni, ambele avand un impact negativ asupra ratingului avocatilor. Astfel genul,
varsta, venitul si contactul cu instanta judecatoreascd nu au avut niciun impact asupra notelor.

Tabelul 21: Ratingul avocatilor apararii conform statutului de victima
al respondentilor

Nu e victima

Victima

0% 20% 40% 60% 80% 100%

B Pozitiv O Neutru B Negativ

3.5.4 Rezultatele interviurilor cu avocatii

Sistemul sovietic inchizitional si-a lasat amprenta

Potrivit unor intervievati si in urma observarii, abordarea si practicile din vechea perioada in-
chizitoriald se mai intalnesc la multi avocati. Judecatorii declara ca se simt deosebit de jenant in rolul
lor de arbitru neutru, in cazul in care este clar ca avocatii nu prezinta in mod corespunzator cazul
clientului lor.
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Rolul de subordonat in sistemul justitiei penale

Avocatii intervievati au afirmat ca nu se afla in conditii egale cu organele de urmarire penalg, ci
mai degraba au pozitia de subordonati. Ofiterii de urmarire penala si procurorii deseori contacteaza
avocatii in ultimul moment, astfel neoferindu-le suficient timp pentru a se prezenta. Acest lucru este
adesea folosit ca o scuza pentru a chema alti avocati mai favorabili la organul de urmarire penald sau
la sectia de politie. Avocatii sunt facuti deseori sa astepte pe coridor deoarece procurorii si ofiterii de
urmadrire penald nu reusesc sa elaboreze un plan adecvat pentru actiunea procedurald. Avocatii, de
asemenea, observa practica de deschidere a mai multor dosare penale in privinta aceluiasi inculpat,
in loc de a deschide un singur dosar cu mai multe episoade, ce ar reduce numarul de actiuni proce-
suale. Judecatorii, in special judecdtorii de instructie, nu trebuie sa aiba o pozitie neutra: in timpul
examinarii mandatelor de arest preventiv, avocatilor rareori li se oferd copiile cererii procurorului,
ceea ce face dificila pentru avocati reprezentarea clientilor lor deoarece ei sunt nevoiti sa ghiceasca
ce are de gand sa spuna procurorul in motivarea cererii. Avocatii au remarcat, de asemenea, mandate
de arest slab motivate.

Traditia practicilor de proasta calitate si a motivatiei financiare

Contrar rezultatelor relativ bune ale sondajului, calitatea asistentei juridice, in general, nu a fost
evaluata inalt de catre intervievati. A fost mentionat fenomenul ,avocatilor de buzunar”, cand avocatii
preiau cauza ca avocati ce acorda asistenta juridica garantata de stat (din oficiu pana la modificarea
legii), dar cer bani in plus de la clienti. De asemenea, ei nu reprezinta clientul in mod corespunzator,
ci se afla acolo pur si simplu pentru a indeplini cerintele formale ale legii. Astfel, s-a inregistrat o
incidenta mare de cazuri in care avocatul semnase procesul-verbal al audierii fara ca macar sa fie
prezent in timpul actiunii procesuale’®, Acest lucru pare sa se intample, in special, cu avocatii care au
primit licenta de la Barou in mod automat, fara a urma un stagiu necesar si examenul de calificare'®.
Se mai afirma ca multi avocati de acest fel au lucrat anterior ca anchetatori penali si, prin urmare, sunt
mai determinati sa se alinieze mai degrabd cu actorii de justitie penala decat sa apere activ drepturile
inculpatului.

Perceptia din jurul avocatilor care acorda asistenta juridica garantata de stat

Numeroase probleme din cadrul sistemului de asistenta juridicd garantatd de stat, inclusiv
perceptia ca avocatii din oficiu sunt mai pasivi in apararea drepturilor clientilor lor, au determinat
adoptarea noii Legi cu privire la asistenta juridica garantata de stat in 2007, in vigoare din iulie 2008.
Din cauza termenului scurt scurs de cand legea este in vigoare, nu poate fi evaluat in acest raport
nici impactul legii asupra calitatii serviciilor acordate persoanelor sarace, nici gradul de adecvare a
bugetului destinat asistentei juridice garantate de stat.

incalcarile drepturilor clientilor de catre politie si procuratura

Avocatii se plang de incélcarea de rutind a dreptului clientilor lor la o intalnire confidentiald cu
avocatul, mai ales inainte de prima audiere. Se presupune ca ofiterii de urmdrire penala deseori res-

62 A se vedea concluzii similare in studiul Institutului de Reforma Penala 2008 privind situatia persoanelor din arestul
preventiv, care a constatat ca din 363 de inculpati intervievati doar 118 au raspuns ca acestia au fost intervievati
dupa retinere fara ca avocatul sa fie prezent. Raport disponibil pe www.irp.md. De asemenea, a se vedea paragraful
66 din Raportul Raportorului Special privind tortura si alte tratamente si pedepse crude, inumane si degradante,
Manfred Nowak, Misiunea in Republica Moldova (4-11 iulie 2008), A/HRC/10/44/Add3, 12 februarie 2009 - referindu-
se lalipsa de independenta a avocatilor, care de obicei urmeaza procurorii, precum si acuzatiile in ceea ce priveste
incdlcarea dreptului la intalniri confidentiale.

Legea cu privire la avocatura scuteste de efectuarea stagiului profesional si de examenul de calificare candidatii
cu cel putin 10 ani de experienta judecdtoreasca sau de procuror daca, in termen de 6 luni de la eliberarea din
functiile respective, ei au solicitat eliberarea licentei pentru exercitarea profesiei de avocat. De aceleasi drepturi si
in aceleasi conditii beneficiaza si persoanele care, dupa demisia din functia de judecator si procuror, au continuat
sa activeze in domeniul dreptului (art. 8 alin. (3) din lege).

163
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ping locul sau timpul pentru aceste intalniri. Avocatii se plang ca ofiterii de urmarire penala si procu-
rorii de multe ori ii informeaza foarte tarziu inainte de inceperea audierii clientului si se folosesc de
intarzierea avocatului ca de o scuza pentru inceperea audierii inainte de sosirea avocatului'®*. Dreptul
la traducator este, de asemenea, de multe ori incdlcat, in special in etapa prejudiciara.

Reprezentarea de persoane fara licenta de avocat in cazuri civile

Legea inca permite persoanelor care nu dispun de licenta de avocat reprezentarea in instantele
de judecata. Baroul isi da seama ca nu poate controla calitatea acestor reprezentanti in timp ce Mi-
nisterul Justitiei, de asemenea preocupat de calitatea apararii, dar si de colectarea taxelor necesare
de la avocati, isi face griji ca limitarea dreptului partilor de a fi reprezentate de avocati doar va reduce
drastic accesul in fata justitiei al celor sdraci. Avocatii penalisti constientizeaza ca aceasta ambiguitate
afecteaza si sistemul justitiei penale, deoarece reprezentantii oferd asistenta juridicd de o calitate mai
joasa si afecteazd imaginea de ansamblu a avocatilor.

3.5.5 Masurarea performantei Baroului Avocatilor

Desi Baroul prezintd un raport anual privind activitatile sale, performanta reald a Baroului ca pro-
fesie este dificil de masurat cantitativ. Baroul nu are un set de standarde pentru acordarea serviciilor
juridice, si singura metoda de control al calitatii este aplicarea procedurilor disciplinare.

Impresia comunitatii juridice despre eficienta procedurilor disciplinare nu este una buna, avand
in vedere putinele proceduri si lipsa de transparenta in activitatea Comisiei pentru etica si disciplind
fnainte de 2007. Comisia aleasa la Congresul Baroului din 2007 si-a imbundtatit activitatea;'® cu toate
acestea, a incetinit-o din nou in 2009.

Procentul inalt de condamnari in R. Moldova la prima vedere indica o apdrare juridica nesatis-
facatoare. Dar acest lucru nu reprezinta neaparat o reflectie asupra performantei avocatilor ca atare,
ci a sistemului de acordare a apardrii in general. Desi existd mai multi avocati remarcabili, care apdra
energic drepturile inculpatilor, este evident ca multi nu isi vad rolul ca atare si sunt mai preocupati sa
serveasca sistemul decat pe clientii sai.

3.6 Sistemul de justitie penala ca un tot intreg

Sondajul, de asemenea, a pus intrebdri mai largi pentru a evalua perceptia publicului in ceea ce
priveste factorii de decizie politica si performanta generala a sistemului de justitie penala.

3.6.1 Rezultatele sondajului cu privire la politici si sistem in general

Cat de bine considerati ca legislatorii isi executa obligatiile de adoptare a legilor
si politicilor privind siguranta si securitatea?

Aproximativ 28% dintre respondenti nu au dorit sau nu au putut sa raspundd, 35% au dat o
apreciere negativa, 35% au dat o apreciere neutra si doar 30% au dat o apreciere pozitiva. Aceasta
este cea mai mica rata a raspunsurilor pozitive primite chiar si in comparatie cu cele privind politia
si presupun ca populatia are putina incredere in capacitatea factorilor de decizie de a elabora un
cadru potrivit privind siguranta si securitatea.

164 Exista sperante ca Regulamentul Consiliului National de Asistenta Juridica Garantata de Stat cu privire la procedura
de solicitare si desemnare a avocatului pentru acordarea asistentei juridice de urgenta din 14 iulie 2008 sa
amelioreze situatia in practica.

%5 Hriptievschi, N. The Legal Profession in Moldova, august 2008, disponibil pe http://www.osce.org/documents/
0dihr/2009/02/36506_en.pdf
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Cat de bine functioneaza sistemul de justitie penala?

Doar 16% dintre respondenti nu au dorit sau nu aveau posibilitatea sa raspunda la aceasta in-
trebare larga, ceea ce reprezinta cea mai scazutd rata a intrebarilor fara raspuns. Dintre cei care au
dorit sa ofere un raspuns, 44% au fost neutre, 27% — negative si 29% - pozitive. Aceasta rata este mai
mica decat procentul de acordare a unui raspuns favorabil la orice alta componenta a sistemului
de justitie penala.

Tabelul 22: Ratingurile in comparatie ale diferitelor institutii din sistemul
de justitie penala

120%
100%
80%
60% —
40% R
20%
0% Doliti
Avocatii .. .. |Penitencia 0|'t,|a Politia . .. | Sistemulin
<« . [Judecatorii ordine |Procuratura .’ | Legislatorii | . .
apararii rele e criminala intregime
publica
H Bine 48% 38% 35% 35% 34% 32% 30% 29%
O Neutru 32% 37% 37% 34% 39% 39% 35% 44%
H Rau 19% 25% 28% 30% 27% 29% 35% 27%

B Rau O Neutru H Bine
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4. Concluzii

Lipsa increderii publice in sistem si nivelurile mari de frica

Atat rezultatele sondajului, cat si ale interviurilor au identificat o lipsa ingrijoratoare de incredere
a populatiei in diferite domenii ale sistemului de justitie penald si un nivel sporit de frica in randul oa-
menilor din R. Moldova, egalate doar in tdrile cu o rata a infractionalitatii mult mai mare. Nivelul mare
al fricii, de asemenea, este sugerat de rata mare de intrebari fara raspunsuri din sondaj care releva
frica oamenilor de a-si exprima opinia.

Dezinteresul pentru demnitatea umana si drepturile omului in realizarea justitiei
penale

Aceste niveluri mari ale fricii presupun faptul cd nu se acorda atentia cuvenita proceselor si pro-
cedurilor respectuoase, menite sa incurajeze increderea populatiei in sistem si respectarea drepturi-
lor omului si a legii de catre functionarii din sistemul de justitie penald. O analiza mai detaliata aratd,
spre exemplu, ca politia nu obtine din partea populatiei o apreciere buna cu privire la respectarea
drepturilor omului. Fara o incredere a populatiei sistemul nu poate functiona in mod efectiv si efi-
cient.

Tendinta functionarilor care activeaza in cadrul sistemului
de realizare a performantelor cantitative

Diferitele metode de masurare a performantei aplicate pentru diferite parti ale sistemului nu
par a fi concepute pentru a stimula o mai mare incredere a populatiei, ci sunt concentrate frecvent
asupra procesarii rapide a cazurilor si urmaresc obiective numerice. Acest lucru creeazd imbolduri
gresite in sistem si pune sub semnul intrebarii corectitudinea datelor obtinute. Datele pastrate sunt
deseori colectate fara a fi analizate in mod corespunzator, pentru a identifica tendintele si continutul
viitoarelor practici sau politici. In plus, metodele de colectare a datelor nu sunt consecvente in cadrul
sistemului unde fiecare institutie are propriul sistem. Astfel, identificarea tendintelor si a tipului de
politici in baza datelor este foarte dificila.

Politia este aproape in intregime nereformata din punctul de vedere al politicilor

si practicii

Putine lucruri au fost intreprinse pentru a reforma politia. In consecinta, politia a ramas intr-
0 mare masurd nereformatd din 1990 si este incd definita in lege drept organ armat al guvernului
n baza unei structuri militare. Prin urmare, cum era de asteptat, abuzul politiei in ceea ce priveste
arestul si detinerea in scopuri politice sau exercitarea presiunilor in vederea obtinerii declaratiilor de
vinovétie rdmane o problema-cheie in Republica Moldova. Acest lucru a fost demonstrat de efectul
dramatic al evenimentelor din aprilie 2009, cand reactia organelor de politie la revolta politicad s-a
soldat cu abuzuri in arestul politiei. Este imperios necesara reformarea politiei, astfel ca aceasta sa
devina o politie care serveste mai intai oamenii si apoi statul si care ar infrange coruptia. O parte din
aceasta reforma ar include masurile de imbunatatire a investigarii cazurilor prin mijloace legale, cum
ar fi: 0 mai buna pregatire a organelor de constatare si operative de investigatii, servicii medico-le-
gale mai bune, alte servicii. De asemenea, sunt necesare modificari ale indicatorilor de performanta
pentru ca accentul sa fie pus nu doar pe obiectivele cantitative. O astfel de reforma, de asemenea, ar
trebui sa abordeze problema coruptiei in structurile politiei.
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Procurorii au un obiect de activitate mult mai amplu decat urmarirea penala
si prezentarea acuzarii in instanta de judecata

Problema-cheie a organelor de procuratura ramane mostenirea din perioada sovietica: un do-
meniu de investigatie larg, care reduce capacitatea lor de conducere si exercitare a urmadririi penale
si estompeaza rolul lor in ochii oamenilor. Rolul procuraturii trebuie sa se limiteze la conducerea si
exercitarea urmaririi penale si prezentarea acuzarii in instanta de judecata. In timp ce, la nivel inalt,
aceastd propunere se loveste de rezistentd din cauza reducerii sferei sale de imputerniciri si respectiv
a bugetului, rezultatele interviurilor sugereaza ca este foarte probabil ca modificarea respectiva sa
fie salutata de catre procurorii ierarhic inferiori. In plus, investigarea torturii este problematica pentru
procuraturd. Relatiile cu ofiterii de urmarire penala pot fi imbunatatite daca aceastd responsabilitate
va fi eliminata. La fel, concentrarea doar asupra unor obiective cantitative nu le permite procurorilor
sd tind cont in activitatea lor de manierele respectuoase sau de calitatea performantei.

Sistemul judecatoresc este suprasolicitat si se confrunta cu nivelul scazut
al asteptarilor din partea populatiei

Sistemul judecdtoresc se confrunta cu nivelul scazut al asteptarilor populatiei si cu lipsa de in-
credere a publicului in independenta sa, impreund cu volumul mare de dosare aflate in procedura
si lipsa de resurse, precum si cu procurorii care mai au impresia istoricd ca ar reprezenta cea mai in-
fluenta institutie. Judecatorii nu se simt independenti. Judecatorii se tem ca sentintele de achitare vor
fi percepute ca fiind corupte, uneori acestia confruntandu-se si cu ,legea telefonului” (instructiunile
venite de la functionarii superiori). Cerinta care spunea ca judecatorii de instructie trebuie sa aiba
experienta de procuror ori de ofiter de urmarire penala a facut ca acestia sa functioneze intr-un mod
,favorabil procurorilor”. Rolurile procuraturii si judecatorului de instructie sunt neclare, ceea ce duce
la ineficienta in sistem.

Penitenciarele si-au imbunatatit conditiile, dar sarcina nu este indeplinita

Lipsa capacitatilor de implementare a masurilor de reabilitare si neajunsurile continue din pe-
nitenciare, care inca nu ating standardele internationale, rdman principala problema a acestora. Este
probabil pozitiv faptul ca populatia stabileste ca prioritate penitenciarele (chiar daca la un nivel mi-
nim), fata de politie, pentru cheltuielile publice. Autoritatile penitenciare detin un control redus asu-
pra determinadrii regimului de executare a pedepsei de cdtre condamnati, ceea ce limiteaza capacita-
tea acestora de a-i gestiona pe cei aflati in ingrijirea lor in mod corespunzator. Autoritatile peniten-
ciare nu detin controlul asupra conditiilor din izolatoarele de detentie provizorie aflate in subordinea
Ministerului Afacerilor Interne, unde se produc cel mai frecvent cazuri de incalcari ale drepturilor
omului.

Baroul de avocati si sistemul de asistenta juridica garantata de stat
fnca nu presteaza asistenta juridica adecvata

Baroul sufera din cauza pozitiei de inegalitate in raport cu organele care efectueaza urmari-
rea penala si procurorii, precum si a tratamentului neadecvat din partea functionarilor din sistem.
Avocatilor, de asemenea, le lipseste o culturd de aparare activd. Fenomenul avocatilor ,de buzunar”
submineaza credibilitatea tuturor avocatilor. In plus, noul sistem de asistenta juridica se afla in faza in-
cipienta si este inca de vazut daca acesta va avea succes in extinderea accesului avocatului la clientul
retinut si daca va imbunatati calitatea de reprezentare juridica in sistemul de justitie penald. Desigur,
fara o finantare adecvata si mecanisme de asigurare a calitatii corespunzatoare, acest obiectiv nu
poate fi realizat.
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5. Recomandari

Revizuirea metodelor de colectare a datelor

Metodele de colectare a datelor ar trebui revizuite, pentru a fi consecvente la nivelul sistemului
justitiei penale sau, cel putin, pentru a permite diferitelor verigi ale sistemului sa faca legaturile si
contrapunerile necesare. Un departament din Ministerul Justitiei sau Biroul National de Statistica ar
trebui sa fie abilitat cu efectuarea legaturilor si analizelor corespunzdtoare ale datelor colectate in
intregul sistem.

Revizuirea mecanismului de masurare a performantelor in sistem

Indicatorii de performanta urmeaza a fi revizuiti spre a se evita atingerea unor obiective ero-
nate (de exemplu, indicatorii de reducere a infractionalitatii pentru politie duc la esecul politiei in
inregistrarea infractiunilor). Indicatorii de incurajare a calitdtii sunt mult mai necesari decat indica-
torii cantitativi. Ar trebui, de asemenea, revizuiti unii indicatori de performanta, cum ar fi cei ce se
refera la necesitatea procurorilor de a explica superiorilor fiecare caz de esec. Ar trebui sa existe o
diferentiere clard intre masurarea performantelor individuale ale functionarilor din sistem si masura-
rea performantelor institutiei in ansamblu.

Consolidarea capacitatii de analiza a politicilor din domeniul justitiei penale

Luand in consideratie opinia publicd negativa privind capacitatea factorilor de decizie de a ela-
bora politici adecvate de siguranta si securitate, pentru a sprijini luarea de hotdrari privind aspectele
sensible, ar trebui sa fie consolidatd capacitatea de analiza a politicilor din domeniul justitiei penale
la nivel national.

Desfasurarea unui studiu de victimizare in mod regulat

Tendintele contradictorii intre datele statistice oficiale si gradele de victimizare evidentiate in
acest studiu sugereazd necesitatea elaborarii unui studiu detaliat al victimizarii, care sa fie desfasurat
in mod regulat in intreaga tara, pentru a intelege mai bine tendintele din R. Moldova si pentru a iden-
tifica problemele care nu au fost evidentiate de datele statistice oficiale.

Reformarea politiei

Reformei politiei i s-a acordat putina atentie atat la nivelul politicilor, cat si la nivel practic. Acest
lucru ar fi trebuit sa fie abordat in mod urgent. O astfel de reforma ar trebui nu doar sa schimbe cadrul
politicii, ci si sa incerce sa schimbe cultura in cadrul organelor politiei in directia unei politii care sa
serveasca necesitatile cetatenilor, si nu doar cele ale statului.

Limitarea rolului procurorului

Rolul procurorului ar trebui sa se limiteze la exercitarea urmaririi penale si prezentarea acuzarii in
instanta de judecatd. Acest lucru va usura sarcina procurorilor si fi va distanta de mostenirea sovietica
a unei ,procuraturi atotputernice”.

Crearea unui organ independent pentru investigarea abaterilor comise de politie

Dat fiind faptul ca atat procuratura, cat si politia sunt concentrate asupra condamnérilor pena-
le, pare nepotrivit ca organele procuraturii sé fie responsabile de urmarirea penala a acuzatiilor de
torturd sau a altor abateri comise de politie. Pentru a investiga toate acuzatiile de abateri comise de
politie si decese survenite ca rezultat al actiunilor politiei sau al detentiei la politie, ar trebui creat un
organ independent.
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Consolidarea independentei sistemului judecatoresc

Judecatorii trebuie asigurati de durata mandatului lor de la bun inceput. Prezentul sistem de
numire pe viata dupa cinci ani incurajeaza aplicarea diverselor mijloace de presiune, prin intermediul
,legii apelului telefonic”. Componenta judecatorilor de instructie ar trebui sa se distanteze de fostii
procurori si, probabil, sa se orienteze spre persoane din cadrul Baroului Avocatilor sau spre sistemul
judecatoresc sau alti juristi. Ar trebui clarificata practica privind limitele exacte ale rolului organelor
de urmarire penala si al judecatorului de instructie.

Continuarea reformelor in sistemul penitenciar cu scopul de a consolida
functia de reabilitare a acestuia

Reformele in sistemul penitenciar trebuie sa continue pentru a se imbundtati conditiile
de detentie, precum si capacitatea sistemului de a implementa diverse masuri de reabilitare a
condamnatilor. In acest scop trebuie initiatd o colaborare eficientd cu agentiile specializate ce au
atributii in domeniul reabilitarii si reintegrarii infractorilor, inclusiv organele administratiei publice
locale.

Revizuirea duratei si a conditiilor retinerii de catre politie

Termenul de retinere trebuie redus la 24 sau 48 de ore maximum, dupa care persoanele care se
detin la politie trebuie transferate la unul din izolatoarele de detentie preventiva aflate in subordinea
Ministerului Justitiei. Conditiile din celulele politiei trebuie imbunatdtite in mod considerabil pentru
a corespunde cerintelor internationale. Institutiile de detentie provizorie ale politiei trebuie in viitor
transferate de la Ministerul Afacerilor Interne la Ministerul Justitiei.

Masuri de sprijin in vederea imbunatatirii calitatii asistentei acordate de avocati

Statul ar trebui sa sprijine dezvoltarea serviciilor de asistenta juridica garantata de stat si sa apli-
ce masuri adecvate de control al calitatii in ceea ce priveste avocatii care acorda asistentd juridica gra-
tuita garantatd de stat. Baroul Avocatilor ar trebui sa fie incurajat sa introducd masuri suplimentare
(si sa implementeze in mod corespunzator masurile disciplinare curente), ca sa asigure o mai buna
calitate a serviciilor prestate de apdrare.



