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Foreword

Mounds of garbage were piled along the narrow, rutted streets of Shuto Orizari, a
Romani neighborhood in the capital city of Macedonia.

“When is the trash collected?” I asked my Macedonian companions.

“Every once in a while.”

“When is the next bus?”

“There is no bus line.”

“Hospital?”

“No hospital.”

“Who lives here?”

“Just the Roma.”

This was Skopje. But it could have been almost any city in any of the other coun-
tries of East Central Europe.

The visit to Shuto Orizari prompted me to ask Ina Zoon to begin work on these
studies of the Roma and their access to public services in countries that, since the fall
of communism in Eastern Europe, have been building democratic governments. On the

Margins—Slovakia is a companion volume to Zoon's first study, which examined Bulgaria,
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Macedonia, Romania, and the Czech Republic.

A democracy with deep roots strives to treat its minority group members as
equals. But if the treatment of the Roma is used as a measure to judge the democratic
credentials of the Eastern European states, they fail.

These democracies grew out of revolutions led by students, intellectuals, and
dissidents who had high ideals. Their goals were freedom for themselves and their fel-
low citizens, without exceptions.

Once in power, however, the new leaders of these newly democratic states did
not stand up for the Roma. They failed to defend the constitutionally guaranteed right
of the Roma to equal treatment under the law. They implemented policies that further
marginalized the Roma. These elected leaders did not fight societal discrimination, either
direct or indirect. They did not dismantle the policies that continue to keep the Roma
down.

Today, however, a valuable opportunity to bring about change is at hand.

The European Union is now considering increasing its membership by open-
ing its doors to the countries of Central and Eastern Europe. It is scrutinizing each acces-
sion candidate’s political commitment to equal protection, the rule of law, and the
treatment of minorities. Slovakia is among the candidates for admission. This report
makes clear the work that lies ahead for Slovakia before its laws and the implementation
of its laws are brought into accordance with EU standards.

Until now, scant attention has been paid to how the social policies of new East-
ern European governments have affected the Roma. Human rights groups, international
donors, and Western governments have largely focused on the treatment of Roma in the
criminal justice system.

This report, an inside portrait of the Roma and their equal access to the pub-
lic services of social protection, health care, and housing, lays down a challenge to the
new leaders and their counterparts in the West. It outlines recommendations that must
be adopted before new democracies such as Slovakia join the ranks of the European
Union members.

Ina Zoon's report is a sobering account of how the Roma are excluded from
public services. The report drives home the reality of Romani lives—the widespread dis-
crimination that the Roma face each day—whether in policies, laws, indiffference, or
hostility.

In the four countries reviewed in Zoon's first volume, Roma are as much as 7
percent of the population. In Slovakia, Roma are believed to be 10 percent of the popu-
lation. Most of them are semiliterate, unskilled, and unemployed. Government policies
that stigmatize and exclude Roma are creating a permanent underclass that will bur-

den the fragile economies of states in transition. Over the next decade, unless the poli-
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cies are changed, this burden will become more onerous as these states suffer a deficit
of skilled laborers in the work force.

The easiest, and perhaps least costly, solution to the lack of educated, skilled
workers in the Romani population could be found in desegregation of schools. Romani
children should be educated along with non-Romani children. This would be less expen-
sive than having parallel school systems and would also help impede the development
of two separate, unequal societies.

Antidiscrimination legislation should be enacted and implemented.

Roma should be allowed to compete in the labor market in order to bring the
Roma in from the impoverished margins of society.

National leaders must also take clear stands against racism, intolerance, and
exclusion. They should review and change national and local policies and laws that allow
for discrimination.

These recommendations reflect some of the ideas that Ina Zoon presents in
this report. They are first steps that can open the way to improving the status of Roma
in these societies.

When I return to Shuto Orizari a decade from now, I hope to see citizens who
have equal access to public services—whether garbage collection, hospitals, or public
transport. This is not just a question of economic development. The woes of these soci-
eties will not be cured with the trappings of prosperity. On the contrary, the laws, their
implementation, and government institutions must be strengthened—the framework of
society built—for prosperity to spread.

Changing the status of the Roma could prove to be the single greatest challenge

for these new democracies, the future members of the European Union.

Deborah A. Harding
Vice President

Open Society Institute
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Slovakia’s Roma face pervasive and multiple forms
of discrimination rooted in racial

prejudice.

Executive Summary

Slovakia is home to about half a million Roma who account for roughly a tenth of the
country’s population. Most of Slovakia’s Roma live in some of the worst squalor to be
found in Central and Eastern Europe. In the eastern regions of the country, a three-hour
drive from Vienna, more than 124,000 Roma reside in dilapidated apartments, house
trailers, and houses and shacks fashioned from wood and mud. Most of these places lack
utilities and services most other Europeans have taken for granted since the end of World
War 1II.

Slovakia’s Romani citizens face pervasive and multiple forms of discrimination
rooted in racial prejudice. Local officials set the Romani citizens of Slovakia apart by deny-
ing them permanent residence status in the places where they live and by effectively pre-
scribing the places where they are allowed to dwell. Laws and regulations, as well as
decisions taken by government officials, limit Romani access to social protection bene-
fits, health care services, and public housing and transportation. Discrimination and seg-
regation in the education system are producing a sickly, ill-educated, unemployable
generation of children. Some local and national political leaders in Slovakia argue openly

that the only way to deal with the current situation is to further separate the Roma from
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the rest of Slovakia’s population. Public opinion surveys indicate that many, if not most,
people in Slovakia share these views.

Widespread joblessness is the main source of the poverty suffered by the bulk
of Slovakia’s Roma. Unemployment among the Roma has skyrocketed to about 8o per-
cent in the last decade, a rate about four times higher than the national average; and most
Romani young men take more than three years to find a job. Romani women are excluded
from the work force almost entirely. Virtually all working-age Roma in some of the worst
of Eastern Slovakia’s segregated settlements are without gainful employment. Segrega-
tion and racial discrimination contribute to the low levels of education and training that
prevent Roma from finding work. Roma account for 83 percent of the total number of
unemployed persons who lack an elementary education and more than 41 percent of the
total number of the job seekers with only elementary school certificates.

Unemployment on such a scale translates directly into severe poverty. Approxi-
mately 25 percent of Slovakia’s Roma have an income of less than U.S. $2 a day, compared

with only 5 percent of the general population.

Legal Standards

Slovakia’s constitution affirms the principles of equality before the law and equal pro-
tection under the law. It incorporates into domestic law the provisions of international
human rights treaties that Slovakia has ratified. These instruments ban most forms
of discrimination on the basis of race or ethnicity and forbid governments from using
race in an impermissible manner, directly or indirectly, as a selection criterion in the pro-
vision of social protection, health care, and housing benefits. Moreover, these instruments
bind Slovakia to pursue without delay a policy of eliminating racial discrimination in all
its forms by, among other things, reviewing governmental policies on both the national
and local level; amending, rescinding, or nullifying any laws and regulations which
have the effect of creating or perpetuating racial discrimination wherever it exists;
and prohibiting and bringing to an end racial discrimination by any persons, group, or
organization.

There are various antidiscrimination clauses scattered throughout Slovakian law,
and the government has initiated a process of drafting antidiscrimination legislation by
reviewing existing rules and regulations and examining their implementation. But this
process is far from complete, and the existing laws do not adequately ensure legal pro-
tection for victims of racial discrimination. Moreover, enforcement of the existing antidis-
crimination laws is lacking even in cases where the standards are straightforward and
where the facts plainly show that acts of impermissible discrimination have been com-
mitted. This lax legal environment, combined with a prevailing prejudice against the

Roma among elected officials, public employees, and the public in general, has had a dev-
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astating impact on Roma in all areas of life, including social protection, health care, and

housing.

Social Protection

Slovakia’s social protection system is not cushioning the impact of poverty upon the Roma
to the extent that it could, and impermissible racial discrimination appears to be the rea-
son. Recently enacted laws have limited the access poor people in Slovakia once had to
social assistance benefits, including access to interest-free loans. These laws appear to
have had a disproportionate impact upon indigent members of the Romani community,
which would constitute illegal discrimination based upon race. Moreover, some regional
or municipal administrators appear to exercise their discretion in a discriminatory man-
ner when considering applications from Roma for social assistance benefits. Allegations
of such abuses generally go uninvestigated. As a consequence, the abuses go unpunished,
and the victims lack effective administrative and judicial remedies.

Slovakia’s government has developed a strategy for improving the plight of the
country’'s Roma. This strategy contains some positive features in the area of social pro-
tection, including an effort to improve the quality of social work and communication with
Romani beneficiaries. But the strategy fails to include an analysis of the disparate impact
of the newly adopted social protection laws and regulations upon the Romani commu-
nity. It fails to identify or offer solutions to discriminatory practices in the provision of
social assistance benefits. And it fails to include effective remedies for victims of civil

rights violations in the social protection area.

Health Care

Unabated poverty ineluctably leads to poor health. And there are strong indications that Slo-
vakia’s health care system suffers from discriminatory practices similar to those found in
the social-welfare system, resulting in disproportionate suffering for the Roma. There is a
paucity of information available on the health of Slovakia’s Roma, and the information that
does exist is outdated. Yet the available data shows that the health of the Roma is signifi-
cantly worse than that of the country’s majority Slovak population. Romani men have a life
expectancy that is 13 years shorter than Slovak men; and Romani women have a life
expectancy that is 17 years shorter than Slovak women. Romani children, who comprise the
largest single age group within the Romani population, have a significantly greater chance
of not surviving beyond their early years than non-Romani children. Living conditions in
their segregated settlements expose the Roma to a far higher incidence of infectious dis-
eases than Slovakia’s non-Romani citizens. Epidemics of hepatitis and parasitic diseases
have been reported frequently over the years; tuberculosis has spread rapidly; meningitis

remains a serious threat; and there is evidence that the situation is worsening.
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There is too little information available on Romani access to Slovakia’s health
care services, but the existing evidence indicates that it is something less, both in degree
and quality, than their Slovak counterparts enjoy. Many of the country’s doctors, nurses,
and other medical professionals appear to hold negative attitudes toward Romani patients.
Some medical professionals have displayed overt hostility and disgust toward the Roma.
Some have engaged in discriminatory behavior, refusing to treat Romani
victims of skinhead violence or police brutality. Some have failed to provide Romani
patients with proper medical certificates documenting the existence and extent of injuries
they have suffered, especially when it has been alleged that law-enforcement officers were
responsible for inflicting them. Segregation in Eastern Slovakia’s maternity wards is a fact
of life. Romani women in some of these facilities are relegated to Roma-only rooms;
required to use different showers, bathrooms, and eating facilities; and occasionally
receive treatment in separate quarters. Some Romani settlements appear to have unequal
access to emergency medical services, and some doctors and ambulance crews
have refused to attend to Romani patients or provide proper and timely care. The location
of health care facilities and a lack of available and affordable transportation to and from
these facilities have a greater negative impact on access to emergency care for Romani
inhabitants of segregated settlements than similarly impoverished members of the major-
ity population.

Slovakia’s government has failed to investigate discrimination in the health care
area and to alter the legal and regulatory environment that allows such discrimination
to thrive. The government has also failed to investigate allegations of race-based dis-
crimination. It has failed to discipline or prosecute health care professionals and workers
who have committed overt acts of race-based discrimination. It has specifically failed to
investigate and discipline or prosecute individuals responsible for abuses that arose in
the former communist regime’s program for sterilizing Romani women. There are reports
that even in recent years doctors in Eastern Slovakia have sterilized Romani women with-
out informed consent, and in some cases, without any consent at all. The government’s
strategy for improving the health of the Roma fails to address key issues, such as the need
to gather information on the health of the Romani population and critically examine the

performance of the health care system’s delivery of services to the Roma.

Housing

Poverty and prejudice also affect Romani access to housing. A small minority of Romani
families live in non-Romani neighborhoods in Slovakia. They hold down jobs. They run
small businesses. They have marketable skills. Their children attend schools. And they
lead lives that make them indistinguishable from their Slovak neighbors. However, the
majority of Roma are relegated to a life apart from the country’s non-Romani popula-

tion. Some live in ghettos within the towns and cities; some in segregated settlements
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up to three kilometers away from the nearest villages; and some in settlements that lie on
the periphery of villages.

One third of Slovakia’s Roma live in overcrowded dwellings lacking standard util-
ities and municipal services. The number of these settlements has increased dramatically,
from 278 in 1988, the year before the communist system collapsed, to 616 in 2000. The
124,000 Roma living in these settlements occupy 13,000 housing units, an average of
about nine persons per dwelling. The growth of these segregated settlements has been
exacerbated by local officials who have used them to concentrate indigent Romani ten-
ants evicted from public apartments in areas with mixed populations. Some of these set-
tlements have only limited access to low-quality potable water; in many cases, dozens of
families must share a single water source. Roma in other settlements must travel con-
siderable distances to reach potable water. Many Romani settlements are located in the
immediate vicinity of garbage dumps, and too often municipalities deny the settlements
regular garbage collection services. Municipal transportation networks often do not reach
Romani settlements, in large part because they lack proper access roads.

The laws and regulations governing public and private housing in Slovakia fail
to protect the Roma against racial discrimination and segregation. Victims of racial dis-
crimination in housing do not have effective legal remedies. Slovakia’s government, both
on a national and local level, has failed to address the battery of housing problems Roma
face. And patterns of direct racial discrimination in the determination of residence status
and access to municipal services are readily apparent. The government’s strategy for
improving housing for the Roma is incomplete and fails to articulate basic fair housing
principles, identify needs and priorities, and target the groups in the greatest need of
decent, affordable housing. It also fails to address the issues of discrimination, ghet-

toization, and segregation.

Recommendations

The discrimination, poverty, and misery that Slovakia’s Roma suffer need not continue
indefinitely. There are clear steps that can be taken to improve matters. And they should
be taken at all levels of the country’s government, from national agencies and officials in
Bratislava to the lowest-ranking public servants engaged in providing social protection,
health care, and housing benefits to individual Roma and their families.

The report concludes with a set of recommendations for the Slovak authorities
to develop and implement meaningful legislation to protect Roma from public and pri-
vate discrimination, incorporating the principles of the Council of the European Union’s
race directive into the Slovak legal system. It recommends further development of national
strategies for improvement in the areas of Romani health, social protection, and housing,
ensuring equal participation of Romani representatives at all levels and stages of the

process.
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Methodology

This report is based on fact-finding missions to Slovakia undertaken by the author in
March 2000, February 2001, and March 2001. The author interviewed government offi-
cials, legislators, social workers, health and housing officials, and human rights lawyers,
as well as Romani leaders, activists, and residents. The report also draws upon informa-
tion from documents provided by governmental agencies, state reports submitted to
regional and international bodies, as well as reports on Slovakia by intergovernmental and
nongovernmental organizations (NGOs). It draws and builds upon the work of several
studies of the Roma, including the Report on the Situation of Roma and Sinti in the OSCE
Area, by the OSCE High Commissioner on National Minorities, and analyses of social
protection, health care, housing, and Romani issues done in 1999 and 2000 by Slova-
kia’s Institute for Public Affairs. The report takes into account legal developments through
March 2001.

Although the author made a significant effort to address as comprehensively as
possible instances of discrimination against the Roma in the areas of social protection,
health care, and housing, it was impossible to gather sufficient evidence to establish prima
facie cases for each type of allegation encountered during the fact-finding period. How-
ever, this does not mean that the Roma do not suffer from the practices described in these
allegations. The report focuses primarily on what the author was able to document and

verify during her trips. It does not claim to cover every problem faced by Slovakia’s Roma.
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Slovakia has ratified most human rights treaties
relevant to the protection of human rights. The Slovak
Constitution also guarantees equality in enjoyment of
fundamental rights and freedoms regardless of race,

color, or ethnicity.

Legal Standards

International, regional, and domestic legal standards firmly espouse the principles of non-
discrimination and equal protection. These principles hold that most instances of dis-
crimination on the basis of race or ethnicity infringe on universal human rights, violate
basic moral principles, and impede positive social interaction and the functioning of polit-
ical institutions. International, regional, and domestic bodies and courts have stated
clearly that antidiscrimination and equal protection provisions apply not only to civil and
political rights, but also to economic, social, and cultural rights.

This section of the report aims to elucidate the relevant standards in order to
analyze the claims of discrimination in the provision of social protection, health, and
housing benefits to the Roma. In general, such standards prohibit discrimination on the
basis of race, ethnicity, and a variety of other criteria unless “the criteria for such differ-
entiation are reasonable and objective and if the aim is to achieve a purpose which is legit-
imate” under the international human rights conventions.' International and regional
treaties prohibit most forms of direct and indirect discrimination. Direct discrimination
takes place when “one person is treated less favorably than another is, has been, or would
be treated in a comparable situation on grounds of racial or ethnic origin.”? Indirect dis-

crimination occurs when “an apparently neutral provision, criterion, or practice would
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put persons of a racial or ethnic origin at a particular disadvantage compared with other
persons, unless that provision, criterion, or practice is objectively justified by a legitimate
aim and the means of achieving that aim are appropriate and necessary.”

This section and the report emphasize the relevant international and regional
standards, because interpretive bodies have devoted greater efforts over a longer period
to articulating them than Slovakia has. Furthermore, the Slovak Constitution directly
incorporates international human rights standards into its domestic legal system, and Slo-
vakia is expected to adopt relevant European standards as part of its bid to join the Euro-
pean Union. Therefore, it is appropriate to emphasize the international and regional
standards.

The following discussion frames the analysis of discrimination claims in the sub-
sequent sections. The rest of the report consists of the presentation of a practice or pro-
vision, a showing that the practice or provision affects Roma directly or indirectly, and
an inquiry as to whether the government may be able to justify that practice or provi-
sion. In some cases, no official has stated why the government is acting, or not acting,
in a particular manner. In such instances, it is necessary to guess the government’s intent.
In almost all cases, even if one gives the state the benefit of the doubt, it is impossible to
justify the discriminatory practice against the Roma. This method of analysis flows directly

out of the legal standards and approaches reviewed in this section.

International Standards
The definition of racial discrimination in the International Convention on the Elimina-
tion of All Forms of Racial Discrimination (ICERD) serves as the starting point for analy-
sis of this problem by many international bodies and observers.+ The Convention states
that “the term ‘racial discrimination’ shall mean any distinction, exclusion, restriction or
preference based on race, color, descent, or national or ethnic origin which has the pur-
pose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an
equal footing, of human rights and fundamental freedoms in the political, economic,
social, cultural or any other field of public life.”s The UN Human Rights Committee,
among others, has drawn on this definition when articulating what constitutes imper-
missible behavior under other international treaties.®

International antidiscrimination law imposes several positive duties on states.
Those governments that have ratified the ICERD, for example, have agreed to “pursue
by all appropriate means and without delay a policy of eliminating racial discrimination
in all its forms” by not engaging in any “act or practice of racial discrimination against
persons, groups of persons or institutions,” by ensuring that “all public authorities and
public institutions, national and local, shall act in conformity with this obligation,” by tak-
ing “effective measures to review governmental, national and local policies,” by

“amend[ing], rescind[ing] or nullify[ing] any laws and regulations which have the effect

LEGAL STANDARDS



of creating or perpetuating racial discrimination wherever it exists,” and by “prohibit[ing]
and bring[ing] to an end, by all appropriate means, including legislation as required by
circumstances, racial discrimination by any persons, group or organization.””

Other international agreements contain similar duties for state parties, even
though they may not elaborate on the responsibilities to the same extent. For example,
any state that has signed the International Covenant on Civil and Political Rights (ICCPR)
has agreed “to respect and to ensure to all individuals within its territory and subject to
its jurisdiction the rights recognized [. . . by the] Covenant, without distinction of any kind,
such as race . . . or any other status.”® State parties to the International Covenant on Eco-
nomic, Social and Cultural Rights (ICESCR) have agreed to guarantee that the rights
enunciated in the Covenant “will be exercised without discrimination of any kind as to
race. .. .”9 Through these provisions, governments promise that they and their agents will
not discriminate on the basis of race and will not tolerate discriminatory practices by pri-
vate parties.

International instruments prohibit direct and indirect racial discrimination. Reg-
ulations or instructions that deny or eliminate social benefits, separate patients into dif-
ferent groups, allocate housing or deny residence on ethnic grounds, for example, would
constitute forms of direct discrimination prohibited under international law.

Indirect discrimination occurs when governments adopt policies that are neu-
tral on their face but in practice adversely affect a protected group. Indirect discrimina-
tion exists, in this case, although the government may not have had the intent of creating
it. For example, a government might choose to close state-owned health clinics that are
not “efficient.” But if the facilities in minority neighborhoods are the only ones that are
not “efficient,” and the effect of the government policy is that minority group members
will have significantly less access to health care than members of the majority, then the
government may have engaged in impermissible race-based discrimination. To demon-
strate impermissible discrimination, it may be shown that a policy or policies have a dis-
proportionate impact on a minority group. “In seeking to determine whether an action
has an effect to the Convention,[the Committee] will look to see whether that action has
an unjustifiable disparate impact upon a group distinguished by race, color, descent, or
national origin.” Policies that discriminate against groups indirectly violate the interna-
tional norm as much as those that single out a group directly.

International standards protect a wide range of individual and group liberties.
Signatories to the ICERD, for example, have agreed to guarantee civil, political, economic,
and social and cultural rights for all persons, regardless of race or ethnicity. Civil rights
include, among others, freedom of movement and residence within the state and the right
to leave any country and to return to one’s own country.” Economic, social and cultural
rights include the right to public health, medical care, social security and social services,

as well as the right to housing.”
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With regards to the provision of social benefits, international treaty bodies have
stated that governments should not distinguish among recipients on the basis of their
race directly or indirectly. The UN Committee on Economic, Social and Cultural Rights
(CESCR) has stated that governments may not discriminate on the basis of race “in access
to food, as well as to means and entitlements for its procurement,” and that “health facil-
ities, goods and services must be accessible to all, especially the most vulnerable or mar-
ginalized sections of the population, in law and fact, without discrimination on any of the
prohibited grounds.”* The Committee has also stated that governments should provide
remedies for those who suffer from discrimination in “allocation and availability of access
to housing,” regardless of whether private persons or public entities are responsible for
the discrimination.’

States party to the ICESCR may not derogate from the core obligation of nondis-
crimination and minimum services, even when they face severe resource constraints. For
example, in General Comment 14 on the right to health, the CESCR stated that state par-
ties have core obligations “to ensure the right of access to health facilities, goods and serv-

” o«

ices on a nondiscriminatory basis, especially for vulnerable or marginalized groups,” “to

ensure access to the minimum essential food which is sufficient, nutritionally adequate

» o«

and safe, to ensure freedom from hunger to everyone,” “to ensure access to basic shel-
ter, housing and sanitation, and an adequate supply of safe and potable water,” and “to
ensure equitable distribution of all health facilities, goods and services.”® The Commit-
tee continued: “If resource constraints render it impossible for a State to comply fully with
its Covenant obligations, it has the burden of justifying that every effort has neverthe-
less been made to use all available resources at its disposal in order to satisfy, as a mat-
ter of priority, the obligations as outlined above. It should be stressed, however, that a State
party cannot, under any circumstances whatsoever, justify its noncompliance with the
core obligations set out in paragraph 43 above which are nonderogable.”” The Commit-
tee has affirmed similar principles in its general comments on food™® and housing,™
among others. State parties to the ICESCR may not engage in impermissible discrimi-
nation and may not eliminate provision of necessities, even during times of hardship,
according to the Committee that monitors compliance with the Covenant.

Although some international treaties say that state parties may discriminate on
the basis of citizenship, an emerging norm is that governments should not do so with
regard to fundamental rights. The ICERD indicates clearly that the instrument does not
prevent governments from distinguishing among persons on the basis of their citizen-
ship. “This Convention shall not apply to distinctions, exclusions, restrictions or prefer-
ences made by a State Party to this Convention between citizens and noncitizens.”2°
However, a state party to the ICCPR agrees to ensure the rights of “all individuals within
its territory and subject to its jurisdiction’— citizens and noncitizens alike — although

it does not prohibit discrimination on the basis of citizenship for a handful of rights, such
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as voting.> “Thus, the general rule is that each one of the rights of the Covenant must
be guaranteed without discrimination between citizens and aliens,” the UN Human
Rights Committee has stated. The Committee has expressed its concern that governments
discriminate against noncitizens impermissibly on too many occasions and that they do
not inform aliens sufficiently of their rights under national and international law.>> Thus
the emerging norm is that governments may, but should not, treat aliens differently from
their own citizens, especially with regard to fundamental human rights.

It is critical to note that international standards do not prohibit all forms of dif-
ferential treatment on the basis of race. International treaties and the bodies that inter-
pret them have stated that governments may justify distinguishing among persons on the
basis of race for particular reasons, that certain circumstances may justify positive treat-
ment for a previously disadvantaged group for a limited period of time, and that often dis-
crimination protections apply only to rights covered by the respective treaty.

The UN Human Rights Committee has indicated that some governments may
be able to articulate valid reasons for treating persons differently because of their race.
In General Comment 18, “Non-discrimination,” the Committee stated that “not every dif-
ferentiation of treatment will constitute discrimination, if the criteria for such differen-
tiation are reasonable and objective and if the aim is to achieve a purpose which is
legitimate under the Convention.”» The General Comment, which serves as an encap-
sulation of the Committee’s understanding of the international standards based on its
determinations at the time of the Comment’s publication, did not elaborate further on
which criteria are reasonable and objective and which aims are legitimate. The Commit-
tee’s concluding observations on country reports help by giving some concrete examples
of legal and illegal differentiation, but the Committee does not appear to have fixed on
any particular definitions.

Some international agreements and bodies that interpret them have observed
that governments may adopt affirmative action programs for particular groups for fixed
periods of time. The ICERD, for example, states that “special measures taken for the sole
purpose of securing adequate advancement of certain racial or ethnic groups . . . as may
be necessary in order to ensure such groups or individuals equal enjoyment or exercise
of human rights and fundamental freedoms shall not be deemed racial discrimination,
provided, however, that such measures do not, as a consequence, lead to the maintenance
of separate rights for different racial groups and that they shall not be continued after
the objectives for which they were taken have been achieved.”2* The UN Human Rights
Committee has observed that a state may grant preferential treatment to a particular group
for a particular period as part of the general pursuit of equality.s These programs would
benefit groups that had lacked access to or had been denied their civil, political, economic,
social and cultural rights in the past.

Some, but not all, conventions limit the nondiscrimination provisions to the
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rights enumerated in the treaties. For example, Article 2 of the ICCPR requires state par-
ties not to engage in discrimination, but only “for the rights recognized in the present
Covenant.” Article 26, however, requires states to ensure equal protection of the law for
all persons, regardless of their racial or ethnic background. In general, the international
conventions and the committees that interpret them do not limit their protections to the
enumerated rights only. The Committee on the Elimination of Racial Discrimination
(CERD) has stated that the rights and freedoms mentioned in the treaty “do not consti-
tute an exhaustive list.” The Convention requires states to prohibit racial discrimination
with regard to all rights contained in the Universal Declaration of Human Rights and
other international human rights conventions.?® Furthermore, the treaties themselves con-
tain so many rights, covering so many subjects, that the agreements protect most areas
in which persons can suffer from racial discrimination.

As Slovakia is a state party to all the conventions mentioned above, the prohibi-
tions against discrimination are binding on the country’s legislative, administrative, and
judicial apparatuses. Slovakia also ratified the Convention on the Rights of the Child
(CRC),” and the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW).?8 As discussed below, Slovakia has a constitutional obligation to com-
ply with general rules of international law, binding international agreements and other
international commitments of the country. In addition, the Universal Declaration of
Human Rights contains an antidiscrimination provision that is binding on all states as a
matter of customary international law.

Although most treaties prohibit racial and ethnic discrimination, they gener-
ally do not elaborate on the type of proof that is required to prove illegal differential treat-
ment, aside from mentioning that persons can prove discrimination through showing
disparate impact. It is helpful to look to the emerging European standards to understand

how to determine whether a policy or practice discriminates impermissibly.

European Standards

Various European agreements, joint statements, and directives prohibit discrimination
on the basis of race and ethnicity. In recent years, European governments and intergov-
ernmental bodies have attempted to clarify which policies and procedures constitute
impermissible discrimination and how a person or group proves it. Treaties regarding
social and economic rights contain antidiscrimination provisions, which have particular
relevance for understanding how governments differentiate wrongly in the provision of

public services.

LEGAL STANDARDS



2.1.

European Convention for the Protection of Human Rights and Fundamental
Freedoms

The European Convention for the Protection of Human Rights and Fundamental Free-
doms prohibits discrimination on the basis of race and ethnicity, but only for the rights
and freedoms contained in the Convention. Article 14 states that “the enjoyment of the
rights and freedoms set forth in this Convention shall be secured without discrimina-
tion on any ground such as...race, color, ... national or social origin, [or] association with
a national minority....” Member states agree to “secure to everyone within their juris-
diction the rights and freedoms defined in. . .this Convention.”?o

Despite the general prohibition of race-based distinctions, states may differen-
tiate on the basis of race with regards to the fundamental rights and freedoms contained
in the Convention, if they make appropriate showings. The European Court of Human
Rights, which has the authority to interpret and apply the European Convention’s provi-
sions, has stated that some kinds of distinctions are permissible. “A difference in treat-
ment is discriminatory if it ‘has no objective and reasonable justification,” that is, if it does
not pursue a ‘legitimate aimy’ or if there is not a ‘reasonable relationship of proportional-
ity between the means employed and the aim sought to be realized.””s° Therefore, a state
may differentiate among persons of different racial backgrounds if it has an objective and
reasonable justification for its policy. In other words, if it is pursuing a legitimate aim
through reasonably proportional means.

The Committee of Ministers of the Council of Europe recently approved and
opened for ratification a new protocol to the Convention that expands and clarifies the
Convention’s antidiscrimination protections significantly. Protocol 12 states that “[t]he
enjoyment of any right set forth by law shall be secured without discrimination on any
ground such as...race, color, .. .association with a national minority. . .or other status.
No one shall be discriminated against by any public authority on any ground. ... "
Drafters intended to expand protection for those who suffer from discrimination in at
least four ways: “in the enjoyment of any right specifically granted to an individual under
national law; in the enjoyment of a right which may be inferred from a clear obligation
of a public authority under national law, that is, where a public authority is under an
obligation under national law to behave in a particular manner; by a public authority in
the exercise of discretionary power (for example, granting certain subsidies); and by any
other act or omission by a public authority (for example, the behavior of law enforcement
officers when controlling a riot).”s

Although Protocol 12 primarily imposes an obligation on state parties not to dis-
criminate, it also contains affirmative duties for states to prevent some forms of dis-
crimination among private persons. The explanatory report to the Protocol says that a
state’s responsibility to “secure” may include a duty to intervene if the discrimination takes

place in a sphere that the law regulates — “for example, arbitrary denial of access to work,
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access to restaurants, or to services which private persons may make available to the pub-
lic such as medical care or utilities such as water and electricity, etc.”s Therefore, states
that sign and ratify the protocol will have a duty to prevent discrimination by public and
private entities, in areas such as — but not limited to — granting subsidies for the pro-
vision of health care services and basic utilities.

Slovakia has ratified the European Convention for the Protection of Human
Rights and Fundamental Freedoms3+ and its Protocols.’ Therefore, Slovakia has agreed
to abide by the Convention’s antidiscrimination provisions. Some of the topics covered by
the Convention, such as the right to an effective remedy3® and the right to respect for
private and family life,” are relevant when considering poor delivery of public services.
Slovakia has also signed Protocol 12, thereby demonstrating the government’'s commit-
ment to these principles. When Protocol 12 enters into force on Slovak territory,® the state
will be obliged to implement broad-based antidiscrimination measures with regards to all
human rights, which will bear directly on the provision of social protection, health, and

housing.

Council of the European Union Directive 2000/43/EC of 29 June 2000

The Council of the European Union has issued a directive for member states that requires
them to prohibit and punish racial discrimination. Council Directive 2000/43/EC of 29
June 2000 states that “the principle of equal treatment shall mean that there shall be no
direct or indirect discrimination based on racial or ethnic origin.”?® The Directive bans
discrimination because it interferes with the enjoyment of many civil, political, social,
economic, and cultural rights.

The Directive prohibits two forms of discrimination, the first of which is direct
discrimination. It states that “[d]irect discrimination shall be taken to occur where one
person is treated less favorably than another is, has been, or would be treated in a com-
parable situation on grounds of racial or ethnic origin.”+ To analyze whether a person,
group, organization or institution has discriminated against a person or group of people
directly, it is necessary to gather data about how the alleged discriminator treated the
person or group asserting discrimination and others similarly situated. Then it must be
shown that the alleged discriminator treated the person or group alleging discrimina-
tion worse than others in a similar position.

The Directive also bans indirect discrimination. The text states, “[[|ndirect dis-
crimination shall be taken to occur where an apparently neutral provision, criterion, or prac-
tice would put persons of a racial or ethnic origin at a particular disadvantage compared
with other persons, unless that provision, criterion or practice is objectively justified by a
legitimate aim and the means of achieving that aim are appropriate and necessary.”+" A gov-
ernment that implements a policy or practice that provides fewer services to or lowers the

social status of one racial group relative to another must show that it does so for lawful
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reasons through the least restrictive methods. It is not necessary to establish intent to dis-
criminate in order to prove the existence of indirect discrimination.

The Directive forbids discrimination by public and private actors in the provi-
sion of basic social services and economic transactions. It applies to “all persons, as
regards both the public and private sectors” in relation to employment,+* social protection
“including social security and health care,”s and to “access to and supply of goods and
services which are available to the public, including housing,”+ among others.

In sum, the Directive bans direct and indirect discrimination by public and pri-
vate actors in the public sphere in social security, health, and housing, unless the party
making the differentiation does so for a legitimate purpose using appropriate and nec-
essary means. The Directive directly speaks to the provision of public social protection
to minority groups, which is the focus of this report.

The Directive requires states to reverse any legislation or administrative rules
that discriminate impermissibly. “Member states shall take the necessary measures to
ensure that...any laws, regulations, and administrative provisions contrary to the prin-
ciple of equal treatment are abolished.”# Legislatures and administrative agencies should
act of their own accord, without any prompting by the courts, to eliminate discrimination
from the state’s policies and practices. The Directive states that an instruction to dis-
criminate is impermissible, presumably even if no person acts on that instruction.+® Gov-
ernments that do not overturn existing discriminatory laws may violate the Directive.

States must give a great deal of weight to the claims made by the party alleging
inappropriate differential treatment, according to the Directive. After the alleged victim
of the discriminatory practice provides evidence that suggests direct or indirect discrimi-
nation, the burden of proofis on the alleged perpetrator to prove that his, her or its actions
did not violate the Directive. When a prima facie case of discrimination has been estab-
lished, “it shall be for the respondent to prove that there has been no breach of the prin-
ciple of equal treatment.”# Further, the Directive provides that indirect discrimination may
be “established by any appropriate means, including on the basis of statistical evidence.”+3

European Union states are required to implement the Directive by mandating
entities to take legal action to secure equal treatment. These bodies must be capable of
“providing independent assistance to victims of discrimination in pursuing their com-
plaints.”# The sanctions imposed for violation of antidiscrimination norms must be effec-
tive, proportionate and dissuasive, and may comprise the payment of compensation to
the victim.s° The European Commission must report on the application of this Directive
within the EU member states within five years. Such a report must “take into account,
as appropriate. . . the viewpoints of .. . relevant nongovernmental organizations.”s'

The Directive is part of the acquis communitaire and Slovakia, which has sought
EU membership, has the obligation to transpose it into national plans. The European

Commission reaffirmed this obligation in its 2000 Regular Report on Slovakia.s
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Framework Convention for the Protection of National Minorities
Slovakia has ratified the Framework Convention for the Protection of National Minori-
ties, which articulates antidiscrimination provisions for national minorities.? The Frame-
work Convention states “[t]he Parties undertake to guarantee to persons belonging to
national minorities the right of equality before the law and of equal protection of the
law.”s+ Signatories “undertake to take appropriate measures to protect persons who may
be subject to threats or acts of discrimination’ss and “undertake not to interfere with the
right of persons belonging to national minorities to establish and maintain free and peace-
ful contacts across frontiers with persons lawfully staying in other States. ...”s® The Frame-
work permits states to engage in affirmative action programs in order to promote equality
between minority and majority groups.5

According to the preamble, state parties agree to “implement the principles
set...out in this Framework Convention through national legislation and appropriate
governmental policies.” States report on their progress to the Council of Europe on a peri-
odic basis.s® Since Slovakia ratified this agreement, it has consented to implement these

policies and principles and to hold itself publicly accountable for its action or inaction.5

Organization for Security and Cooperation in Europe: Statements and Standards
Slovakia is a member state of the Organization for Security and Cooperation in Europe
(OSCE), which has noted that governments should assist the Roma and protect them from
differential treatment on the basis of race. At the Istanbul Summit in November 1999, lead-
ers declared, “We deplore violence and other manifestations of racism and discrimination
against minorities, including Roma and Sinti. We commit ourselves to ensure that laws and
policies fully respect the rights of Roma and Sinti and, where necessary, to promote antidis-
crimination legislation to this effect.”®° In the Charter for European Security they also rec-
ognized “the particular difficulties faced by Roma and Sinti and the need to undertake
effective measures in order to achieve full equality of opportunity, consistent with OSCE com-
mitments, for persons belonging to Roma and Sinti. We will reinforce our efforts . . . to erad-
icate discrimination against them.”® The heads of states or governments produced
statements in Copenhagen® and Helsinki,® among other places, which affirm the princi-
ples of nondiscrimination. OSCE expert groups have called on participating states “to under-
take effective measures in order to achieve full equality of opportunity between persons
belonging to Roma ordinarily resident in their State and the rest of the resident population.”®4
Although these OSCE statements do not have the same legal force as the inter-
national and European treaties described above, they are another mechanism through
which the governments bind themselves politically, and perhaps under customary inter-
national law, to prevent discrimination against the Roma. Since the Slovak Republic par-
ticipated in these OSCE discussions, the principles that came out of these meetings bind

the Slovak government, particularly if it did not appear to dissent on these issues.
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The European Social Charter and Revised European Social Charter

Major European treaties regarding the provision of public services prohibit discrimina-
tion in the provision of those services. Perhaps the most important treaty in this area is
the Revised European Social Charter. Article E of the Revised Charter states that “the
enjoyment of the rights set forth in this Charter shall be secured without discrimination
on any ground such as race, color, sex, language, religion, political or other opinion,
national extraction or social origin, health, association with a national minority, birth or
other status.” As is true for the other treaties described above, states may differentiate
among persons on the basis of race if they are pursuing legitimate objectives: “A differ-
ential treatment based on an objective and reasonable justification shall not be deemed
discriminatory.” The explanatory report to the Charter explains, “an objective and rea-
sonable justification may be such as the requirement of a certain age or a certain capac-
ity for access to some forms of education. Whereas national extraction is not an acceptable
ground for discrimination, the requirement of a specific citizenship might be acceptable
under certain circumstances, for example for the right to employment in the defense
forces or in the civil service.”%

The Revised Charter covers a wide range of rights. Social benefits include safe
working conditions,®® benefits to pregnant women and new mothers,% social security at
least to the level of the European Code of Social Security,® social welfare services,® social,
legal and economic protection for the family,”and support for the welfare of young chil-
dren.” The Convention also promotes dignity at work?> and antipoverty and social exclu-
sion measures.” Health benefits include the right to protection of health7+ and the right
to social and medical assistance.”” Housing policies include promotion of access to hous-
ing of an adequate standard, prevention and reduction of homelessness with a view to
its gradual elimination, and provision of affordable housing.”® Antipoverty measures also
speak to the provision of social, health, and housing services.

When signing the Charter, state parties affirm which of the Charter’s provisions
apply to them. Signatories must agree to uphold the right to work, the right to organize,
the right to bargain collectively, the right of children and young persons to protection, the
right to social security, the right to social and medical assistance, the right of the family
to social, legal, and economic protection, the right of migrant workers and their families
to protection and assistance, and the right to equal opportunities without discrimination
on the grounds of sex. State parties then bind themselves to an additional seven articles
or 22 paragraphs, which include the rights discussed in the previous paragraph. To under-
stand which provisions apply to which states, it is necessary to review each signatory’s rat-
ification, acceptance or approval.

Slovakia has ratified the European Social Charter”” and considers itself bound,
inter alia, by the obligation to take appropriate measures to ensure the effective exercise

of the right to protection of health,” of the right to social and medical assistance,”> and
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of the right to benefit from social welfare services.®> Slovakia has also signed the Revised
European Charter® and the Additional Protocol to the European Social Charter that per-
mits collective complaints,3 thereby indicating the government’s interest in supporting
further its citizens’ social rights. When Slovakia ratifies these agreements and they enter
into force on Slovak territory, the state will be obliged to implement these international

standards in the areas of social protection, health, and housing.

National Standards

The recently amended® Slovak Constitution recognizes the state’s obligation to comply
with general rules of international law, binding international agreements and other inter-
national commitments.34 As of 1 July 2001, international human rights treaties take prece-
dence over national law if ratified by and promulgated under statutory requirements,
regardless of whether the international standards protect rights to a greater or lesser extent
than national law.% Prior to 1 July 2001, international obligations took precedence only
if they protected rights to a greater extent than national law.®¢ Since Slovakia ratified most
human rights treaties relevant to the protection of minorities, such as the ICERD, ICCPR,
ICESCR, the European Convention on Human Rights, and the Framework Convention
for the Protection of National Minorities, prior to 1 July 2001, the standards promulgated
in those international agreements take precedence over the national law only when they
provide greater protection.

The Slovak Constitution includes a general antidiscrimination clause that guar-
antees equality in enjoyment of fundamental rights and freedoms regardless of “race,
color of skin, . . . affiliation to a national or ethnic group, . . . or another status.”® The con-
stitutional obligation to ensure equal treatment is generally understood as covering both
state authorities and private persons. No one can be “preferred” on protected grounds.®
However, Articles 38 and 41 permit positive discrimination in favor of women, juveniles,
and disabled persons; they receive more extensive health protection and special working
conditions.?

The Civil Code provides for the equality of the parties in their relationships
under civil law.9° Under Article 11 of the code, natural persons have the right to the pro-
tection of their personhood — life, health, civil honor, and human dignity, in particular
— and to the protection of their names and personal traits. Any person whose rights have
been violated may seek the protection of the court, unless the law designates another com-
petent body to receive complaints.o* Individuals have the right to claim the cessation of
the unjustified interference in their rights, the removal of the consequences of such inter-
ference, and just satisfaction.” However, Article 11 says nothing about, does not cover,
and has never been interpreted to apply to racial discrimination. Furthermore, the case
law and the commentary to the Civil Code imply that cases of race discrimination do not

fall within its ambit.
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Slovakia’s Law on Consumer Protection forbids discrimination as well. It pro-
hibits sellers from discriminating against consumers on any grounds or acting “in vio-
lation of good manners.” Acting in “violation of good manners” includes “manifestly
exhibiting signs of discrimination.”s Specifically, a seller cannot refrain from selling prod-
ucts that are on display or otherwise prepared for sale or refuse to provide services for
which he has the necessary operational capacities.9+ Although the legal standard is clear,
enforcement appears to have been minimal.s

Slovakia’s current Labor Code asserts that no organization may discriminate
for impermissible reasons with regards to the right to work, to free choice of employment,
to satisfactory working conditions, and to protection against unemployment. Impermis-
sible reasons include “race, color, language, sex, social origin, age, religion, political or
other opinion, trade union activities, belonging to a national minority or ethnic group,
or other status.”?¢ Discrimination against women9” and discrimination based on disabil-
ities9® are expressly prohibited. Juveniles have an equal right to vocational training.9
Employers are prohibited from publishing job advertisements that impose any limitation
or discrimination on protected grounds.**° The controlling bodies* may oblige the
employer to adopt corrective measures and to report on their implementation'? or may
impose high fines, ranging from 500,000 Sk to 1,000,000 Sk (from U.S. $12,500 to U.S.
$25,000) for repeated violations.*s Although the standards are straightforward, enforce-
ment seems to be lacking. Neither the European Commission against Racism and Intol-
erance nor the author found concrete examples in which the state had imposed sanctions
for contravention of the Labor Code’s antiracial discrimination clause.™4

The draft of the new Labor Code provides greater protections for persons assert-
ing gender discrimination, but not for those alleging mistreatment because of racial or
ethnic bias. According to the draft, an employer will bear the burden of proving that it did
not discriminate between men and women, if an employee asserts that the employer dif-
ferentiated among similar workers on the basis of gender.’>s The shift in the burden of
proof does not apply to other forms of discrimination. The European Union required Slo-
vakia to make sure that the new Labor Code will offer protection against dismissal to
employees who initiate judicial procedures because of discrimination.*®

The European Commission has indicated that Slovakia needs to continue to
update its laws with regards to racial and ethnic antidiscrimination as a part of the acces-
sion process. The Commission’s 2000 Regular Report makes clear that Slovakia must
introduce and implement legislation putting into practice Directive 2000/43/EC on race
discrimination.™” At the beginning of 2001, as a part of the negotiation process, the
Commission made clear that combating racial discrimination is a “prominent element of
the political acquis in the EU” and is an element of the legislative acquis.”® The EU high-
lighted the need for the effective adoption of Directive 2000/43/EC, noting in particular

the Directive’s scope, the need to ensure effective redress for the victims of racial dis-
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crimination, and the Directive’s requirement that the government create a body that “pro-
motes nondiscrimination, provides assistance to individual victims of discrimination, con-
ducts surveys on discrimination and publishes reports and recommendations on
discrimination.”**9

The Slovak government’'s Human Rights Office has reviewed the existing antidis-
crimination clauses in the Slovak legislation, and is making efforts to examine the imple-
mentation and related jurisprudence.” It has produced two documents outlining the
conceptual framework of future antidiscrimination legislation. As of July 2001, however,

complete drafts were not yet available.™
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Widespread racial bias against Roma in Slovakia’s
labor market has made it difficult for them to secure
jobs for significant periods of time. As a result,
many Roma find themselves needing social

assistance of one form or another.

Barriers to Social Protection

This section of the report examines Romani access to social protection benefits in Slova-
kia. It does not, however, address child allowance programs, pensions, or short-term
unemployment benefits. Generally, Slovakia’s Romani population is young and has a rel-
atively small number of pensioners. Most Roma without regular jobs are indigents who
have suffered long-term unemployment and are covered by social protection programs.

In assessing the extent to which Slovakia’s government fails to provide the Roma with
equal access to social benefits aimed at alleviating the effects of poverty, the report will
review the general level of poverty and unemployment in the country, discrimination
against Roma in the labor market, and specific social assistance programs and eligibility
criteria for particular forms of support. It will also examine the disparate impact of
recently adopted social assistance regulations on the Romani community, examples of
direct discrimination in providing social assistance to Romani claimants, additional obsta-
cles encountered by Roma in accessing social assistance benefits, and declarations by gov-
ernment officials and political leaders on the Roma as beneficiaries of the social assistance

system.
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Poverty and Unemployment in Slovakia

In December 1994, Slovakia had a population of approximately 5.4 million (The govern-
ment completed a new census on 26 May 2001, but the results were not available by the
time of this report’s publication). Nearly 84,000 people, or approximately 1.6 percent of
the overall population, declared themselves to be Roma. However, the official estimate
of the number of Roma actually living in Slovakia is 500,000," which is in line with esti-
mates made by NGOs.2 Most of the Roma reside in Eastern Slovakia, and about 124,000
of them live in segregated settlements.3 Children under the age of 14 account for a much
larger share of the Romani population (43.4 percent) than of the overall population (24.9
percent). Roma account for a smaller share of the higher age groups than members of the
non-Romani population.+ Approximately four out of every five Roma are under the age
of 34, which is the result of a high birth rate and a high mortality among adults.s

The overall unemployment rate in Slovakia increased from 13.7 percent in 1998
to 19.1 percent in 2000,° though there are significant regional differences.” The unem-
ployment rate for the Roma is approximately four times higher than the national aver-
age,® having skyrocketed to about 8o percent over the past decade.9 Unemployment for
Roma is worst in the settlements of Eastern Slovakia, where the Ministry of Labor, Social
Affairs and Family estimates that the average unemployment rate reaches 88.5 percent.”
In some settlements, the unemployment rate reaches 100 percent." Although Roma com-
prise only about 10 percent of the overall population, they account for more than &3 per-
cent of the total number of the unemployed people who lack an elementary education,
and more than 41 percent of the total number of job seekers with only elementary school
certificates.’> Romani women are generally unable to find employment, and most Romani
young people spend more than three years trying to secure a job.’

Poverty in Slovakia is highly segmented along ethnic, gender, and regional
lines. Roma, women, and those living in Eastern Slovakia are particularly affected. The
regions with the highest proportion of Roma are the country’s poorest, with the great-
est number of people in need of social assistance. These areas are Rimavska Sobota,
Revuca, Kezmarok, Trebisov, Spisska Nova Ves, Roznava, Lucenec, and Gelnica.™ Peo-
ple in rural areas suffer more from unemployment and are more likely to need social
assistance benefits. Roma in general — and Romani children in particular — are the
people hardest hit by poverty in Slovakia. The World Bank estimates that 25 percent of
Slovakia’s Roma have an income of less than U.S. $2 a day, as opposed to approximately
5 percent of the general population.’s This makes Roma living in households headed
by unemployed persons one of the most vulnerable groups in Slovakia today.” The
World Bank has said that the plight of the Roma is Slovakia’s “most significant chal-

lenge to poverty reduction.””

BARRIERS TO SOCIAL PROTECTION
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2.1.

Social Assistance Regulations and Discrimination in the Labor Market

Official categories of poverty

Slovakia’s social assistance programs target two main categories of people. The first cat-
egory is comprised of those people who experience “material hardship” or “material dis-
tress” and earn less than a “life minimum,” as this term is defined by government
regulations.” The second category is comprised of people who suffer from “social hard-

” o«

ship” or “social distress,” “a condition associated with the inability of the individual to take
care of himself, of his household, of the protection and exercise of his rights and legally
protected interest, or have no contact with society, in particular because of age, unfavor-
able health condition, inability to socially adapt himself or the loss of the job.” This cat-
egory includes the disabled, the elderly, children, and sick persons with no family support.
While some Roma experience “social hardship,” a majority of Slovakia’s Roma fall into
the first category, suffering from “material hardship.” The analysis in this section focuses
on the social protection programs designed to aid these people.

Under the social assistance laws and regulations in place in Slovakia before
1998, the state was required to provide benefits to all persons with income beneath the
“life minimum” as defined by law. The law did not draw distinctions based upon the rea-
sons for a person’s poverty. The 1998 Social Assistance Act changed this situation. It
divided persons suffering “material hardship” into two subcategories: those who are expe-
riencing “material hardship” for “objective” reasons and those who are experiencing
“material hardship” for “subjective” reasons. Persons found to be suffering “material hard-
ship” for “subjective” reasons received substantially fewer benefits.

Applicants for assistance were deemed to be suffering “material hardship” for
“objective” reasons if they could not secure or increase their income by their own efforts;>°
if they were elderly,> disabled,** or caring for dependent children;* if they cared all day
for at least one child under the age of seven or one child older than seven who could not
be placed in a preschool facility;>+ if they had three or more children under the age of 15
and took care of them all day;* if they had a severely disabled child and took care of him
or her all day;?¢ if they took care of a severely disabled person all day; or if they had invol-
untarily terminated their employment relationship and could prove that they were look-
ing for a new job.?®

Applicants for assistance were deemed to be suffering “material hardship” for
“subjective” reasons if they did not search for jobs through employment bureaus or other
specialized agents;?® if they were removed from the employment bureau’s program
because they did not cooperate in searching for a job; if they had voluntarily and with-
out a serious reason terminated their previous employment or the activity in which they
were self-employed; if they had been fired for inadequate work performance, for breaches

of work discipline, or for other reasons;* if they had not paid unemployment insurance
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in the last three years;? if they did not pay child maintenance obligations or did not ful-
fill their financial support obligations toward a spouse, an ex-spouse, or an adult child
unable to take care of himself or herself;» if they failed to pursue all legitimate claims and
exercise all legal rights, especially for subsistence allowances, sickness benefits, pension
security benefits and state social benefits;+ if they did not pay their health care insurance;
or if they neglected their children.s®

Long-term unemployed — persons formally registered as unemployed for more
than 24 months — are also deemed by law as subjectively poor.” If such persons find
employment, work for more than three months, and lose their job again, they are allowed
to reregister with the unemployment assistance office, and receive a new 24-month period
before their “material hardship” would be deemed to be for “subjective” reasons. Those
who worked at jobs for less than three months would effectively stop the 24-month count-
down for the duration of this employment; but it would begin again from the same point
as soon as they became unemployed again.:®

This 24-month rule appears to have had a significant impact on the percentage
of persons who have qualified for assistance for “subjective” rather than “objective” rea-
sons. The 24-month rule came into effect as of 1 July 2000, two years after the Social
Assistance Act entered into force. Although the total number of recipients of social assis-
tance benefits increased by 7.6 percent from December 1999 to December 2000, the
number of recipients of social assistance benefits for “subjective” reasons increased by
67 percent. Since there have been no major changes in Slovakia’s economic system or
in the behavior patterns of the poor generally, it appears that the 24-month rule has
increased the percentage of people deemed to be experiencing “material hardship” for

“subjective” rather than “objective” reasons.

Growth in Percentage of Social Benefits Recipients
for Subjective Reasons between December 1999 and 20003

Year Total number Total number Percentage Percentage Percentage
of Social Benefits of Social Benefits  of Social Benefits Change in Growth in
Recipients Recipients for Recipients for Total Number of Social Benefits
Subjective Subjective Social Benefits ~ Recipients
Reasons Reasons Recipients for Subjective
Reasons
1999 296,604 82,626 27.9% — —
2000 319,231 148,729 46.6% 7.6% 67.0%4°
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Discrimination in hiring and Romani poverty
Widespread racial bias against Roma in Slovakia’s labor market has made it difficult for

them to secure jobs for significant periods of time. Romani NGOs claim that “the color

of the skin . . . [is] one of the decisive feature [s] for being accepted for a job, . . . [is] a
reference about the responsibility and honesty of a job applicant, . . . [and is] a decisive
element in dismissing employees . . . [and in conducting] business.”# Racial bias in the

labor market hits the better-educated Roma particularly hard; although these people have
skills, discrimination makes it difficult for them to find jobs and make a decent living.+
Given the challenges of finding and keeping long-term employment, it is not surprising
that many Roma find themselves needing social assistance of one form or another.
Human rights organizations and sociologists have repeatedly noted cases in
which Roma were denied work on the basis of race. An employee of the local labor office
in Nalepkovo, a town in the Spis region, said he knew of an employer who hired a non-
Romani man for a job even when there was a young Roma who had shown an interest
in the position and had training for it.# Roma from Demeter (Kosice) told the League of
Human Rights Advocates that one employer, who had advertised job openings, turned
them away as soon as he saw that they were Roma and told them that the job had just
been filled.+4 The authors of a recent study of social and living conditions in a Romani set-
tlement noted that their Romani subjects frequently complained about being discrimi-
nated against in the labor market and that this type of discrimination bothered them
most.4 A non-Romani employer, an engineer named Sabo from Trebisov, said that if a
Roma received a job that required manual labor, he would be given the hardest work and
would be, in most cases, paid the least: “Equal pay for the same job done by a Roma and
anon-Roma does not exist.”+ National Geographic magazine quoted a Romani man from
Hermanovce: “The last time I worked was in about 1989. I think. I was digging ditches.
No one wants to employ us. We go to the employment office in the city looking for work.
But when they see we're Gypsies they don't want us.”# Professor Stefan Markus, the direc-
tor of the Slovak Helsinki Committee, said: “When Roma go for work here in Slovakia,
they are second-class or third-class citizens; employers are very biased.”+
Intergovernmental bodies and foreign governments report widespread racial bias
against Roma in Slovakia’s labor market. The United Kingdom's Refugee Council pub-
lished statements by a Romani from Slovakia who spoke about his increasingly desper-
ate search for work: “After a few months of trying [for a job, after coming back home from
Bratislava] I got work as a barman in a small bar. I think, because I have a light skin color,
the bar owner didn't realize I was Roma. I was working very hard and my boss liked my
work. . .. Some customers started making comments about my color. .. .[I]n the end the
boss asked me if I was Roma. I said ‘Yes’ [and]...the boss asked me to leave....I was then

unemployed for 18 months....[Tlhen I worked as a truck driver. .. .[M]y boss called me
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in and said that the other drivers had complained that he was employing a Gypsy, and that
he didn't want me to work for him anymore. . . .[H]e didn't want any trouble and wanted
me to leave for the sake of peace.”+

The Council of Europe’s Commission against Racism and Intolerance (ECRI)
has found that discrimination plays a large part in the high unemployment rates of
Roma.s° The Council noted in early 1998 that “state job centers have no hesitation in pro-
ducing lists of vacancies marked ‘no-Roma’ and take no steps against employers with dis-
criminatory recruitment practices.”s* The U.S. Department of State annual report on
human rights practices for Slovakia has drawn conclusions similar to those of the ECRIL.5>

In 1999, government officials disclosed that local labor offices categorize job
seekers on the basis of race. The director of Slovakia’s National Labor Office, Jaroslav
Sumny, publicly stated that Labor Office employees routinely marked “R” on Romani
applications, without the consent or knowledge of the person concerned. He has defended
the practice, saying that the measures do not constitute discriminatory treatment and that
they are implemented because of the “complicated social adaptability” of the group. This
practice, according to Sumny, helps Slovakia receive EU funds aimed at assisting the
Roma.5 The practice of marking documents with an “R” is reported to have been aban-
doned;s* but in some places, the system now functions in reverse and officials write “B”
for biely (“white”) on non-Romani applications.’s Although the government no longer pub-
lishes racial statistics, many local social assistance centers continue to track the ethnic-
ity of their clients. “All social assistance offices keep statistics along ethnic lines. When
we, researchers, ask for them, the first reaction of the offices is to claim that they do not
have this kind of information anymore, but they all end up giving it to us,” says the direc-
tor of the Center for Social Policy Analysis.s® Another sociologist notes that “when it comes
to information related to Roma as beneficiaries of social welfare, a lack of transparency
may be observed. Officials say that such data is not recorded, because registering the num-
ber of Gypsies or completing data with notes about the ethnicity of the claimants is pro-
hibited by law. In spite of these obstacles, we had access to some data....”s

Some local officials have shown little sympathy for Roma excluded from the labor
market. For example, Roma in Spissky Stvrtok complained that private employers
requested that the unemployment office refrain from sending Romani job seekers because
they would not be hired. The local authorities reportedly responded to Romani complaints
by saying “private companies have the right to employ whomever they want.”s® These prac-
tices take place despite the fact that Slovakia’s Labor Law forbids discrimination on the
basis of race or ethnicity.5

Discrimination in the labor market creates a multitude of problems for the
Romani community. If those Roma who have skills cannot find and retain good jobs, then
it is less likely that other Roma will invest their time, energy, and limited funds in improv-

ing their education and training. If Roma cannot get jobs, then they are forced into the

BARRIERS TO SOCIAL PROTECTION



3.1.

social assistance system. If Roma cannot find suitable employment and social assistance
benefits are insufficient, then they are likely to try to move to other countries where there
are jobs, so that they can provide for themselves and their families.®® Thus, reducing dis-
crimination against Roma in the labor market would go a long way in addressing many

of the difficulties faced by the Romani community.

Social Assistance Programs

Slovakia’s Constitution guarantees the right of any person in need to receive the assis-
tance necessary to ensure basic living conditions.® The Social Assistance Act governs
the administration of many of the public benefits provided to persons experiencing mate-
rial or social hardship.®> Other laws, such as the law on child allowances and the law on
housing allowances, provide additional benefits to those suffering from “material dis-
tress.” All citizens, stateless foreigners, refugees, displaced persons, and lawful residents
of Slovakia are eligible for assistance if they meet the legal requirements.®

While only a handful of Roma fit into the “social hardship” category, most poor
Roma suffer from “material hardship.” This section’s analysis focuses on the social pro-
tection programs designed to aid Roma in material hardship or distress.

The Social Assistance Act establishes the kinds and amounts of benefits avail-
able to persons in material distress. The benefits include payments, in money or in kind,
that are supposed to cover basic requirements for food, clothing, and shelter; grants or
loans to pay for basic furnishings; and social services such as nursing and transporta-
tion.® The maximum amount of benefits is approximately one-third of the country’s aver-
age gross monthly wage, which, in 1999, was 10,728 Sk (U.S. $268).% The law drastically
curtails the amount and type of benefits available to those persons deemed to have “sub-
jective” reasons for material hardship. According to the Ministry of Labor, Social Affairs
and Family, the total number of people in Slovakia who benefited from social assistance
programs — including direct recipients and their family members — was more than

600,000 in 2000.%°

Social benefits
The Social Assistance Act directs the state to provide social benefits so that citizens who
suffer from material hardship can secure the basic requirements of life: one hot meal a
day, clothing, and shelter.” They are, as a rule, cash transfers; but the government can
also provide them in material form® if a beneficiary has not used previous cash grants
in accordance with the purpose for which they were provided or for the benefit of all those
entitled to them.®

The amount of social benefits varies for those persons deemed to have “objec-
tive” and those deemed to have “subjective” reasons for their poverty. Most claimants who

are determined to qualify for benefits for “objective” reasons receive the difference
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between 100 percent of the minimum subsistence level and their income,” while those
determined to qualify for “subjective” reasons receive the difference between only 50 per-
cent of the minimum subsistence level and their income.”

Starting in January 2001 the income of an adult claimant who is in material need
for “objective” reasons is supplemented by social assistance payments of up to 3,490 Sk
(U.S. $87.18). The persons who live in the same household as the beneficiary are sup-
plemented up to 2,440 Sk (U.S. $60.95). A claimant deemed to qualify for assistance
for “subjective” reasons receives the difference between his income and 50 percent of
the minimum subsistence level (3,490 Sk for the main beneficiaries and 2,440 Sk for

adult dependants). The overall levels may be adjusted as of July 1 every year.”?

Benefits for children and parents
The state pays up to 2,440 Sk (U.S. $60.95) for each child cared for within the family and
up to 1,580 Sk (U.S. $39.47) for institutionalized children, regardless of whether the par-
ents or guardians are deemed to qualify for assistance based upon “objective” or “sub-
jective” reasons.” The state also pays lump-sum benefits to parents so that they can pay
expenses related to child activities, such as equipment for holiday camps, school lessons,
and certain courses and treatments. But the state makes these additional kinds of pay-
ments only to citizens who suffer from material hardship for “objective” reasons. Those
persons who are deemed to qualify for assistance for “subjective” reasons are ineligible
for lump-sum payments, even if their children have the same amount of need. It is
arguable that this differentiation violates the rights of children to benefit from social pro-
tection+ as well as the nondiscrimination principle of the UN Convention on the Rights
of the Child.”s

The municipality may grant lump sums up to the level of actually provable
expenses.”® Social benefits and lump sums are not exclusive.”7 The municipality decides
whether to grant lump-sum benefits? as well as whether a citizen has an obligation to
repay it fully or partially if the lump sum has been paid wrongly or at a higher rate than

prescribed.”?

Benefits for furnishings and utilities

The state may provide additional social assistance benefits in the form of lump-sum pay-
ments® or “social loans”® to assist beneficiaries in acquiring basic furnishings. The lump-
sum payments are aimed at covering the purchase price of basic household
conveniences,® which include a bed, a table, a chair, a wardrobe, a heating unit, a stove,
a refrigerator, and a washing machine, if these are not otherwise provided.® The social
loans are interest-frees cash transfers aimed at covering the cost of repairs, for example,
the mending of a roof, or the cost of electricity, water, and gas.® Municipalities grant social
loans?® to persons who suffer from material hardship for “objective” reasons, and not to

those living in poverty for “subjective” reasons.%
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Impact on the Roma of Eligibility Requirements and Recipient Responsibilities

Many of Slovakia’s Roma suffer from indirect and direct racial discrimination while seek-
ing social assistance benefits. The laws and regulations governing social assistance have
a disparate impact on the Roma. Government officials could justify the disparate impact
of such policies by showing that the policies are reasonable and objective and pursue a
legitimate aim. But the arguments Slovakia’s officials offer up do not appear to justify the
treatment the Roma are receiving. Furthermore, there are credible reports that some offi-
cials have discriminated directly against Roma on the basis of race in considering their
applications for social protection benefits. Direct discrimination on racial grounds is

always unjustifiable, indefensible, and illegal.

Objective and subjective reasons for material hardship

As described above, the 1998 Social Assistance Act created two categories of persons who
can receive social assistance benefits. The differences between these two categories are
based upon the reasons for their material hardship or distress. Those who qualify for ben-
efits because their material hardship is caused by “objective” reasons include persons who
take care of dependent children or adults, are elderly or disabled themselves, or are unable
to secure or increase income by their own efforts. Those people who qualify because their
material distress is caused by “subjective” reasons include, among others, persons who
have been unemployed for more than 24 months, those who have not cooperated with
or worked through employment agencies, those who have not contributed to unemploy-
ment insurance or child or spousal support over certain periods of time, and those who
have allegedly neglected their children. The state provides significantly fewer benefits to
those who are in material distress for “subjective” rather than “objective” reasons.

This “objective-subjective” distinction leads to indirect discrimination. It has a
disparate impact on the Roma relative to similarly situated non-Roma because it depends
upon categorizations based on characteristics that are typical of certain social groups
where Roma are overrepresented (i.e. long-term unemployed) and these categorizations
are used to determine benefit levels. This distinction also gives local officials broad dis-
cretion in determining whether a person is materially poor for “subjective” reasons. And

Roma report many abuses in these determinations.

Indirect discrimination
The “objective-subjective” distinction is, on its face, a neutral classification that seems to
apply to all applicants for social benefits regardless of their ethnic background. In prac-
tice, however, it is a form of indirect discrimination because it has a disproportionately
negative impact on Romani claimants as compared to non-Romani claimants.

To establish a prima facie case of indirect discrimination, one must show that a

distinction has a disparate impact on a protected group. In this case, disparate impact is
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found when the categorization affects a significantly higher percentage of poor Roma than
poor non-Roma. It is not necessary to prove that Slovakia’s parliament adopted the law
with an intent to discriminate against Roma. It is sufficient to demonstrate that the imple-
mentation of the law has a discriminatory effect.

It can be argued that a rule which drastically limits the social benefits of the long-
term unemployed has a disparate impact on the Romani community. According to sta-
tistics from the Ministry of Labor, Social Affairs and Family, approximately 530,000
persons were considered unemployed in Slovakia in 1999; about 25 percent of these peo-
ple, or just over 130,000, were Roma. Approximately 140,000 of these unemployed per-
sons had been without work for more than 24 months; but about 45 percent of these
people, or just over 60,000, were Roma. Thus, Roma comprised about 45 percent of those
persons deemed eligible for benefits because they were suffering material hardship for
“subjective” reasons under the 24-month rule, while Roma accounted for only about 25
percent of those deemed eligible for benefits because they were suffering material hard-
ship for “objective” reasons. The “objective-subjective” distinction clearly has a disparate
impact on economically disadvantaged Roma in comparison with people of different racial

and ethnic backgrounds at similar economic levels.

Unemployment by Duration of Time Unemployed (as of 30 June 1999).

Duration Total Romani Romani Percentage
of Unemployment Unemployed Unemployed of Total Unemployed
For less than 6 months 194,737 10,380 5.33%

For more than 12 months,

but less than 24 months 194,657 59,176 30.40%
For more than 24 months,

but less than 48 months 100,020 40,922 40.91%
For more than 48 months 42,861 22,399 52.26%

Source: Ministry of Labor, Social Affairs and Family of the Slovak Republic®®

It is probable that the number of long-term unemployed Roma has increased
since 1999. If, in the past two years, Roma have found it more difficult than Slovakia’s
majority population to find jobs, then a greater number of Roma, and a greater percent-
age of Roma relative to the majority, would trip the 24-month switch and would receive
only the benefits provided to persons deemed to be suffering material hardship for “sub-
jective” reasons.%

In Slovakia, one of every ten persons is a Roma,* one of every four unemployed
persons is a Roma, and one of every two long-term unemployed persons is a Roma.o" Thus
categorizations on the basis of the length of unemployment are bound to have a disparate

impact on the Romani community.
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Case studies provide additional support for a prima facie case for the disparate
nature of the impact of the “objective-subjective” distinction. Since the government claims
to no longer collect data based on ethnicity, an example from a single town, Banska
Bystrica, offers one of the rare opportunities to obtain a sense of the way in which the
implementation of the “objective-subjective” distinction has discriminated against Romani
applicants for social assistance. Banska Bystrica is home to about 5,000 Romani adults
and children. Most of these Roma are employed or self-employed, and their situation is
relatively good compared with the living conditions of Roma in Eastern Slovakia. Only 20
percent of the Roma in the town are eligible for social assistance benefits. “I am respon-
sible for the files of 250 families who receive social assistance benefits,” explained one
of the local social workers. “Ninety of them are considered poor for objective reasons
and 160 for subjective reasons. As far as the ethnic structure of each subcategory, out of
the go there are 20 Romani families and 7o non-Romani while within the second group
the proportion is reversed: out of 160 subjectively poor, 120 are Roma and only 40 non-
Roma.”9? Thus, in this instance, the benefits were cut in half for approximately 85 per-

cent of the Roma, but only 35 percent for non-Roma.

Disparate Impact of the Objective/Subjective Distinction on Romani Claimants for Social

Benefits in Banska Bystrica:

150
120
90
60
30 [
B Roma
Non-Roma

Total Objectively Poor Subjectively Poor
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Anecdotal evidence from other areas of the country supports the assertion that
these provisions have a disparate impact on the Roma. The Minoritas Association, a Cana-
dian-financed project with a long presence in the region, reports that all beneficiaries of
social benefits in Svinia, a Romani settlement of more than 650 people, were deemed to
be suffering material hardship for “subjective” reasons.” The same applies to the 300
Romani inhabitants of Hermanovce and the 100 Roma of Chminany.9

The poverty and suffering caused by the “objective-subjective” distinction have
triggered protest by human rights NGOs and Romani communities, which have pointed
out that its implementation has a disparate impact on Romani families.?° On 23 July 1998,
more than 100 Roma gathered in Mihcalovce, a town in Eastern Slovakia, to protest
against systematic cuts of social assistance benefits. “The cuts,” local Romani leaders told
the press, “are specifically aimed at the Romani community. They apply to the long-term
unemployed and to those welfare recipients who, labor officials feel, are not trying hard
enough to find work.” With high unemployment rates and jobs scarce even for the major-
ity Slovak population, “the Roma’s chances of getting hired are slight.”9

Governments can justify differential treatment if they can show that it is objec-
tively justified by a legitimate aim and that the means of achieving that aim are appro-
priate and necessary. The arguments of the Slovak government in this case, presented
below, do not appear to justify the impact that the “objective-subjective” distinction has
on Slovakia’s poor Roma. Many of the aims are not legitimate and, in fact, most are not
even relevant.

First, the government has said that it is under tremendous pressure to reduce
the level of the social assistance benefits granted to Roma because the number of Roma
is significantly increasing in Slovakia.

Yet the country’s constitution and its international commitments bind the state
to provide for those in material need, regardless of the size of the group or the amount of
its need. The mere existence of strong pressure to reduce the size of benefits for a group
of citizens is not, per se, a valid justification for the adoption of measures that will obviously
have a disparate impact on a particular ethnic group. While public policies should take into
account public opinion and political pressures, they cannot violate the antidiscrimination
principles in the constitution and international human rights treaties and agreements. One
of the purposes of having a constitution and of ratifying international human rights stan-
dards is to uphold the rights of a minority in the face of challenges from the majority.

A second government explanation has been that the increase in the country’s
unemployment rate has obliged the government to look for ways of motivating people to
work.

While the state has a legitimate interest in encouraging people to work, it should
not implement punitive measures with a disproportionate impact on a protected group

if discrimination in the labor market prevents most members of that group from secur-
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ing work. Encouraging unemployed individuals to find jobs is a legitimate aim of social
policy. Blaming those who can not find a job makes sense if people have a reasonable
chance of securing employment when they make an extra effort in seeking it. However,
this is not the case of the Roma, especially those Roma living in the settlements of East-
ern Slovakia. Few job opportunities exist for anyone in these places, and the Roma face
discrimination that makes it even more difficult for them to find employment. Reduc-
ing the level of social benefits is hardly an “appropriate measure” when work opportuni-
ties for poorly educated and unskilled individuals are rare and, when such opportunities
do appear, the Roma are the last to be considered.

Thirdly, the government claims that social assistance generates dependency for
some groups of people who live from birth to death on welfare.

States do have a legitimate interest in discouraging dependence on public welfare
programs. Yet they must also help provide persons in need with the opportunities to be inde-
pendent. As discussed above, the state should take an active role in eliminating the dis-
crimination that prevents Roma from getting jobs and forces them to rely on social assistance
to meet their basic needs. The state should also help provide greater educational opportuni-
ties to the Roma and other disadvantaged persons, so that they can develop skills that private
employers desire. While eliminating benefits ends dependence, it does not address the under-
lying causes. Therefore, while the goal of ending dependence may be legitimate, the cho-
sen means are not, and therefore the policy is discriminatory.

A fourth defense of the government’s distinctions when providing social assis-
tance has been that most countries have limitations on the periods in which a person
can receive assistance.

The fact that other countries place time limits upon social assistance does not
justify differential treatment in Slovakia. These countries may have other compensatory
mechanisms, which alleviate the impact of the limitations. Alternatively, these countries’
practices may violate domestic and international standards. And just because other coun-
tries engage in certain activities does not change the fact that there is a clear consensus
that states should not engage in discriminatory practices. By signing the ICESCR and the
European Social Charter, Slovakia has agreed to help all of its citizens improve their eco-
nomic and social situation. The ICESCR and other international commitments require
Slovakia not to differentiate — directly or indirectly — among racial or ethnic groups
unless it does so for a purpose considered legitimate under the conventions. Emulating
the behavior of other countries is not per se a legitimate purpose under the convention.
Slovakia should address the challenges the Roma face in the labor market by improving
education and training and by fighting job discrimination rather than pointing to other
countries that may have different economic conditions and racial compositions.

Finally, the government points to Slovakia’s law that does not oblige beneficiar-

ies of social assistance benefits to perform work in the interest of the community, and this

BARRIERS TO SOCIAL PROTECTION 33



kind of work obligation cannot be introduced because it will be considered “forced labor,”
which is prohibited by the constitution. Furthermore, the government maintains that pub-
lic works programs,®® which hire unemployed persons to perform jobs in the community,
might reduce the negative incentive that was intended when the law was passed.?

Whether the state can make people work in exchange for social assistance ben-
efits is irrelevant in considering whether it is legitimate under domestic and international
standards for a government to distinguish among beneficiaries of social support. The gov-
ernment has an obligation to help these people regardless of whether the state can force
them to perform labor. Supposing for a moment that making people work in exchange
for benefits did not violate Slovakia’s constitution, it would still seem discriminatory,
unfair, and wrong to make one class of beneficiaries, a class that includes most of the
members of one ethnic group, perform work. Slovakia should, once again, address the
challenges facing the Roma by improving education and training and by fighting job dis-
crimination rather than by suggesting that they are entitled to fewer benefits because
the state cannot make them work.

Furthermore, there is little information on the number of Roma who have actu-
ally found jobs with public works programs or how long they have worked for them. Some
Roma, especially those involved in such programs, consider them successful.”*° Others
have pointed out that the number of Romani job seekers employed by public works pro-
grams is statistically insignificant compared to overall Romani unemployment,’ and that,
instead of functioning year round, the programs lay workers off in the winter months
when they need employment most.’>* Many Roma also stated that they had applied to par-
ticipate in the programs but were rejected;' they accused their mayors and the chairmen
of their local councils of corruption in hiring workers for these projects.’°+ After an enthu-
siastic launch, the public works programs slowed down due to budget cuts.”s Finally, the
existence of these programs is not, per se, a valid justification for the adoption of cate-
gorizations and measures that will obviously have a disparate impact on a particular eth-
nic group. While these programs may help some Roma, they do not relieve the
government of its obligation to help all of its citizens improve their economic and social
situation in a nondiscriminatory manner.

In sum, the government’s arguments as to the legitimacy, reasonableness, and
objectivity of the “objective-subjective” distinction are insufficient to justify the harm it
inflicts upon a protected category of people. This distinction is indirectly discriminatory

to the Roma, and the government should revise it.

4.1.2. Direct discrimination

34

Illegalities and abuses taint the process used for assessing Romani applications for social
assistance benefits. Although it may be straightforward for social workers to determine

whether a person has been registered with the unemployment office for more than 24-
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months, it is more difficult to evaluate other factors in an unbiased way. For example, how
do social workers determine whether an applicant has left his or her previous job volun-
tarily for a “serious” reason, whether or not the applicant has cooperated with the employ-
ment office in searching for a job, and whether the applicant has fulfilled all of his or
her obligations to dependents? Local officials have broad discretion in making these and
similar determinations. And this discretion has allowed them to discriminate directly
against Roma while using formal yet vague criteria for their assessments.

Inforoma, a Romani NGO in Slovakia, carried out a project in the Presov district
during the first three months of 2000 that shed light on this practice.”°The organiza-
tion assisted Romani families who were filing complaints about decisions by local social
assistance offices on their applications for benefits. The local offices had determined, on
various grounds, that 25 applicant families were suffering material hardship for “sub-
jective” reasons. Seventeen of these families filed complaints, and in 12 cases it was found
that the local office’s decision was erroneous.”’ In Chminany, a Romani settlement of
18 households, 12 families filed complaints about the local office’s determination of the
level of their assistance, and the determinations for 11 of them were found to have been
erroneous and in violation of the law.”*® In other words, between 70 to 9o percent of the
decisions on Romani applications have been found to be abusive.

Inforoma found that, in many instances, the officials who made these determi-
nations suffered no consequences. Local-level social workers justified their decisions by
saying that they were acting in accordance with “implementation instructions” from the
regional office. Officials at the regional office said they were not responsible for the erro-
neous determinations about the Romani applications for assistance because an earlier
managerial team, which was appointed under the government of Prime Minister Vladimir
Meciar, had elaborated these “instructions” in the summer of 1998.79

It is illegal for social workers to discriminate against applicants for social assis-
tance on the basis of their race. These examples show that local officials have broad dis-
cretion in their determination of the cause for an applicant’s material hardship. It would
be helpful for researchers to gather more data about how social workers treat Romani and
non-Romani clients in order to establish the full extent of abuse of authority by social
workers. Regardless of the findings, Slovakia must install effective, prompt, and afford-
able appeals mechanisms. Furthermore, the government has an obligation to investigate
such cases and to take appropriate disciplinary or legal action against officials who dis-

criminate and those who fail to enforce antibias regulations.

Means test
Slovakia does not provide social assistance to persons who can support themselves by
drawing on their savings or on income from their property." Property means movable

and immovable assets, rights, and other items of material value.™ Citizens whose income
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is below the minimum level are expected to use, manage, sell, or lease their property.”
Persons who possess property and do not exploit it to care for their needs are not eligi-
ble for social benefits. They are not considered as truly being in a situation of material
hardship. The government does not require them to sell or lease the house or the flat in
which they live,”s agricultural and forest land they use to provide for their own needs,™
movable assets that constitute necessary parts of the households,”s movable or immov-
able assets necessary for performing their work or for professional training,™ a personal
car if it is used for the transport of a severely disabled person™ or if it is more than five
years old and its value is not higher than 100,000 Sk (approximately U.S. $ 2,500)," or
movable assets that cannot be sold or leased without breaching moral principles."

The means test does not discriminate against Roma on its face, nor should its
provisions be cited to discriminate against the Roma in practice. However, Roma allege
that administrators use their investigative powers to find ways to exclude Roma from ben-
efits rather than to validate their claims. More research is necessary to determine how
widespread these practices are and whether social workers treat the Roma differently from
other similarly situated persons. If social workers do assess the Roma differently using

the means test, then they are engaging in illegal discrimination.

Residence requirements

To qualify for social assistance benefits, a claimant in Slovakia must present his or her
identity card to the appropriate authorities. The police issue this identity card only if the
person concerned owns a house or a flat or has the written permission of the owner of a
house or flat to reside in it. The state imposes this requirement for administrative rea-
sons in order to link each person in Slovakia to an address. A person seeking social assis-
tance benefits must register with the unemployment offices responsible for the place
where he or she is officially considered a permanent resident, even if he or she really lives
somewhere else.” For many Roma, these requirements are difficult to meet.”2

Before the dissolution of Czechoslovakia in January 1993, all citizens had an
identity card. These cards gradually expired, and the governments of the Czech Repub-
lic and Slovakia replaced them with new identity cards, Czech or Slovak, depending on
the citizenship of the person in question. These changes caused no problems for Slo-
vaks in Slovakia or for Czechs in the Czech Republic, but they imposed hardship on those
living in a “foreign” land, particularly on the Slovaks living in the Czech Republic.

In 1993, Czech citizenship regulations deemed the majority of Roma living in
the Czech Republic to be Slovak nationals and imposed restrictions that effectively barred
their access to Czech citizenship. When their federal cards expired, many of these peo-
ple had problems securing Slovak passports. Although they were de jure Slovak citizens,
they became de facto stateless and were instructed to go to Slovakia.””s Most of those who

remained were expelled to Slovakia after committing minor misdemeanors, and they lost
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any right to return.”4 Once in Slovakia, they went, as a rule, to the East, to the segregated
settlements, where they could eventually find some relatives, friends, or could impro-
vise a shelter in which to live. They were caught in a situation in which they had no papers
at all, or had Slovak passports but no official residence in Slovakia because they had been
living in the Czech Republic. They had to face the new challenge of persuading local offi-
cials to register them as permanent residents so they could obtain Slovak identity cards.

In Eastern Slovakia, officials often refuse to register Roma as residents. Local
authorities and non-Romani inhabitants harass local Roma, pressure them to leave, or sim-
ply expel them. Human rights organizations have extensive documentation of systematic
local efforts to “get rid of” the Roma. Two municipalities even passed ordinances prohibit-
ing Roma from residing on their territory before the UN Committee on Racial Discrimi-
nation ruled, in September 2000, that these ordinances violated the rights of the Roma to
freedom of movement and residence. The Committee urged Slovakia to eliminate such prac-
tices fully and promptly.’> The housing section of this report will further examine Romani
residence issues, including legal provisions, jurisprudence, and practice.

Young Romani women who marry Romani men from different villages, towns,
or cities face special challenges in obtaining identification cards. As a rule, a wife moves
into her husband’s house; therefore, she is obliged to change her official place of resi-
dence to her new address. Because it is very difficult for Romani women to obtain this
official address change, their access to social assistance is essentially barred. The more
affluent of these Romani wives travel back to their former place of residence once or twice
a month to pick up their benefits. The Legal Defence Bureau in Kosice reports that the
mayor of Turna nad Bodvou had refused to register one Romani woman from Saca who
married a male resident in Turna nad Bodvou; the mayor even refused to provide an expla-
nation for his decision. As a result, the woman could not obtain social assistance bene-
fits and health care services in her place of residence.’»

Traveling to their old place of residence is hardly an option for Romani women
who lived in the Czech Republic before they married men from Slovakia. The Slovak
Helsinki Committee reported the case of a Romani woman who was refused access to
social assistance benefits for six years because the local authorities in Jarovnice, a village
in Slovakia, refused to register her as a resident, even though she was living in her hus-
band’s house with their three children. The mayor reportedly told the woman’'s Helsinki
Committee lawyer that “[Ginova] is not our resident. Let her go where she comes from —
we don't want her here — or take her with you to Bratislava. The best would be to take
all the Gypsies with you.”?

Further comparative research is necessary to determine whether and to what
extent the percentage of the Romani population without official residence status in the
places where they de facto live is greater than the percentage of the non-Romani popula-

tion without it. The refusal of local authorities to grant residence to Romani newcom-
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ers, combined with the rigidity of social assistance regulations that do not permit the pay-
ment of benefits by the office of de facto residence, appears to bar, or at least substantially
impede, the access Roma have to benefits. Ultimately, poor Roma — the ones who most
need social assistance — are the ones least likely to establish residence in order to com-

ply with the legal requirements for the benefits.

Other Barriers to Social Protection

Illegal retrospective application of Social Assistance Act requirements

Under the Social Assistance Act, all persons registered as unemployed for more than 24
months are deemed to be suffering material hardship for “subjective” reasons. This enti-
tles them to social benefits payments that are significantly lower than those provided to
persons suffering material hardship for “objective” reasons. The Act took effect on 1 July
1998, and the 24-month rule was supposed to take effect only after the first 24-month
period had expired.

However, some social assistance offices applied the 24-month rule the moment
the law entered into force in July 1998, and this affected the overwhelming majority of
the Romani job seekers from segregated settlements in Eastern Slovakia. Lawyers from
the Slovak Helsinki Committee reported that local offices in Presov, a district in Eastern
Slovakia, applied the 24-month requirement immediately, thereby reducing the social
assistance benefits of those persons who had been registered as unemployed before 1 July
1996. The social assistance office serving the Romani settlement in Hermanovce also
began slashing benefits in the summer of 1998, which gradually affected all adult inhab-
itants.”® Soon all Romani families in the region were deemed to be suffering material
hardship for “subjective” reasons.”?® Application of the law to the period before 1 July 1998
sanctioned people who could not foresee that the preceding length of their unemploy-
ment period could directly affect the level of their benefits.

It was manifestly unfair to cut benefits by up to 50 percent immediately for all
persons suffering from material hardship, Roma and non-Roma alike. Furthermore, it
was illegal. Through international agreements such as the ICESCR and the European
Social Charter, Slovakia agreed to help all of its citizens to realize their economic and
social rights. Furthermore, as discussed above, it is highly doubtful that slashing social
assistance benefits in a discriminatory manner can be justified as legitimate, reasonable,
or objective. Cutting assistance to these persons without any prior notice is particularly
punitive, and the lack of notice may have violated due process rights for those people who

were receiving entitlements.
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Imposition of additional extralegal requirements for social loans

As noted above, social loans are interest-free cash transfers aimed at paying for repairs or
for the purchase of basic household conveniences. Local authorities grant these loans only
to those persons who are eligible for social assistance benefits and suffer from material
hardship for “objective” reasons.’° Social loans are not made to persons found to be suf-
fering material hardship for “subjective” reasons.” It has already been demonstrated that
Roma are overrepresented within the group of indigents for “subjective” reasons and that
limiting access to benefits according to the objective/subjective categorization leads to
indirect discrimination. It follows that current rules for granting social loans are also
discriminatory, because they bar the access of Romani indigents to loans to a greater
extent than they do for indigents belonging to the majority population.

Some municipalities impose additional conditions that deny social loans to
Roma even when they have been found to be suffering material hardship for “objective”
reasons. For example, the municipality in Nalepkovo offers social loans to young fami-
lies, but only if both the husband and the wife are employed.s” These provisions effec-
tively exclude the municipality’s entire Romani community, because the overwhelming
majority of Romani men and all of the Romani women are unemployed. Ironically,
Romani tenants who do not receive loans to repair their houses are evicted, and then the
municipality gives social loans to non-Romani couples to buy and repair the same
houses.

Local governments may have some discretion in establishing additional require-
ments for how they choose to disburse their own funds. But they are still subject to the
same antidiscrimination standards as the national government. Therefore, it is illegal
for local governments to impose regulations that effectively discriminate on the basis of
race. It would be helpful for researchers to identify communities in which municipali-
ties have policies on social loans that effectively treat Roma and non-Roma differently.
Meanwhile, the government of Slovakia has an obligation to investigate and to punish
those local governments, agencies, and persons who discriminate, those who are com-

plicit in discrimination, and those who fail to enforce antibias regulations.

Denial of social benefits for Romani returnees

In 1998 and 1999, thousands of Roma left Slovakia and sought asylum in Western Euro-
pean countries. Many European Union member states denied the asylum claims brought
by these Roma and returned them en masse to Slovakia, sometimes under degrading con-
ditions. Furthermore, several EU member states ended their visa waiver programs with
Slovakia. Many Slovaks were angry with the Roma because they believed that the Roma
were not subjected to discrimination in Slovakia,+ had headed to the West for purely eco-
nomic reasons, and received significant financial advantages from Western welfare sys-

tems. As a result, ethnic tensions increased. Slovak politicians blamed the Roma for the
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visa policy changes implemented by the EU states. Claiming that Roma had destroyed
Slovakia’s image, they called for legal measures against Roma who returned to Slovakia.
Several political leaders urged the Ministry of Labor, Social Affairs and Family to punish
Romani families by denying them social assistance benefits when they came back to the
country.’s

Roma returning to many municipalities in Eastern Slovakia found that these
threats were a reality. Social workers denied them access to social assistance benefits, fre-
quently refusing to give them application forms, and telling them that it was useless to
apply because they were not suffering “material hardship.”s¢ The International Organi-
zation for Migration (IOM), which took charge of monitoring the Roma returning to Slo-
vakia, reported that in Eastern Slovakia some social assistance offices followed a clear
procedure in dealing with applications for benefits submitted by returning Roma. First,
the authorities gathered information on the level of benefits received by asylum seekers
in each of the countries where Roma from Slovakia went. When Romani families returned
from abroad, social workers asked them where they had resided and how many months
they had stayed there. Based on this information, the social workers calculated the amount
of money they presumed each family possessed. On this basis, they rejected claims for
social assistance, arguing that Romani families were not facing “material hardship.”
Rarely did they take into account the costs incurred by the Romani families while they
lived in other countries and while they traveled to and from those countries.

The IOM reported that social workers from Kezmarok systematically denied
Romani families returning from Finland access to benefits.”” Roma from the region
described their return to Slovakia: “They [the social workers] asked me to sign a paper that
I was in Finland,” said Ms. Tokarova from the village of Michalovce. “And then they cal-
culated something and told me, ‘You should have at least 300,000 Sk (U.S. $7,500). You
do not need social benefits.” They did not want to know how much I received in Finland
and how much I had to spend on food and clothing and housing for my children. They
did not want to take into consideration that I did not apply for benefits immediately when
I returned. I used my money economically and only when there was no more left, did I
have to go back on social assistance.”® Michal Lacko, a Romani man from Pavlovce nad
Uhom who came back to Slovakia after having his asylum request rejected, alleged that
the local social assistance office “calculated” that after his trip to Finland he must have
had at least 100,000 Sk (U.S. $2,500), and therefore he was not considered to be facing
material hardship.9

The Ministry of Labor, Social Affairs and Family maintains that the national gov-
ernment does not require or encourage such practices, and that there are no special reg-
ulations on assessing the assets of Roma who had unsuccessfully sought asylum abroad
and returned to Slovakia. “Romani returnees are obliged to list their financial situation

just like anyone else,” a ministry official said.°
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Misinterpretation of legal provisions has also resulted in the denial of social
assistance benefits to returning Roma. For example, the law requires persons receiving
social assistance to confirm regularly and in person that they continue to be unemployed
and are searching for a job; those persons who do not do so are deemed to be suffering
material hardship for “subjective” rather than “objective” reasons, and their benefits are
consequently less. Some social assistance offices ruled that Romani applicants who had
been absent from the country for a period of several months had, as a result, failed to
show up to confirm that they were unemployed and seeking work; these persons had their
benefits totally cut, and not only reduced as law requires.™ This decision went beyond
anything the law provides. There are also allegations that some local offices denied
allowances to Romani children born abroad.+

The IOM has found other examples of misinterpretation of the law that were
clearly intended to deny benefits to returning Roma on a racial basis. Under the existing
regulations, parents who neglect their children are considered to be suffering material
hardship for “subjective” reasons if parental neglect prompts legal action that limits
parental rights or the placement of a child in a foster home or an institutional care facil-
ity. Social workers in some eastern municipalities, however, decided that Romani parents
who traveled abroad without all their children effectively “neglected” the children who
remained in Slovakia, and therefore should be deemed “subjectively” poor. Romani par-
ents have protested, but to little effect. They have argued that such determinations must
be made on a case-by-case basis and that, in some instances, it might have been in the
children’s best interests to leave them in the care of grandparents or other relatives while
the parents sought opportunities abroad. Social workers interviewed by the author con-
firmed that social assistance offices generally adopt the view that, to fulfill the require-
ment on childcare, Romani returnees “should have taken all their children with them”
when they went abroad.'ss

On 77 March 2001, a representative of the Ministry of Labor, Social Affairs and
Family told the author that the ministry was facing tremendous pressure to reduce social
benefits to returning Roma and had developed special instructions — internal, unpub-
lished documents — for its territorial offices on how to deal with claims by returnees for
social benefits."+ A few days later, after failing to provide a promised text of the instruc-
tions, the same ministry representative stated that no such instructions existed and that
local offices process applications for social benefits in the same manner for all applicants,
including Roma returning from abroad.™ss

Regardless of whether there is or was an official policy, these practices discrim-
inate against Romani returnees. There are no reports that government agencies have sim-
ilarly scrutinized and sanctioned non-Roma who left the country and returned. If a specific
policy against the Roma who left and returned exists, then this policy would constitute

direct discrimination. If such a policy exists against all persons who sought asylum in
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other countries, then this policy has had a disproportionate impact on the Roma and has
led to indirect discrimination.

The government will have difficulty maintaining that this type of policy is legit-
imate, reasonable, or objective. Even if there is no explicit official policy, local officials are
discriminating against the Roma and abusing their authority. The government of Slova-
kia has an obligation to change these policies and/or eliminate discriminatory practices,
ensure equal treatment for all persons who apply for benefits, and to investigate allega-
tions of abuse and, if necessary, take punitive action against officials who engage in racial

discrimination.

Lack of knowledge about programs

Some Roma may not know of the existence of particular social assistance programs or
whether they qualify for these programs. Romani activists assert that some social assis-
tance offices have not informed, or misinformed, Romani families about the existence
of social loans and the possibility of qualifying for them. For example, one Romani leader
in Jarovnice told the author: “A few years ago in 1997, I got a loan of 25,000 Sk, but in
1999, when I asked again, they [the social assistance office] told me that the loans had
been abolished. . . . They did not tell me anything about objectively poor or subjectively
poor; they just told me that social loans do not exist anymore.”"¢ Researchers and stu-
dents working in Svinia'# and Letanovce'® said that officials never informed Romani
inhabitants about the existence of social loans or how to gain access to them.

At this time, there is not enough evidence to show that social workers systemati-
cally fail to inform the Roma about these programs. Investigators should gather more infor-
mation to determine whether social workers fail to inform the non-Romani poor to the same
degree. These social workers would be practicing an illegal form of discrimination if they
knew of the programs and did not inform Roma about them or if they informed the Roma
to a lesser degree than they informed members of non-Romani groups. It is possible that
the social workers themselves do not know of the programs. It is also possible that they
think particular persons do not qualify. But social workers are supposed to know about these

government programs, and not knowing could constitute negligence.

Poor relations between social workers and Roma
The number of Romani social workers is statistically negligible, and poor relations
between social workers and Roma are another significant problem.

Social workers responsible for districts with Romani communities rarely visit the
Roma."9 Research carried on in Bardejov district found that social workers had visited the
settlements of Sverzov and Rokytov only two or three times in the last several years and had
never entered into Richvald, Gerlachov, Snakov, Fricka, or Nizny Tvarozec.’s° Iveta Radicova,

director of the Center for Social Policy Analyses (SPACE), says, “In Slovakia, social work is
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done with papers and not with people. During our research on 30 Romani locations, we did
not meet a single social worker who had been, even once, in a Romani settlement.”’s!

As a result, social workers have a low level of understanding of Romani culture,
traditions, beliefs, and behavioral patterns. Many social workers exercise their discretion
against Roma, it seems, by trying to find new ways of limiting benefits and interpreting
the law in a rigid manner without making much effort to assess the real plight of the
Romani families. The Roma, in turn, do not trust the social workers. They expect the
social workers to mistreat them. They believe that anything they tell the social workers
will be used against them. So the Roma try to provide social workers with the minimum
amount of information possible. For them, social workers can represent a threat to cur-
tail benefits, to take children away to institutional care, and to impose policies against the
Romani community. Many Romani women still remember social workers urging them
to undergo sterilization ten years ago.

It is not difficult to see how direct and indirect discriminatory treatment can arise
from attitudes and interactions of this kind. Nonetheless, when claims of discrimina-

tion are made, it is important that they be investigated thoroughly and impartially.

Inadequate Remedies for Racial Discrimination
Racial discrimination generally goes unchallenged in Slovakia, in part because the vic-
tims of discrimination do not have effective legal remedies at their disposal. The United
Nations Human Rights Committee has noted that independent mechanisms for victims
of all forms of discrimination do not exist.s* Reports by the Council of Europe’s Com-
mission against Racism and Intolerance also make it clear that there are no adequate civil
or administrative remedies for racial discrimination in Slovakia.'ss

Decisions related to social assistance benefits are issued in a written form. Indi-
viduals may appeal to administrative bodies, and access to courts can be gained after all
administrative options have been exhausted.s* Constitutional protection against discrim-
ination exists, but because it is not reinforced by civil and administrative law, it is highly
ineffective in daily practice. It is true that Article 11 of the Civil Code protects life, health,
civil honor, human dignity, and the name and personal traits of every person.’s Individ-
uals have the right to claim the cessation of unjustified interference in the exercise of their
rights, the removal of the consequences of such interference, and just satisfaction.s® How-
ever, these provisions offer no protection against discriminatory decisions and practices
by local administrative agencies. The Civil Code regulates private relations, while social
assistance bodies that issue decisions on benefits are not private entities. As mentioned
in the legal standards section of this report, Article 11 says nothing about, does not cover,
and has never been interpreted to apply to racial discrimination. Furthermore, the case
law and the commentary on the Civil Code imply that cases of racial discrimination do

not fall within its ambit.
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The institutions that would enforce antidiscrimination standards are also weak.
The office of the Ombudsman, the Public Defender of Rights, was created by a constitu-
tional amendment only in February 2001. It is defined as an “independent body” that par-
ticipates in the protection of fundamental rights and freedoms. A law governing its activity
is supposed to be submitted to the Parliament in September 2001’7 and should enter into
force on 1 January 2002."5® The Constitutional Court decides on complaints arising from
administrative decisions that allegedly violate the fundamental rights and liberties of cit-
izens; but the Constitutional Court does not have the competence to decide awards of
damages, including lost earnings, or to compensate for losses incurred as a result of vio-
lations of fundamental rights.’s

Many obstacles hinder the access of Roma to legal remedies, even when they are
merely trying to challenge the legality of decisions by social assistance offices. On the one
hand, low levels of education and a lack of knowledge about the legal system make it dif-
ficult for Roma to pursue claims without legal assistance. On the other hand, there is no
effective legal aid system in Slovakia for administrative cases. Indigents eligible for social
benefits obviously cannot afford to pay for legal services. Furthermore, many lawyers are
reluctant to accept Romani clients because they consider them undesirable,®° while NGOs
lack the resources to provide the necessary legal assistance.

Finally, there are credible reports that local officials penalize people who resort
to legal recourse. NGO lawyers, for example, have stated that the local social assistance
office in Presov has threatened to halt all benefits payments to people who pursue cases
against it. Some social workers required Roma to renounce their right to appeal after they
had their social assistance benefits reduced because they were deemed to be suffering
material hardship for “subjective” rather than “objective” reasons.’®* For example, Irena
Conkova, a Romani woman from Hermanovce, was mailed the decision about the level
of her social assistance benefits. The text of the decision contained the usual sentence
informing her that she could appeal within fifteen days, which she did with the help of a
lawyer. The head of the social assistance office later rejected her appeal, saying that she
had given up her right to an appeal; but the office head offered no proof that she had
ever done so.** In another case, a social worker warned Ladislav Balaz that his family
would not receive any money if he appealed an administrative decision that cut his ben-
efits in half. When he appealed, the local office suspended all payments for four months.

Slovakia’s government is required by the constitution and the international
agreements the country has signed to prohibit racism, to prevent discrimination, and to
punish those who carry out acts of racial or ethnic bias. The state needs to take meas-
ures now to upgrade the existing administrative and judicial apparatuses so that those
persons who suffer from discrimination will have effective, efficient, affordable, and cred-

ible mechanisms for redress.
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7. Roma as “Unworthy” Beneficiaries of the Social Welfare System

Evidence of political and social pressures to limit Romani benefits provides a clearer
understanding of the circumstances in which the Social Assistance Act was adopted and
later amended. Statements by government officials and political leaders laid out the social
policy agenda, set the tone for discussing social protection, and profiled the beneficiar-
ies of social assistance programs. When top executives, legislators, and party leaders pub-
licly criticize Romani needs and minimize Romani concerns, they set a negative tone for
the debate, make it clear that they do not support Romani demands, and send the public
a powerful message that racial profiling and discrimination toward Roma are acceptable.
In the last decade, Slovak national and local political leaders have presented the Roma
as the unworthy beneficiaries of a generous social welfare system. The British newspaper
The Observer quoted the former Minister of Labor, Social Affairs and Family, Olga Kel-
tosova, as saying that Roma do not want to work and are thieves who steal state benefits
intended for their children.'®+ Slovakia’s former prime minister, Vladimir Meciar, once
said that it would be necessary to reduce the “extended reproduction of the socially
inadaptable and mentally backward population by decreasing family allowances.”*%

On 29 November 1999, in a speech delivered to a forum of the German Soci-
ety for Foreign Policy in Berlin, Slovakia’s president, Rudolf Schuster, said that Roma
“lack the will to integrate...and...profit from state help but are neither willing nor capa-
ble of assuming responsibility for the improvement of their own situation.”®® At a meet-
ing of presidents of the four Visegrad countries on 3 December 1999, President Schuster’s
office distributed a “Working Document on the Romani Issue in the V4 Countries,” which
states: “The lifestyle of many [Roma] is oriented towards consumption, and they live from
hand to mouth. Because of their lower educational level, the philosophy of some is to sim-
ply survive from one day to the next. If we add their increased propensity for alcohol
abuse, absence of at least a minimum degree of planning, and low concern for develop-
ing normal habits including a sense of responsibility, hygienic habits and ethics, this phi-
losophy of survival is becoming one of living ‘from one benefit to the next.””:¢7

In the late 1990s, a large number of Slovakia’s Roma applied for asylum in
Western European countries. The main destination was Finland, followed by smaller
migrations to Norway, Denmark, Switzerland, Belgium, the Netherlands, Austria, and
Luxemburg. In response, these countries, with the exceptions of the Netherlands and Aus-
tria, imposed a temporary visa requirement®® for all citizens of Slovakia. The reimposi-
tion of this visa regime, considered one of the gravest problems facing Slovakia’s foreign
policy, ™ significantly contributed to the increase in tensions between Romani and non-
Romani communities.

The majority of ethnic Slovaks7°and many of their leaders — including those
charged with the protection of minorities”” — denied the existence of discrimination

against Roma in Slovakia, and attributed the Romani emigration exclusively to economic
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motives.”> “The Roma,” one Slovak told the press, “are stealing from the social benefit
system. They don't want to work. They do not face discrimination.””s Frantisek Sebej,
the chairman of Slovakia’s parliamentary committee for EU integration, blamed the sit-
uation on “false” asylum seekers who were going to Belgium and other countries to seek
“economic advantages.”7+ Commenting on the Romani migration, Prime Minister Miku-
las Dzurinda himself stated that some citizens “learned how to misuse the social system
not only in Slovakia, but also in EU-member countries.”"7s

Some politicians seized this opportunity to call for reconsideration of social poli-
cies toward the Roma in general and for sanctions against unsuccessful asylum seekers
who were forced to return to Slovakia. For example, on 9 January 2000, Robert Fico,
leader of a right-wing party known as Smer (“Direction’), presented journalists with a
draft bill that he said was aimed at punishing Slovakia’s Roma for their trips to Western
countries and their “speculative requests for political asylum there.”7° This unprecedented
draft proposed cutting social assistance rights to anyone who leaves Slovakia “for specu-
lative reasons” and stays abroad longer than two months. According to Fico, their access
to social assistance should be barred, not only for the duration of their stay abroad, but
also for twelve months following their return home.”” Several days later, reacting to Fin-
land’s introduction of visa requirements, the first chairman of the Slovak National Party
(SNS), Jaroslav Paska, declared that it was time for t