&

FOUNDATION OPEN SOCIETY INSTITUTE < REPRESENTATIVE OFFICE MONTENEGRO
81000 Podgorica, NjegoSeva 26, tel: (+381 81) 669;@®55 101, fax: ext. 103, e-mail: montenegro@wosj.yu

INPUTS OF MONTENEGRIN NGOs TO EC MONITORING REPORT:

1. HUMAN RIGHTS
2. NEW CONSTITUTION OF MONTENEGRO
3. JUDICIARY
4. ROMA
5. MEDIA

For Period June 2007/June 2008

Prepared by

Center for Human and Minority Rights (CHMR), Human Right Action (HRA), Center for
Democracy and Human Rights (CEDEM), Union of Indepadent Electronic Media (UNEM)
and the Foundation Open Society Institute, Represeative Office Montenegro



Part 1:

HUMAN RIGHTS AND PROTECTION OF MINORITY RIGHTS INM ONTENEGRO'!

General overview

For Montenegro, last year was marked by the pdeterdum debate on further directions of
development, with marked political and social piakaion. Although the results of the referendum
clearly determined new state organization, a aemamber of political players continued with the
campaign of questioning state status from the petsge of affiliation with a certain political
structure, their actions, at the same time, charaeid by a strong national stance. On the other
hand, it became evident that very little attentiwas devoted, in the approach to restoring state
status, to organization of the very state machirferytaking over a number of functions of a
sovereign state, assuming that the process woudddier to implement in an independent state.

In this situation, there were contradicting viewsncerning further integration processes and
internal reorganization of the state, althoughhe process preceding the referendum, almost all
political structures rather explicitly declared popt to Euro-Atlantic integrations, which would
provide them with a better positioning for theirmwactivity. On the national level, the outstanding
issue of constitutional arrangement with all tharelsteristics of a rather heterogeneous political
community, where it is difficult to come to a commposition (or interest) regarding any political
or social issue. Thus some of the key issues, agcbstablishment of new state organization or
reforms of certain branches of power remained emtlargins of the conflict concerning issues that
were definitely — without any intention to undeedlheir relevance for the stability of the statd -
lesser importance, such as state symbols, languragdéigion.

This perception of the situation caused the detathe adoption of the new Constitution, which
resulted in further complication of the politicalopesses in the country. Namely, there was no
broad consensus on the new constitutional arrangefmen the start; the consensus was not
possible until the adoption of the Constitutiono&d discussion concerning the form and contents
of the Constitution was reduced to the work of plagliamentary committee that was supposed to
provide satisfactory answers to all controversssiues. Information concerning the substance of
constitutional provisions was lacking during thiage, which later affected the quality of some of
the provisions, especially concerning the accorhptislevel of implementation of human rights.
However, the constitutional provision on the supmeynof international law in relation to the
exercise of human rights and freedoms, togethdn wiémbership in international organizations,
make it possible to compensate for this deficientythe Constitution by the procedures for
protection of human rights before national inskitag, and in particular through the judicial system

Similarly to the global context concerning humaghts, the level of protection of economic, social
and cultural rights in Montenegro is far below tpattaining to political and civil rights, although
at least at the level of declarative statementy tire not considered less important in view of the
rights and responsibilities undertaken in inteiradi agreements.

The system of human rights in Montenegro is notattarized by mass or systematic infringement.
Still, it is indisputable that a large number ofi@as or omissions to act by state authorities ey
identified as infringement of human rights; at #ane time, with the progress of democratization
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this has stagnated in some areas, while in otladnssé of police powers, freedom of expression,
protection of privacy) it still seems very present.

In addition to the general attitude to human rightss necessary to mention some social problems
that represent an obstacle to the respect for ajagreent of human rights in general. These would
primarily include the evident problems in the implntation of the concept of equality before the
law, the problem of corruption, which has beenestain several occasions, and violent behavior,
which is more a feature that pertains to the oVe@tiety than the state itself and its machinery.
Though we can say that a lot has been done tolisstafstitutional protection and prosecution of
perpetrators in relation to the issue of tortugruption remains a serious challenge, espedially
we bear in mind that some of its forms are deepiyad in the mindset of the population (privileges
due to family relations, protectionism etc.). THere, on the sociological plane, corruption is
frequently perceived only as giving or acceptingdr which is but a segment of the range of
activities where this phenomenon may be identifidother serious problem is that corruption is
clearly recognized in media reports, but thereasserious action of competent state authorities to
prevent or punish such behavior.

The statements presented above generate a fugheus problem concerning equality before the
law, considering that some individuals are privééddwhich is a problem particularly present in the
construction industry) and free of any accountdhilwhile in other cases (especially involving
those referred to as small investors) very rigoraasons are applied, including demolition of
objects.

In addition to this, the few cases of corruptioatthre processed by the courts or the prosecution
are infinitely delayed by the competent authoritiesresolved in favour of the persons against
whom criminal complaints are filed. It should bedarined that police authorities are most active
in combating this, along with the NGOs (especi&llgO MANS), but that their efforts are mainly
annulled in further processing of these cases.kdnihem, numerous inspections that belong to
executive power are just passive observers of éveldpments that fall under their competences.
The public gets the impression that these are maiakes or persons closely linked with the
government, which has been indicated by a numbBIGDs and individuals for a long time. Some
NGOs and political organizations stated the pasaitiide of the prosecution and the courts as an
obstruction, which makes a logical conclusion ircauntry where corruption is a prominent
problem - as assessed in a number of surveys aodise- but with a tendency of poor repression
in the domain of prosecution and sanctioning.

An important fact concerning the given period ofiéi are approaches to integration processes and
membership in international and regional organirettj as a pillar around which reform processes
are organized, to the same extent as signing &i@li8t and Association Agreement which, besides
its practical value, is an important motivating téacof both the government and the citizens in
internal processes.

Access to justice and human rights institutions
Constitutional protection

It has already been stated that the procedureaytend) the Constitution was quite lengthy, due to a
lack of compromise on certain status issues. Howeéle scant information that reached the public
devoted very little attention to the safeguarddgmeing to the system of human rights. These were
frequently highlighted in the active approach aihgoNGOs (primarily the NGO Action for Human
Rights) and the suggestions provided by the Ve@m@&mission, but without response.

The key provision dealing with constitutional safegds for protection of human rights and
freedoms is contained in Articlel?7, which stiputatbat the rights and freedoms are exercised
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based on the Constitution and ratified internatiomgreements, thus expanding the safeguard
contained in Article 19 of the Constitution stiptg the supremacy of international law over
Montenegrin legislation, but not national law irtiesty.

The concept of constitutional complaint is incogded in this Constitution as well; the procedural
prerequisites for the functioning of the Constdnal Court of Montenegro as competent for
processing constitutional complaints were left @rbgulated by the new Law on Constitutional
Court. With regard to the substantive law conteftgrotected rights, the Constitution refers to the
system of human rights and freedoms guaranteeldeb@onstitution. This legal remedy is available
to the parties whose right was infringed, afteraating all effective legal remedies in the nationa
legal system. This provision provides the Constnal Court with a completely new position in
the sense of substantive law competence, whichpneasously not the case in the technical sense.
Likewise, it is very important to state the needgtee a precise definition of the nature of the
Constitutional Court’s judgment on determining infement of a right guaranteed under the
Constitution and ratified and published internagiloagreements in relation to final judgments of
ordinary courts. Evaluation of its efficiency anfleetiveness in the national legal system will
depend mainly on this fact, in the sense of the-tas of the European Court of Human Rights.

The legislative framework in Montenegro is undengpa period of dynamic reforms; it is possible
to state, in general terms that laws are being baired with human rights standards, but the same
statement does not apply to enforcement of thenglae/s. Besides the problem of insufficient
expertise and lack of professional literature (mdohg the case-law of international courts and
guasi-judicial instances), there is an evident latknformation on the ratified and published
agreements in the implementation of internatiomahdards, considering the lack of an adequate
and publicly available documentation database imtgioegro.

The Ombudsman in Montenegro

The Ombudsman institution was established by 1a®0@3. In 2007, the Ombudsman handled 647
files, 448 of them from that year. 403 complaintsrevresolved, 110 out of them from 2006.
Besides domicile population, the Ombudsman wasesdéd by other countries’ nationals (16 from
Serbia, 1 from Bosnia and Herzegovina and 1 frooa@a)? Out of the total number of complaints
resolved in 2007, 34.9 % were rejected due to la ddigprocedural prerequisites for the procedure,
whereas no infringement of rights was deemed i8&86 of processed files. Infringement of rights
was deemed for one half of the number of filedpfeing intervention of the Ombudsman, most of
the infringements were amended, while in 13 casesmmendations to eliminate infringement
were forwarded to competent institutions. Majordaf/ complaints referred to infringement of
procedural rights before the courts, i.e. unreasienlength of procedure — under the law, the only
matter that the Ombudsman is competent for.

Besides judicial institutions, most complaints cemmed the work of public administration
authorities, which is logical if we bear in mincethtill high level of centralization of administra
affairs within the competences of public adminigtra In addition to these authorities, a number
of complaints concerned organizations that exeputdic authority (institutions and companies).
Only 39 complaints were made against local govemnaithorities in 2007; however, it is
necessary to note that there was a backlog ofl@g fiom 2006 — more than the number of files
received in the current 2007.

As stated earlier, grounds for complaints agaimatrts mainly concern unreasonable length of
procedure, whereas complaints against state atifsocdoncern "silence of administration”, that is
failure to act. The Ombudsman had contact with 3 @tizens in total.
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With regard to the substance of the infringed righe need to state the predominance of property
rights i.e. the right to peaceful enjoyment of mdp. In addition to this, complaints referred to
protection of rights of individuals deprived ofditty (in detention or during police custody), toetu

by abuse of official powers and cases dating fraenttmes of conflicts in the region, with state
authorities or para-military units in the 90s swdpd as perpetrators. A number of complaints
concerned infringement of the right to healthy emwinent, employment rights and pension-
disability insurance, infringement of the righttime course of the procedure to obtain citizenship,
which was characteristic for the individuals whal llae status of refugees or displaced persons.

The facts presented above lead to the conclusairthle institution has been recognized as a form
of protection of human rights in the country; hoeewve still do not have a clear picture of its
institutional strength concerning effective andadint protection of human rights, even more so
considering that its decisions do not have suspaasen. With regard to internal institutional and
organizational capacity, we need to say thatfauigrom what the institution would need to possess
which requires a responsible and honest approatheo$tate in strengthening the institution and
enhancing its capacity. This is particularly validwe consider that nucleus of control over
implementation of some important international agrents is established within this institution,
such as the Optional Protocol to the UN Conventionthe Prohibition of Torture and other
Inhuman and Degrading Treatment and Punishment.

Institutions of judicial power and court protection

A radical reform was implemented in 2007 concerning constitutional status and operation of
judicial power in Montenegro. Most objections wemmvided in regard to the election of top

holders of judicial office, with the assumption tthiae political factor predominated in the election
of all other judicial offices. This conclusion wadsrived based on the current social framework,
although the very procedure of election was nooreely case in comparative practice. Another
important reform change is reflected in the judipewer being concentrated within its institutions

and the election of holders of judicial office bgimansferred from the parliament to a new body —
the Judicial Council.

National Judicial Reform Strategy was adopted id-2007, together with the Action Plan for its
implementation. These are strategic papers thatagorihe directions of development of the
organizational structure of judicial power, as walf a series of legislative and institutional
measures for its improvement and elimination otaties to efficient and timely justice, which is a
uniform fundamental requirement on the national anternational level. In addition to
organizational regulations, these papers envisdget@an of a set of procedural and substantive
law regulations that provide a new method of reuhaof certain areas (criminal law, juvenile
justice, international cooperation in criminal andl matters etc.).

In the sphere of enhancing the capacity of thecjady, the emphasis was placed on further
education and training of holders of judicial officas well as better financial situation in this
branch of power. In the practical sense, implentantaf these measures started in 2007, but most
activity, that is completion of systemic regulasaand institution building, is expected to takecpla

in the course of the forthcoming two years.

From the perspective of the role of judiciary inogecting human rights and freedoms in
Montenegro, in particular the implementation ofeimiational standards, we need to state a slow
pace of progress. Although there are examples pfementation of international agreements in
case-law, it is evident that they are still holdilogthe previous concept of formal application of
regulations and domestic legislation, rather thaplyang a system based on the law derived from
the European Convention or other international ements. This assessment may be made after



reviewing certain court judgments where, regardigfsshe merits, the substantive law grounds
contained in international standards is lackingagesly explained or not adhered to at all.

Concerning implementation of existing regulatiomss necessary to point out lack of appropriate

institutional framework for some concepts (e.g.cexi®n of correctional measures for juveniles or

the measure of referral to mandatory medical treatnof addiction), while there are cases where
some concepts are used very rarely (guarantedamaof securing the presence of the defendant
etc). With respect to juveniles, the increase ivenile delinquency in underdeveloped regions
should be noted, as seen in the official reporthenperformance of courts for 2006. Together with
other sociological reasons, this calls for adoptbra special law on juvenile justice; the Judicial

Reform Strategy envisages this to happen in thtbdoming year.

In the organizational sense, in spite of numerdteEmpts, misdemeanor instances have still not
undergone reform, so that their position is not patible with the requirements of tribunal
standards as indicated by the case-law of the EBaroCourt of Human Rights. Likewise, the very
fact of constitutional reform requires additionahtervention of the legislator aimed at
harmonization with the highest constitutional act.

The process of European integrations acceleratedjutlicial reform in the manner that the
government is required to design, by means of madeplans, harmonization of national legal
system with EU law, as one of the goals of the sgioa process. At this stage, this is one of the
major challenges in Montenegro, considering modestncial capacity and deficit in human
resources. It is evident that elimination of thevegi obstacles must be sought in external
arrangements and provision of expert assistandh, avtlear indication of the reason for provision
of such assistance. The aim should be creationwof lluman resource capacity in the long term
perspective, rather thad hocinitiatives to meet temporary and formal needs.

Access to justice remains questionable from thepmative of those who do not have the capacity
to ask for the effectuation of their rights in coufhe provision in Article 21 of the Constitution
guarantees legal aid, stipulating that anyone ilesh to legal aid provided by law practice, as an
independent and autonomous profession, and othdces Furthermore, the law allows for legal
aid free of charge.

Although legal aid services are partly establisaethe level of local government authorities, their
scope of work is limited and their capacities ratinedest. Likewise, there are no clear critera th
this concept relies on and that enable its apphiodtee of charge. Law practice, as a segment of
judiciary in the broad sense, apply relatively highffs that may be the cause of the abstinence of
parties from court procedures, along with the amaifncourt fees relevant to the value of the
dispute.

Finally, the overwhelming workload and case backiemain a burden on the work of courts,
regardless of continuous attempts to reduce thkldgand raise court promptness to the required
level.

In conclusion, we should state as a very imporfarting the OBLIGATION to strengthen the
capacity of the Ministry of Justice, which has gical mission in the reform process along with the
supervision of implementation of individual lawshi§ body needs to be raised to a considerably
higher level in the institutional and technical serand personnel-wise, given that it has shown
evident readiness and political determination tkl@the requirements of integration processes in a
responsible manner.



General principle of non-discrimination

The constitutional guarantee and the legislatioMontenegro stipulate a general prohibition of
discrimination on any ground. Practicaly all systerdaws include such a provision, which is
binding for all legally obliged legal and physiqarsons. At the level of criminal law protection,
there are also sanctions for discriminatory treatme

Reality is rather different and is often reflectwd the political or sociological plane; however, no
cases of accountability for this wrongful actiorvédeen recorded. It is possible to say that drasti
cases of discrimination on the grounds of ethnioityeligion simply remained outside the sphere
of interest of competent institutions. Also, thelifical factors that, at the level of declarative
statements, advocate compliance with the princgdleequality have not made a significant
contribution, as concluded based on mere anatysiseir gender or ethnic structure. The syndrom
of discrimination on the grounds of political affifion is still present, especially in the contekt
taking up certain social positions or functions.

The conclusion with regard to discrimination on tp®unds of ethnicity is derived from the
constituinal principle of proportional represertatiof ethnic groups in state authorities, which has
not been observed. However, in some fields thiacgple needs to be considered also from the
professional perspective, that is the requirememscerning professional qualifications and
eligibility to engage in a certain profession (dsuprosecution). It is the responsibility of thate

to create the conditions in the given fields, ikgirofessions, for recruitment of staff from mirpr
ethnic groups, which would generate a double ben#ie concept of proportional representation of
ethnic groups and additional trust among these pgran the work of state authorities. This
approach was designed in the development of théomNdt Strategy of Minority Policy (draft
completed) that involved, besides state administialso the civil (academic and NGO) sector. Its
adoption would fulfill the legal obligation of thetate, at the same time providing full legitimaay t
the partnership between the government and thesgeior in determining the strategic directions
of combatting this form of discrimination in thecsety.

Right to life

The conventional approach in respecting this rigitlies the states' obligation to refrain from any
action that challenges physical integrity, i.ee ldf any person under its jurisdiction. However,
development of international law and changes insth&al context impose on the state a positive
obligation to create the conditions and take actmminimise the risk for the life and health of
people. This includes protection from dangeroustuizes and any other harmful actions that may
directly or indirectly cause a person's death.

Years from introduction of the ban on carrying din@s, the situation in this area stabilised to a
considerable extent, although violent behaviouroagzanied by use of dangerous and explosive
substances remains a serious problem. Accordimpplioe sources of information, a lot has been
done recently to identify the perpetrators of the$eences, but there is still evident tension

concerning some recent events and a number of almeels murder cases that still burden the

everyday political and social context in Montenegdrbe situation is further complicated by attacks
on some public figures (especially from the mediadl death threats associated with major social
events.

Although there was a certain degree of cooperdtiemven the victims and the police, there has
been no success in discovering the perpetratopending on the party presenting the facts, this is
further explained by the inertness of police autles or by the conspiracy and level of
organisation in the execution of these offenceswaell as lack of substantial evidence when there
are other grounds for suspicion. According tocidli statistics, all ten perpetrators of the criatin
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offence of murder in 2007 were discovered; for Ghafse acts the perpetrator was an unidentified
person at the time of the act.

A number of unresolved murder cases and violentaWdehr still remain. The public was
particularly disturbed by the murder of the membkpolice Sdan Vojici¢, official escort to the
well-known Montenegrin writer Jevrem Brkavi(the attack and murder coincided with the
publication of a book that hinted to some publgufies), and the murder of the senior police officer
Slavoljub Seki¢ — court proceedings against the group charged thithoffence are ongoing. In
the meantime, the public was informed about a @laysissault on the manager of "Vijesti" daily
newspaper and death threats to Aleksandar Zékmsearcher of human rights infringements and
member of the Council for Civil Control of the Wodk Police. Also, there was an assault on the
former editor of the public media in Berane, TuBbftic, and an assault on Slobodan Pejpa
retired police officer in Herceg Novi, who is cotsied a witness in the cases of deportation of
Bosniacs in Montenegro during early 90s.

After years of passive attitude, procedures weiteaiad to determine the accountability of certain
members of military troops suspected of having rated, in separate actions, 15 civilians at
Kaluderski laz near RoZaje, between March and June 1999.

A particular problem in Montenegro is road safeiskrand high fatality of traffic accidents.
Although police preventative measures at times déedl on the legally prescribed powers, it is
evident that they need to be provided special itap@e and incentive, considering that victims are
mainly young people. All the circumstances indicaie need for a broader action involving other
state authorities, primarily the need to contra@ thperation of catering establishments (alcohol
consumption being a frequent cause) and partiguitrengthening road infrastructure, as one of
serious risk factors.

Lastly - although this refers to economic, cultuaat social rights - the attention of the publiswa
drawn to a number of instances of workers beinkpdkiduring construction works, due to work
safety deficiencies. There is no information astpoint with regard to possible accountability,
although it is stipulated in the labour and crinhiegislation.

Prohibition of torture and cruel and inhuman treatment and punishment

Police authorities’ actions still attract partiauitention of the public and professional insidns
concerning the application of coercive methods atiner forms of execution of powers. Besides
several cases mentioned in previous reports, tdrerérequent incidents when participants — police
officers — act outside legally defined boundari€kis problem is addressed by a number of
institutions: the Council for Civil Control of Pak Work, Internal Control and Disciplinary
Prosecutor of the Police Department, CommitteéMonitoring the Police Code of Ethics and the
NGO sector. It is a fact that in most cases ofgeotorture the perpetrators are dealt disciplinary
sanctions (internal control performance particylafficient) and that other institutions identify
these incidents in the course of their work and aleraccountability. However, a relatively small
number of cases result in perpetrators being puwedand punished, or sometimes the procedures
are unreasonably lengthy.

The public is aware of majority of these casesmeof them involved brutal and disproportionate
use of force - where state authorities often neked the consequences or equated the victims with
the perpetrators. It is of interest that a numbkincidents occurred in public places, which
particularly results in deterioration of police vegtion. The measures implemented by the police to
overcome this problem by punishing the perpetratoes indisputable, but they are sometimes
selective and do not match the degree of tortaradtition to continuous education and training of
the police, it seems indispensable to carry ougaraous selection within educational institutions



(especially the Police Academy) and education afreumembers of community police in order to
minimise these phenomena.

Montenegrin public is informed about the incidethigt occurred during sports events, when police
officers were declared accountable for dispropostie use of force. This referred particularly te th
football match between Budnost and Hajduk (Croatia), when groups of suppsrérsome other
teams outside the country were involved in mass.ridfter the arrests there were complaints of
police torture; however, in spite of the effortstbhé Council for Civil Control of the Police to
investigate the case, there was no adequate campevédath the persons who either participated or
in their subsequent statements indicated the pbgsif police torture. The assessment made by
the official police authorities was that the progexihad been entirely professional and lawful,
preventing unwelcome consequences of a larger.scale

Concerning placement and treatment of persons mihtal disabilities and persons addicted to
drugs, it is necessary to state that the instimstipossess poor financial and accommodation
capacity, which leads to the conclusion that thesatment must improve. The first institutional
placement, i.e. a facility for accommodation oftsyp@rsons was built in the vicinity of the capital
as a result of the initiative of the Municipal @#ifor Combating Drug Addiction. The attitude to
this category of people was inappropriate, sineg there either neglected or treated in institutions
for placement of mentally disabled persons.

Conditions for accommodation of detained personpessons serving a prison sentence still are
subject to special attention; the impression is thiags are moving forward, although this problem
is also associated with the ever more evident probbf accommodation capacity. Particular
attention in civil sector activities as well astie work of international organizations was devoted
to custody premises in police stations — most aigjes referred to this and, according to allegation
of detainees, repression was frequently appliedouit any legal grounds.

Prohibition of slavery and forced labor

There is no indication of the presence of this [@mwbor its posing a serious threat to the
fundamental human rights and their protection. Vitial cases were identified and sanctioned
(forced detainment and sexual exploitation in @rmag) establishment), though all relevant actors
warn that Montenegro is a transit country - themefanternational and particularly regional
cooperation should be strengthened.

NGOs concerned with protecting the rights of théddchndicate a specific form of forced labour
among Roma children and the problem of beggingcwhbtably escalated following the influx of
displaced persons from Kosovo.

Right to freedom and security

Having placed particular emphasis in the previaports on the problem of detention, seen more
as a sanction than a measure to secure the preesérice defendant, we should state that this
concept is used to a lesser extent than before.t Vnaains, however, is the problem of police
custody, used to keep a person in the police byddalline defined by the law and followed by
brining them before the competent investigativeggidnstances of detention without an order or
opportunity to file a complaint were recorded irsthiacuum. Although relatively short intervals of
time are concerned, this objection may be addrdss#dto the police and judicial institutions.

Criminal Procedure Code recognises other concdpseauring the defendant's presence, such as
guarantee or supervision measures - such as piohilagainst leaving the place of residence,
prohibition against visiting a place or area, reqgi the defendant to occasionally report to a
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certain state authority, prohibition against megtinertain individuals, temporary passport

confiscation - and it is still unclear why these aot used much more frequently in case-law. This
would result in a more restricitve application dfetconcept of detention, which would be

pronounced only in exraordinary cases, as stipdilayethe law.

The issue of length of detention coincides alsachwitie duration of investigation and ceratin

investigative practices, which is particularly inmf@mt considering that some investigations are too
lengthy and that no investigative actions are peréml over a longer period in the interim, although
the law calls for urgent action in such cases.

After several years of implementation of new criatifegislation, amendments were introduced
concerning the length of detention, especiallyjémenile persons during the stage of preparatory
procedure. Lack of correctional facilities for erdement of disciplinary measures represents a
special problem, as does lack of institutional cégan the sphere of juvenile justice. The process
of transformation of the existing institution, whiovas unsuitable for placement of juvenile

persons, started last year.

Right to a fair and just trial

Excessive workload and considerable backlog in Moegrin courts remain key features of the
work of courts, especially those in the capitak doi the size of population and the very fact that
hosts major state institutions and that it is #teoseat of public administration.

Most complaints concerning the performance of coteter to unreasonable length of procedures
and some stages where, in the opinion of the garignificant infringement of the right to a fair
trial take place. Notwithstanding the objectivesabjective deficiencies, this is a systemic flaatth
is, at this stage, responsibility of the state.ifes the Judicial Reform Strategy, which specifical
addresses this problem, additional guarantee wdisded in the Law on Protection of the Right to
Trial within a Reasonable Time with two key conaeptcontrol request to accelerate the procedure
and action for compensation of mental injury causgdnreasonable length. It should be stated that
legislation to date included mechanisms for acedéley the procedure and taking certain actions to
overcome this problem, but that they were rarelgearer used.

After identifying the subjective weaknesses andn@glactions against some judicial officials, the
General Programme was adopted in order to restlgeisdsue of backlog; a pilot project on
efficient dealing with backlog in some courts waspiemented. Following several periodical
controls conducted by the Supreme Court, guidelifoes operation were adopted and court
presidents asked to engage more in monitoring thx \@nd analyzing the performance of courts
and each individual judge. The announcement madidéwyew Chief Justice was unusual in the
Montenegrin context, as she publicly called foreamigconclusion of cases concerning criminal
offences that contain elements of corruption.

Considering case complexity, rather large substaniurisdiction and long parliamentary
obstruction of the election of judges, majority afmplaints about too lengthy court procedures
naturally referred to court activities in the sghef civil law; this was also included in Monteniegr
Ombudsman's report. According to the official Reémor the Performance of Courts in Montenegro
at the end of 2006, there were 11,751 civil cases fthat and the previous years, whereas there
were over 14,000 new cases. According to unoffoteéa for 2007, 12,566 of civil cases reamined
unsolved, matching the inflow of new cases fordghen year. The statistics presented leads to the
conclusion that there was an increase in the numbansolved cases (backlog) compared to the
year before, 2008.

3 Data refers to the number of cases in basic courts
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The data for criminal cases is different, as bagki@as reduced. (Unofficial) Statistics that raises
potential concern concerns the large number ofluedanvestigative cases at the end of 2006 and
from previous years (1,743).

Although some steps forward were made with regardréation of financial conditions for the
work of courts (reconstruction of buildings and ghase of equipment), the conditions of work of
Montenegrin courts remain a problem. This referspace, as well as other preconditions for
regular work of courts such as lack of referencasg-law and systemic communication with other
authorities concerning the requirements of the gaace. In this regard, we can even say that there
exists a form of open conflict that may be idestifibased on the statements made by
representatives of top state and local governmetfioaties. However, it is evident that these are
also subjective weaknesses from the previous pedhatl need to be eliminated by either the
judiciary or the state, which is ultimately respites for timely administration of justice.

Contrary to the financial-technical conditions,aseds of judges in Montenegrin courts increased
considerably since September 2007 in comparis@tl twther state authorities, which may provide
a special incentive and motivation not only to jesigput also those who will assume that position in
the future.

There were several objections concerning courtpeddence and impartiality, referring to the
influence of state institutions and individuals @ourt procedures; fiercest objections were stated
concerning the delay in the procedures for damag#s cases of deportation of Bosniacs in early
90s and to the obstruction in prosecuting the atiaile perpetrators. Serious reserves were stated
with regard to the delay in procedures in casesdiption that involved some public figures from
the state system, as well as the influence of smdligiduals on the work and conduct of court,
especially concerning timely scheduling of heariogspared to standard practice.

There is a distinct form of pressure of the pubdispecially the media, during court procedures.
This often includes violation of the presumption inhocence of the persons involved in the
procedure. Consequences of such behaviour last thfteconclusion of court procedures, which
further diminishes the reputation and importanceaafrt in the community. Besides, an impression
is created in the public that the outcome is deteethin advance, which places a burden on the
court and parties in the procedure and ultimateBults in a rather risky habit of "commenting"”
court decisions often outside the limits of goasteaalthough some court judgments and especially
their consistency are subject to discussion. Tikigely a consequence of the lack of balanced
case-law, which must represent the key task oStifgeme Court in the future.

Right to privacy

The right to privacy is guaranteed by a set of tituteonal norms — the terminology used is not in
compliance with international standards, but togethith them they provide sufficient guarantee
for enjoyment of this right in the national legagime in Montenegro. Full protection of this right
and precise definition of the terms for its beingagnteed or restricted requires a special law,
which has been in the pipeline for a while nowyés developed in cooperation with international
experts and local civil sector. A new law was addpih the domain of data secrecy, which is in
many aspects a fundamental precondition for itxistence with the Law on Protection of Personal
Data and adequate exercise of these rights. Irtiaddo the regulations mentioned, either effective
or being developed, there is another law in Morgeme- though outdated - on publication of
photos, letters, journals and phonograms. Althoughy important from the perspective of its
contents, this Law is completely marginalised, wehpect to state intervention as well as conduct
of media and other relevant forms of information.

* Ibid
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Led by the ambition to secure financial benefig thedia frequently overstep the limit of their
freedom and interfere with private lives of indivals, which may pose a serious risk not only to
the protection of privacy but also to the reputaidd journalism as a profession. This is partidyla
evident in court procedures, where the presumptibnnnocence is frequently infringed, and
subsequent attempts to deny the information thadta@ady been communicated in most cases go
unnoticed and therefore with no effect. When primgdsuch information, the sources include data
held by official state authorities, although theme legally defined as confidential. A special
problem in this regard are reports on court prooesiuvhere the right to privacy is infringed even
against the interests of juvenile persons.

A number of citizens and public figures expressespgions about being subject, due to their
public activity, to a special regime of securityvsees. The case of the member of the national
Council for Civil Control of the Work of Police, Aksandar Zekovj was of particular interest, as
well as the audio recorded death threats; howgwenrsons responsible for this have not been
identified, despite very precise information andg@cions against a particular individual close to
top police officials. The reason stated for failwfepolice investigation was lack of equipment,
which was essentially denied only a few days latdren a blackmail case that contained similar
characteristics concerning conspiracy was solveldpaesented in public.

Freedom of thought, conscience and religion

A serious institutional conflict between orthoddxueches is still present in Montenegro, currently
expanding due to the initiation of dispute conaegrownership of the property in Montenegro. The
government further complicated the situation in 8@s by changing the title holder in the land
books (registering the Metropolitanate of Serbiath@dox Church in Montenegro, and in some
cases its prelates, without specific legal groundk)s fact caused annulment of these orders and
restoration of the situation before the registratidhis aggravated the divide between the two
churches and their congregations. Montenegrin @dkoChurch in Montenegro, which claims
centuries of heritage, believes that religious ctisjanust be returned to citizens who built them,
while the Metropolitanate of Montenegro and thedral of Serbian Orthodox Church claims to be
the only legitimate and canonical orthodox churtierefore also claiming the right to religious
identity and property owned by the church rathantthe people.

Contrary to the expectations of both sides, the sGmion did not provide a solution to the

religious conflict in the country, leaving the priple of secular organization and church being
separate from the state. An additional problem aktipization of religious issues in everyday

political life, with political parties, for the ppose of their own rating, often oriented toward
instigating rather than overcoming the conflictislis a characteristic of both the government and
the opposition in Montenegro, in public addresdesome of their representatives.

In the given conflict, less attention is paid ton&less numerous religious groups that voiced their
discontent with their status in the recent yearsth\kespect to the relationship between major
religious groups (Roma Catholic, Islam and Orthgde®r can state that there is a general high
degree of inter-religious harmony.

In addition to this, a number of attacks on religicobjects were recorded, marked by religious
hatred; however, these were sporadic incidents.gféneest problem recorded was the attack on the
premises of the Islamic Congregation in Bar, furthggravated by the fact that it reoccurred
several times and the perpetrators of this actatialism were not identified. A series of attacks o
orthodox chruches and their members was similarthmy were unanimously condemned by the
whole Montenegrin public, which also confirmed tbeerall opinion on the urgent need for
religious tolerance and confining the conflictsrstitutional frameworks.
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Freedom of expression

Last year featured considerable changes in thersienedia freedoms, the reasons boiling down
to two main ones: 1) the profession is still exgbte serious thrats to physical and psychological
integrity of journalists and 2) free word is facedh serious threat of a growing number of court
procedures claiming accountability of the mediagablication of some information. It is true that
there is a lot of speculation going on in the medraccompanied by serious validation of
allegations and less and less investigative joismalbut the amount of claims cannot be included
under proportionate moral and material accountgiidir published information. Namely, charges
against the media and accountable persons maikdgdasompensation for mental injury in
excessive amounts -considered excessive not oty regard to financial value but also from the
perspective of case-law in national and internaicontext.

It is extremely important to make a radical stepnviird in adoption of international standards
(especially the case-law of the European Court)clivhas not been the practice in court procedures
so far, with the exception of one case. The grodadsssessing the amount of claims are mainly
contained in the psychological experience of thesqe that the information refers to, which relies
on the case-to-case assessment of court expgrsychiatry. It is interesting that there is a diffet
criterion if public figures are concerned, indiogtithat their psychological pain is more distinct.
This attitude may be presented if material damageewoncerned, but concerning mental injury, at
least in Montenegro, there could not and shouldoedbig differences, since honour and reputation
are equally important to all, regardless of whetiramnot they have an important social position. The
characteristic of such procedures is that theynamstly initiated by politicians or functionaries,
while the issue is mostly related to their perfonce of their duties, although the overall context
contains a strong note of privacy concerning evéots their personal and family life and details
related to their career. This is why it is goinghe interesting to see the way domestic courts
respond to the actions, since there is extensise-lzav with standards of assessment of freeedom
of press, especially with regard to politicians wdrgoy a lower degre of protection of the right to
privacy whereas the line for civil servants is g@me as for other citizens. Since some of the
procedures were initiated by judicial officialsjsttherefore necessary to bear in mind the Europea
Convention standards concerning fundamental hungdmsrand freedoms, though with regard to
restrictions a much higher degree of protectiothefi authority and integrity is required.

Attacks on journalists were recorded in Podgorivar(ager of daily paper "Vijesti” Z. Ilvanad)i

and Berane (journalist Tufik Sofji It is indicative for the former case that irgeted the
accountable person in the daily paper that créggithe phenomena in the state from the aspect of
unlawful events in state structures, as the viainthe attack stated himself; the motive for the
latter case is rather unclear with regard to theseand possible perpetrators.

Following numerous objections from the NGO sectbgeems that free access to information is
winning the space for action against those statkelaeal government authorities in possession of
certain information. Unlike the initial period, nmemisms were established within government
authorities for easier communication with the gertiequesting access to information, although it is
evident that the credit for this belongs primatibythe civil sector and the Administrative Court,
which showed a considerable degree of efficienagdministrative disputes, deciding in most cases
in favour of the party requesting information.

A specific problem appeared with regard to NGO @egparticipation in managing the national
broadcasting service. According to the currentslagion, members of the Council of National
Television (TVCG) are nominated (among others) ibi} sector organisations and the nominations
approved by the parliament. After several nomimetiof civil sector candidates, the parliamentary
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structure used its power to hinder their memberghipe supervisory bodies of the public service.
This is a serious blow to the system, evidentlytiag to the goals of legal norm. Unfortunately,
the intense response of the NGO sector did notymedny results and the parliament engaged in a
fierce debate concerning the nature of NGO sectdritg role in the society. So far, the debate has
caused only damage to the two essentially sepatatetures — political and civil — since the
arguments used rest on across-the-board condemnaiib no concrete evidence as to the reasons
for the animosity of politics toward the civil sect

Freedom of assembly and association

Following the adoption of the new Law on Public l@aings, no significant infringement of this
right was recorded, though this is helped by tighHevel of citizens’ awareness concerning the
importance of this right and potential consegené@esther novelty in legislation was the Law on
Prevention of Disorderly Conduct at Sports Stadiuingt serves the purpose of preventing
unwanted consequences and corresponds with the itlonemts made by many of the countries in
the region. Unfortunately, disorder occurs duripgrss competitions, and the image created in the
public refers more to overstepping of police powdlan the actual problem of violence during
sports events, as recognised by many countriebarrdgion. This is not aimed at creating the
impression that police authorities were always aiphe task, but it is evident that they deal more
with the consequences than the causes of thesepleea.

Right to peaceful enjoyment of property

The right to peaceful enjoyment of property is jgatarly highlighted at this stage of transition in

Montenegro. This refers especially to the regimepadperty rights established by the Law on
Restitution of Property Rights and Compensatio®wners, which caused contradiction between
rather heterogenous interests in the state — fremergql development plans, free investment
construction and citizens' rights to restitutionuofjustly confiscated immovable property. In this

situation, there are almost daily objections conicey illegal disposing and obstruction of the law
by local governent authorities at the expense a@émi@l beneficiaries of this right. This refers

especially to registering the encumbrance promgitisposing with property until the conclusion

of the restitution procedure.

Even with administrative and court restrictionsisthight is often denied and court judgments
remain without any influence on the authorities imdividuals applying managing authorities
without any restrictions, including alienation ofoperty. Amendments to the law introduced
restructuring of the commissions for restitutiorpodperty or just compensation and organisation at
the level of regional bodies. Majority of complanteferred to the work of these bodies in the
previous period, and it is now certain that a nunddeases will be processed before the European
Court of Human Rights.

From the perspective of case-law in Montenegragetieere no instances of claiming the protection
of rights under the European Convention on HumahRiand Fundamental Freedoms; there is no
practice of citation of the European Court of HunRaghts cases in the exposition of judgments in
property disputes.

Economic and social rights

With regard to economic and social rights, stathaities are exposed to the pressure of the fact
that a large share of population is still below sketistical level of minimum requirements of ligin
standard and the equally strong pressure concestatde budget balance and reduction of budget
expenditure. State authorities still allocate cdasable amounts to social welfare, but with thénhig
costs of living that does not meet minimum econoamid social needs of the family.
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Accelerated privatisation and consequences of ktaiasition resulted in a surplus of workforce in
the market, while the rights of employees are olekonly in the public sector. A random glance
at the service sector, working hours of shops aagring facilities (difficult to find in any
European country) and working conditions will caroeé and average observer that legally
prescribed labour conditions are not complied withhumber of employees are stil working in the
informal zone, and employers decide to provide rasce according to minimum legal
requirements, regardless of the level of qualiftced of the employees. In the context of
employment in informal zone, the primary issue iarge number of workers from other countries —
due to shortage of manpower and lower wages, theeynare attractive to local employers. This is
particularly valid for construction industry.

In the sphere of supervision of labour laws, tlerietive approach of inspections that supervige th
work of employers is becoming more and more visiblbile in the domain of certain social
categories such as workplace safety and proteatiach more attention is paid to prevention than
repression, generating modest results. It is oéradt that discretionary actions of inspection
postpone the deadlines for the employer to fulfi# obligations, which is justified by the need to
foster entrepreneurship by facilitating their besis activity. If this was really the aim, thersitniot
clear why laws were adopted or why their comindptae was not delayed until the moment when
they would not "burden” the activity of employers.

With regard to the pension insurance sector andbl@mo of failed adjustment of pensions —
following court procedure, this was resolved by ne&f settlement made by the pensioners’
association. The main item of the settlement istgmeement of the deadline for fulfilling the
obligations to several years, with periodical dislements, which may discredit the settlement itself
if we bear in mind the average age of the penssoaed life expectancy of the beneficiaries.

The past year featured a boom in foreign investmenteal estate market, especially with regard to
real estate situated in the coastal area. Thisghtopositive short-term fiscal effects; however, at
the same time, it affected the living standard tdrge number of families in Montenegro, with the
concurrent drastic rise in rents and in constractiost. Thus, the price of one square metre of a
newly built flat in the centre of the capital isteen 2,300 and 3,000 EUR or 40 - 55 minimum
wages in the country. The same trend exists irctlastal region as well as in some other attractive
tourist spots in the north. The prices in otheiigrg are better, but still far from affordable fon
average family.

Another important detail is the "sale" of the majatural resource — space in the coastal area —
since real estate transactions were carried otowitany control or strategy for utilisation of tha
space for the future development of Montenegroge@sfly if taken into account that the state has a
vision of development by means of utilisation ofiiem potential. The main obstacles to this
concept remain unrealistic planning policy, unlgditand uncontrolled sale of national resources
with no follow-up strategy, social situation of thepulation and vulnerable groups, lack of a stable
market for Montenegrin strategic industrial and@gtural products and tourism services.

Education

Education legislation has been reformed in corredpoce with the requirements of a modern
educational process. The problems are materialitonsl for process implementation and teachers
adapting to the changes in educational cycle. Boucguality assurance has been institutionalised
and secondary education system is being adjustiet toeeds of the society. .

The biggest expansion is recorded in higher educatvith a number of private universities
established in a relatively short time, enhancimg ¢competition in this sphere of education. The
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issue of quality of education remains open; thevenshould be provided by the system by means
of accreditation of these institutions. Key objens of the private sector in education concern the
monopoly of state institutions, while state insio8 point out lack of accreditation requirements
that was tolerated at the time private universitvese established.

Human rights education is obtaining a new profile and the course itselElewly »winning« a
place in universities and other educational institws. Currently, topics from the domain of human
rights are included in courses (civil educationsibs of human rights and freedoms, philosophy)
and formally taught at all levels of education,adeing staff provided by training the existing
teachers or educating new ones.

Healthcare and social welfare

Capacities of the healthcare system still do nagtriiee needs of the population, and the budgetary
framework fails to meet all the needs. This isrégson why a large number of service beneficiaries
turn to private practice, which is rather expensiwel an additional cost on top of the required

contribution defined by law. This feature is commexross all branches of medicine as well as

pharmacy, with a growing number of beneficiariestrincted to purchase medicine themselves,
even during hospital treatment.

Reform of dental service generated much controyexrsythe sector is entirely assigned to private
practice (even primary care) without a projectidrih@ consequences of such decision. Besides, a
number of staff working in dental service were nasted to use their capacities in market
competition. The kind and extent of changes to dx@egated by this reform remain to be observed;
financial consequences are certain to ensue, eiffegbarticularly the segment of population with
least social protection.

Rights of ethnic groups (minorities)

The constitutional framework for minority rightsgpection focuses on several key issues:

» Authentic political representation (electoral laws)

* Representation in state and local government aitig®r (regulations on public
administration and local government, including $afion on civil servants and local
government staff);

* Procedural rights (use of language and script iocguures before courts and other
authorities in the regions with a significant shafeninorities in the overall population);

» Special identity features (use of national symlaold celebration of national holidays );

* Issuance of official papers (entry using own largguand script);

» Cultural features (incentive to rights with nondnrcial assistance from the state);

* Education (as a broader and internationally recmghistandard) and schooling in
minorities’ languages (institutional approach andicula contents);

* Information (within national public broadcasting\aees and media);

» Establishing contacts outside Montenegro (withzeits and associations that share the
minorities’ nationality and ethnicity, cultural-ligical heritage and religious beliefs);

» Institutional organisation of bodies aimed at dir@cindirect protection of minority rights.

Proportional representation of members of minaiiie state services has not been achieved nor
any thorough analysis conducted on the reasonsliaections for possible improvement. Lack of
records in the area of employment and labour ingikien authorities prevents obtaining of inputs
for a general analysis of this issue.

Due to the relatively stable security situation, imegro maintains sound inter-ethnic harmony
and mutual tolerance. Still, new public opinionvays indicate a growing ehtnic distance toward
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some ethnic groups, especially Albanians and Rdaxplanation should be sought in rooted
prejudice and in the situation in the region (atté towards the issue of Kosovo in the attitude of
certain ethnic groups and political parties in Morggro).

Majority of open issues related to minority rightencern political participation, education,
preservation of identity, integration in societgeuwof official language and model of protection of
guaranteed rights that will ensure their properlamentation in national and international law.

Currently, a number of laws stipulate, in geneeaimns, the right to use of minority language in
procedures before courts and state authoritieghleoe is no act that would further specify mingrit
groups and languages entitled to equal use befmegiven instances according to territorial
principle. At the level of local government, thissue has been relatively well resolved in the
normative sense by means of adoption of statutorgna (municipal charters) regulating the right
of members of minorities to official use of mottengue.

Members of minorities are guaranteed the righihtitependent and free declaration of nationality,

right to free choice and use of personal and famésne and children’s names, as well as the right
to have those names entered in registers and @rdoguments in own language and script.

Minorities and their members are entitled to ustheir language and script.

In those local governments where members of miesrinake up the majority or considerable
share of population, according to the results efl#ist census (2003), the minority language is also
in official use. Official use of minority languaga this sense implies in particular the use of
language in administrative and court proceduresiama@ndling administrative or court procedures,
when issuing public identification papers and kagpfficial records, on ballots and other election
material and in the work of representative bodies.

Minorities and their members are provided freeddminformation at the level of standards
contained in international documents on human sigirid freedoms. Members of minorities are
entitled to free establishment of media and undistt work based on the freedom of expression of
opinion, research, collection, dissemination, patlon and reception of information, free access to
all sources of information, protection of persotyalind dignity and free flow of information.
Additional requests of minority communities focus more programmes in minority languages on
public broadcasting services and more influence@signing such programmes using established
legal mechanisms.

There are two strategic provisions of the current kthat regulate the issue of minority rights
protection - the ones that deal with the obligatmadopt a strategy for minority polciy as the mai
instrument for implementation of minority rightsdathe provisions that deal with establishment of
minority councils as the most representative fofnparticipation of minorities. Thus, a share of
responsibility for implementation of minority rightwill be transferred to ethnic communities
themselves, since these bodies will enable directrol of legislative processes and the decision-
making system, though institutionally they are doectly involved in the legislative process.
Minority councils will propose candidates for diféat supervisory bodies and participate in the
development of acts that elaborate the principtesinority policy.

Minority Policy Strategy is an extremely importanstrument, as constitutional guarantees and
legal assumptions mainly define general positiars @bligations of the state. This paper is, to the
highest degree possible, an operative platformafdion of state and other authorities. The first
draft of the Strategy was completed in late 200d was followed by a public debate aimed at
improvement and advancement. Strong presence ofcithke sector in its development was
extremely important.
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Part II:

NEW CONSTITUTION OF MONTENEGRO - HUMAN RIGHTS PROVI SIONS AND
GUARANTEES OF INDEPENDENCY OF JUDICIARY °

The new Constitution of Montenegro failed to attéia level of human rights guarantees previously
provided by the Charter of Human and Minority Rgylif Serbia and Montenegro (i.e. Small
Charter) and provide for effective guarantees dependence of judiciary, as was promised to the
Council of Europé.

Montenegro was admitted to the Council of Europ®ay 2007, the Constitution was adopted in
October 2007 and the Venice Commission (V.@ssessed it generally positive, although the above
mentioned requests were not fully incorporated anwjority of the Commissions’
recommendations were not respected.

Human Rights Guarantees

Human rights guarantees are below the level oflGharter on Human and Minority Rights of the
former State Union, as the Constitution resultesnfra political compromise and the politicians’
understanding of international human rights staaslar

The Constitution omits: the right dfabeas corpusprohibition of imprisonment due to non-
fulfillment of contractual obligations, prohibitioaf inhuman and degrading punishment, express
guarantee of the right to life, full guaranteesha right to defense and fair trial in complianaghw
the European Convention of Human Rights, righti@ffectivelegal remedy in case of breach of
human rights, while iguaranteeshe right to compensation of damage caused by gatidn of
incorrect information, in variance with the Europestandard of freedom of expression and the
national Law on Obligation$.

Direct implementation of international human rightandards in Montenegro is provided, although
with an unjustifiable restriction, as ratified imational treaties and generally accepted prinsipfe
international law shall be applied directly only ‘case of conflict with domestic legislation”. The
primacy of international standards has been pravigderespect to “legislation” and not “law”,
which would comprise the Constitution and by-lagusd thus misunderstanding should be expected
concerning obligatory implementation of internatibstandards in the practice of courts and other
state institutions. As an explicit instruction thatified international human rights treaties slkicog
applied in compliance with the practice of interoaal bodies in charge of their interpretation has
been omitted from the text of the Constitution addsthe expectancy of the problem of
implementation of international human rights stadda

® This part of the report is prepared by by Tea &urjPrelevic, LL.M., NGOMuman Rights Action”
www.hraction.org
® PACE, Opinion No. 261 (2007) Accession of the Raewf Montenegro to the Council of Europe
" TheEuropean Commission for Democracy through listhe Commission’s full title.
8 According to assessment of the HRA working gragme 60% of recommendations were not accepted.
° For more details, see theRA Comments on the Guarantees of Human Rightshanididependence of the Judiciary
in the new Constitution of Montenegian http://www.hraction.org/wp-
content/uploads/hra_opinion_november_2007.pdf.
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Although special rights of identity protection aprbhibition of assimilation “to minority nations
and other minority, national and ethnic communitiesve been guaranteed, the Constitution fails
to define which one is to be regarded a minorityomeor national minority in Montenegrd.

NGOs particularly criticized the removal from therGtitution of a formerly existing right of 6.000
citizens to file a legislative initiative to the ftament. Citizens may now use such initiative only
through an MP, which renders this right meaningless

Independence of Judiciary

Election of the President of the Supreme Courtitnpke majority vote in the Parliament, upon the
joint proposal of the President of State, SpeakéneParliament and Prime Minister, contravenes
the principle of independence of judiciary and thguest for avoidance of political influence from

election of judges?

The Parliament also elects by simple majority @tesprosecutors, at the proposal of the
Prosecutorial Council, and it elects members & @ouncil, what does not guarantee independence
of the state prosecutor’s offi¢eé.

The new Constitution for the first time removed idem on the appointment and dismissal of
judges from the competence of the Parliament arstiedeit in the reformedudicial Counci] a
body consisting of ten members, four of whom adggs, elected by the Conference of Jutfges
the fifth member is the President of the SupremarCand other five members are the Minister of
Justice, two MPs — from the ruling coalition angogition parties and two distinguished lawyers
appointed by the President of Stit&he Bar Association, Faculty of Law and the Asatioh of
Jurists of Montenegro have been deprived by thermefof the entitlement to appoint their
representatives to the Council, resulting in thaeke@med impact of the civic society on the work of
this body.

The composition of the Council does not ensureiritependence and autonomy nor does it
safeguard against political influence, as it cosgsithree politicians, President of the Supreme
Court who is proposed, elected and dismissed byigahs, and two lawyers opted for by the
President of Stat€. The chairmanship of the Council entrusted officioto the President of the

% The Preamble contains the statement that memlierations and national minorities who live in Momégro are
.,Montenegrins, Serbs, Bosniaks, Albanians, MosleBteats and other”.
M The Venice Commission Opinion on the ConstitutiéMontenegro has also been rendered in that geesepoints
87-92). The Commission emphasized its understanttiagthe “political election” of the President thfe Supreme
Court reflected the will to ensure better accouifitgbof the judiciary and considered it “a traneital solution”,
encouraging Montenegrin authorities to ensure “that election of the President of the Supreme Cauod state
prosecutors be carried out with the highest possibgjority”. However, the former Supreme State €cator V.
Medenica was elected to the office of the Presidénhe Supreme Court solely by the ruling coatitiovhereas the
opposition protested against the election by vo#igginst her appointment and by boycotting thengo(ijesti, Dan,
19 December 2007).
12»The prosecutorial system provided by the Constituis therefore totally under the control of théing party or
parties. This is not in conformity with the Europestandards.” Opinion of the V.C. on the Constitutof Montenegro,
2007, paras. 104, 105-111.
13 A fact that a wife of the president of State aiw®president of ruling DPS has been elected asgefmember to
the Council also does not contribute to the appearaf independence of the institution.
14 Art. 127 of the Constitution of Montenegro.
5 The V.C. took into consideration that “the Montgrie political class is firmly convinced that acupeoblems
relating to the effectiveness and impartiality led fudiciary can be overcome only through oversajtihe judiciary by
parliament”. With some minor remarks, the compositf the Judicial Council was appraised by the @ission as “a
good balance among the judiciary and the polifater”. (Opinion of the V.C., para. 94).
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Supreme Court may endanger Council’s supervisicgr tve Supreme Court and cause adverse
consequences of excessive concentration of powidigive President of the Supreme Cdirt.

Constitutional Court

The Constitutional Court judges and chief justice appointed by parliamentary majority on the
proposal of the president of Montenegro, which essihe exclusive influence of politics (ruling
coalition parties) on the appointment of this csujidges and chief justice. The Constitutional
Court jurisdiction over the protection of humanhtig in the last instance requested that the
Constitutional Court judges appointment procedweconducted observing the principle of
exclusion of predominant influence of politics ¢ fappointment of judges. Also ignored were the
Venice Commission recommendations that a) the tigigropose a candidate for a Constitutional
Court judge should be entrusted to the Judicialn€buParliament, and the president of the state;
b) judges should be appointed by qualified majonitythe Parliament (which would ensure the
participation of the opposition in the decision mmgl; and that c) the chief justice of the
Constitutional Court should be elected by the jisdgem among themselvés.

The Constitution states that the Court decideshenconstitutional appeal for violations of human

rights and freedoms as guaranteed by the Constitutifter all effective legal remedies have

previously been exhausted. The Constitutional CAatf which has not been adopted yet, should
envisage that this appeal may be also filed incadeen the legal remedy is not envisaged, as well
as for violations of human rights not guaranteedhgy Constitution but guaranteed by the ratified

international agreement.

Anyone may provide incentive for initiation of aopedure before the Constitutional Court for the
assessment of constitutionality and legality, lne procedure itself may only be initiated by the
court, other state agency, a local government lady five members of parliament, while in the
past this right had also been afforded to nongawental organizations.

18 Similarly, the V.C. Opinion of the Constitution Montenegro (para. 96).
" Opinion of the Venice Commission on the Constitutbf Montenegro, December 2007, 183-186.
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Part IlI:

JUDICIARY 18

The period of 2007 and early 2008 was marked biglkigve activities that, with the adoption of
the Constitution and the Law on Judicial Councstablished a quality legal framework for
independent judiciary. A Book of Rules concernihg work of the Judicial Council is expected to
follow, to complement the legal framework for gixabbperation of the Council. The Book of Rules
should contain the criteria for election and disalf judges. Lack of these criteria was a serious
problem in the past, together with the fact thacebn of judges was a competence of the
Parliament of Montenegro. Now, with this procedengrely under the competences of the Judicial
Council, endorsement and implementation of theseer@ would significantly reduce the
possibility for exertion of political or any otherfluence on the election of judges.

Due to the Judicial Council not being in placeharacteristic of the period considered in this repo
is that no judges were elected between 2 Decenti@@ and May 2008; at the same time, several
judges left the profession, leaving a number ofamagositions. To show the impact of this on the
work of courts, it suffices to say that majority \cant positions were in Podgorica Basic Court,
which also has the highest number of cases peej(uger 600) and the estimated annual quota of
disposed cases of 180. It is easy to calculatel#ineage made to citizens awaiting justice, i.e. the
number of citizens’ problems that would have bessolved had the judges been timely elected.
The decision to delegate a certain number of judigen the Basic Courts in the northern region
that faced less backlog, to Podgorica Basic Cauxiyrder to contribute to reducing the workload at
this largest basic court in the country, can béedtas a positive example of efforts to solve this
issue. Another example is delegating cases frongétarh Court to courts in Kolasin, Danilovgrad
and Cetinje, where an individual judge handles allemnumber of cases. This measure met with
negative response from a certain number of lawyatepugh it aimed to reduce the number of
cases and thus also the length of proceedingsne®fothe major problems in the functioning of
Montenegrin judiciary.

With regard to the length of proceedings, it isessary to mention that several round tables were
organized in April and May 2008 to present the tdohthe new Criminal Procedure Code. Its new
provisions concerning the concept of prosecutanaéstigation should result in accelerated and
shorter criminal proceedings. However, it is algeatbar that successful implementation of this
important Code, once it is adopted (planned for en@008) will depend on the capacity of the
prosecution.

Concerning length of criminal proceedings, it ise®sary to highlight a problem that was identified
in the course of war crime investigations. The dyaof these crimes and the way they affected the
victims’ families and the people of Montenegro a@hd neighboring countries would call for an

imperative requirement to complete investigationthiw legal timelines. It would be necessary to

avoid any breach of the legal timeline in theseesad egal timelines were exceeded in the
investigation of cases ‘Deportation of Muslims’ dKaludijerski laz’.

18 This part of the report is prepared by NGO CafiieDemocracy and Human Rights (CEDEM)
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Opinion polls still indicate that the public doest mave adequate trust in the judiciary. For citize

to gain trust in the independence and competentieeojudiciary and its determination to address
the problems in its own ranks, the efficiency witvhich the proceedings in the case of
‘Embezzlement of a large amount of funds at ther&uap Court’ are concluded will have a pattern-
setting quality. Although investigation startedeasly as December 2006, it has not been completed
to date. Citizens are rightly raising the issudrost, since the case involves former employees of
the Supreme Court, currently under investigationil Gervants and executive power being linked
to corruption and other criminal cases is no prenéth any state; however, the case that took place
at the Supreme Court urges insistence on compliavitte legal timelines and completion of
investigation.

With regard to personnel, it poses a special contteat both judiciary and prosecution are faced
with problems in obtaining quality applicants fdretpositions of judges and prosecutors. The
problem is particularly evident in the northern ahe& southern part of the country, while the
situation in the capital of Podgorica is somewtedtds. If we consider that there are problems én th
work of courts and prosecution, and therefore @wisl in implementation of the rule of law, then it
is worrying that quality candidates do not shoverast in these positions. Leading representatives
of both judiciary and prosecution would need toalep and start implementing a plan that would
specifically address this issue.

The considerable number of cases from the spheoggainized crime, with lengthy proceedings,

calls for strengthening the capacity of both prasea and judiciary. A decision to establish a

special department for organized crime with thehdigCourt in Podgorica was made in early May

2008. Activities of this department are anticipateith considerable interest. The very fact that

judges who were members of panels on organizececaiso used to try - in addition to those cases
— other cases from the domain of “conventionaltinte, indicates the excessive amount of

workload and lack of time to be devoted exclusivielycases of organized crime. It is needless to
say that, due to the manner of execution and cahsiructures, court hearings and pleadings in
these cases take a long time; therefore, estaldishof a special department is a serious decision
that deserves special attention in terms of manigoaind performance review.
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Part IV:

ACCESS TO QUALITY EDUCATION FOR ROMA *°

Even before the referendum that led to its indepeod in 2006, the Government of Montenegro
adopted several policy documents referring to thecation of Roma children. The Government has
made serious efforts to understand and recogniee ittportance of education for Roma,
implementing a project designed to integrate Roh@n into the education system. Despite this
unique initiative, many issues affecting accessamal quality of education for Roma remain
unresolved and in some cases overlooked by Govertnpodcy.

As a participant in the Decade of Roma Inclusiol®322015, Montenegro is part of a larger
regional initiative to address the situation of Rgrand there are valuable lessons that Montenegro
can pass on to the other participating states. Mewehere are still basic obstacles to improving
education for Roma in Montenegro and barrierstti@iGovernment must take steps to eliminate.

Lack of data is a critical issue in Montenegro. Tinest common estimate of the total number of the
Roma, Egyptian, and Ashkalia (RAE) population inriemnegro puts it at 20,000 people, including
some 5,000 refugees from Kosovo. A distinct disaney between the official data on the Roma
population and the data provided through surveyBcia institutional registers and research
analysis exists, however — fewer than 3,000 Roma wegistered in the 2003 census. Almost half
the number of school-age RAE children in Montenegre refugees. Data regarding Roma
participation and performance in education are \lienyted, and affected by the broader lack of
information. This lack of reliable data, that abdiacilitate informed decision-making with regard
to Roma policies in general and education-relatedjrams more specifically, must be urgently
addressed by the Government, as it seriously c¢atts question the accuracy of continuous
monitoring and evaluation of Roma-related prograrBgegregation has not officially been
acknowledged in any Government documents, yet igjie Ievel of residential segregation in some
areas is known to give rise to Roma-majority sciool

Roma are mentioned in a number of general poliggunents, but the first policy to specifically
target the issues facing Roma communities in Madem is the Decade Action Plan, adopted in
2005. The Roma Education Initiative Project (heattgr referred to as REI) was undertaken in
collaboration with international and local NGOs2003, to enhance both access to and quality of
education for Roma in three localities. The projees since been taken over by the Roma
Education Fund (REF) and may serve as a modelt@r countries.

The language barrier is viewed as one of the reafwrdropping out among Roma children and no
relevant policies yet exist that would provide swysatic and obligatory pre-school programs
sensitive to the specific needs of Roma childrelmer& are no Roma teachers, and case study
research conducted for the purpose of OSI spons2@8d monitoring report “Equal Access to
Quality Education for Roma” suggests that manyhees are reluctant to study Romanes. A very
limited number of Roma teaching assistants hava bexking in the classrooms as part of the REI
Project, although there has been a lack of claBgarding their place in the school structure.
Resolving this administrative issue should be arfyi, as Roma assistants can effectively help to

19 This part of the report is done by Tamara Srzeftizindation Open Society Institute, Representaiffice
Montenegro
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bring Roma children into school and succeed oneeethProvisions have been made to supply
Roma children with textbooks, but there are no netespecifically about Roma, and no materials
in Romanes. REI Project (sponsored by the Roma d&gunc Fund since 2005) has paid
considerable attention to teacher training, intodalg pedagogical practices recognizing specific
features of the Roma culture and tradition, altiobdingual techniques are not included in the
available pre-service courses. As part of its &fftw be considered a candidate for EU membership,
Montenegro has initiated a debate on anti-disciatndm legislation, but at present no such law is in
force.

Access to pre-school is limited by the shortageplaices in available facilities. This shortfall
disproportionately affects Roma children, as ptyois given to families where both parents work,
which is rare among Roma. The Ministry of Educatma Science should take steps to revise this
policy and ensure that Roma children, who couldekiegreatly from the preparatory aspect of pre-
school, are also among those allocated places.cbbts associated with attending school are
beyond what many Roma families can afford. Theraasinformation suggesting that Roma
children are placed in segregated classes in maamstschools, although there are Roma-majority
schools in areas where the population has a higphoption of Roma. Limited research has been
conducted into whether Roma are overrepresentsgeanial schools for children with intellectual
disabilities, although this issue is addressedh@ Decade Action Plan and recently adopted
Strategy for the improvement of status of Roma onkénegré’.

In general, schools in Montenegro suffer from podrastructure, but there is no information as to
whether schools with a high proportion of Romaiara worse condition. Data on Roma students’
performance in school are available in the contektthe REIl Project, but they are not
comprehensive. They do, however, indicate someaugments in school success among Roma. A
mechanism for measuring the achievements of Rontdreh, notwithstanding the improvements,
needs to be established, such as standardizemftestia part of the national testing system.
Extensive reform of the curriculum is underway ileMenegro, but the impact of these changes on
education for Roma is unclear. The Ministry of Eatimn and Science should conduct monitoring
to assess the extent to which reforms are improthegyuality of education for Roma specifically.
The REI Project also focuses on training teachemifferentiated techniques, which should have
longer-term effects benefiting Roma and all stuslefitlack of real communication and cooperation
between Roma communities and schools is a seriogtade to improving education for Roma; the
REI has made efforts to better involve Roma parntise daily work of the schools, but this seems
also as a longer-term process that should be medit&chool inspections are conducted under the
auspices of several authorities as a result obtigwing education reform process. The challenges
of their new role notwithstanding, the various esfors must provide substantive and continuous
support and feedback to the teachers engaged iRdnhea-related initiatives. Furthermore, new
reform institutions need to further build their eafties that will guarantee high-quality education
for Roma children.

2 Adopted by the Government of Montenegro in Novengg97.
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Part V:

MEDIA %!

With the 2006 independence, by removing exterrabfa that jeopardised political and democratic
processes, the Montenegrin State had the chanfectis on its internal processes. Even before
independence, Montenegro introduced a distinctigrill concept of media regulation. Legislation
was designed with the aim of completely separading protecting the media from politics. It also
gave a major role to civil society groups, whicepended disappointingly by trying to manipulate
the nomination of RTCG Council members. Politiciameanwhile, have been trying in the past
two years to regain control over the public servlm®adcasters through Parliament. These
developments suggest that the Law on PSB shouldnended to clarify the roles of both civil
society and Parliament. Currently, the law leavesessive room for interpretation and
manipulation.

The latest signals from Parliament do not bode .well March 2008, MPs adopted rules on
presenting presidential candidates on TVCG. Theks thad hitherto been adopted by the RTCG
Council, which is currently incomplete because iBarént blocked the nomination of new
members. This has opened the way for Parliamenteddle in the editorial policy of RTCG. On
the other hand, RTCG'’s funding has partly stoppechbse there is no entity to collect the licence
fee. The Government is pumping money into RTCGeepkit going, but a solution to this problem
that would ensure RTCG’s independence is urgemédad, and has yet to be found.

Commercial broadcasters are to a great extent amtkgmt, but poor finances jeopardise their
activity and prospects. The entry of large medimganies onto the market, combined with the
launch of cable TV, further worsened the finanbielth of the local broadcasters. Unless steps are
taken to protect broadcasters that produce progeagontent from Montenegro, such production
will be marginal. The Broadcasting Agency couldigblbroadcasters to channel their licence fee
revenue exclusively into producing programmes oalanterest.

The independent broadcasting regulator, the Braishcp Agency, has been assessed more than
once as one of the best in the redidbrHowever, the latest draft of the Law on Electronic
Communications envisages merging this body with tbéehnical regulator, the Agency for
Telecommunications. So far, the two regulators hasmoperated efficiently. Electronic
communications are one of the fastest developingkets in Montenegro. The Ministry of
Transport and Telecommunications, which preparesl lthw on Electronic Communications,
offered no clear reason for merging the two reguatThis casts doubt on its intentions. It is also
unacceptable to put the future regulator under @Gwaent control, as the draft law envisages. A
legal framework for the introduction of digital ladcasting is now desperately needed.

Recommendations:

1 Media policy

Legislation

1. Parliament should amend the Law on Public Ser@madcasting (PSB) to clarify the roles of

Parliament and civil society in the governance ®C&, with the overriding aim of ensuring the
broadcaster’s independence.

% This part of the report is done by Ranko Vujonjon of Independent Electronic Media (UNEM)
22 EC Montenegro Progress Report 2007, gp. cit.
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2. Parliament should amend the Broadcasting Lawtlaad.aw on PSB where they have not proven
to be workable. The amendments should clarify earty define issues such as the appointment of
the RTCG Council and Parliament’s role in this @ss; the accountability and remuneration of
RTCG Council members, the internal mechanisms nfroband accountability in RTCG, and the
distribution of licence fee money among commeraral local public broadcasters.

3. Parliament should adopt legislation to regutatess-ownership and media concentration.

Digitalisation

4. The Government should adopt the Law on Dig#ailgn as soon as possible. Parliament should
adopt new legislation or amend the Broadcasting taaereate a legal framework for the transition
to digital broadcasting.

2 Regulatory bodies

5. Parliament should ensure in future legislatibat tthe independence and efficiency of the
Broadcasting Agency are preserved. If there iseabmeed to merge the technical regulator and the
Broadcasting Agency, Parliament should drop thmuktion from the Law on Electronic
Communications.

6. The Broadcasting Agency should adopt secondagiglation on programming quotas deriving
from the ECTT.

3 Public broadcasting services

7. The Government, in cooperation with the BroatiisggsAgency and RTCG, should urgently solve
the problem of licence fee collection by signingsasn as possible a contract with Electric Power
Company of Montenegro.

8. Parliament should appoint the remaining memloérthe RTCG Council in order to ensure
the functioning of RTCG.

9. The RTCG Council should make its work as trarsmaand accountable to the public as possible
by publishing all of its reports on the Internet.

10. RTCG should order the Commission for Petitiand Complaints of listeners and viewers and
the Commission for monitoring programmes on th@leges of ethnic minorities to start working.

11. The RTCG Council, management and journalistaulshadopt and implement an editorial
policy based on greater objectivity in reporting.

4 Commercial broadcasters

12. The Broadcasting Agency should continue totereanditions for providing electronic media
pluralism within the given legal framework by, fexample, obliging commercial broadcasters that
receive the 10 per cent share of the licence fesnges to use this money to produce local content.

13. The Journalism Self-regulatory Body should tw@ to monitor the work of commercial
broadcasters and promote professional standards.

14. The Journalism Self-regulatory Body should tsengthened and funding for its work must be
found. The funding could include a mix of contriioats, from the media, the Ministry of Culture
and donors.
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