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Matej Avbelj, Director of the Law Institute in Ljubljana, Slovenia 
We could not even begin to answer the question posed in the title of the present paper, unless the European 
Constitution and the proverbial conundrum of “democratic deficit” are first put into a wider context of 
constitutionalism and democracy. In particular, it would be wrong to approach this dilemma by asking whether the 
Constitution will make the EU more just, more democratic and more people centred, since these descriptions amount 
to a tautology. First, we need to clarify what the term democratic deficit in itself means; what its roots and causes 
are; and according to which ideal it should be remedied. Only then, can we start answering the question of whether 
the emerging European Constitution is an appropriate means to achieve the desired end. 
This paper will provide a brief overview of the origins of claims of the EU’s democratic deficit, analyse the 
components of such deficit, namely its formal and social character, and pose to what extent the new European 
Constitution is capable of remedying it. 
The Roots and Causes of Democratic Deficit 
Although the notion of democratic deficit has been with us for a long time now, it was not an issue at the very 
beginning of the EU project. As is well known, the Community was in its foundations conceived as a mere 
economic enterprise [1], based on principles of international law and completely in the hands of the high contracting 
parties. Therefore, so long as the member states were de facto the masters of the founding treaties, “democratic 
deficit” did not pose a threat. This, despite the fact that the founding treaties originally did not provide for any 
system of checks and balances that would resemble those at the level of the member states. Nor were there any 
provisions for the protection of human rights, which, ostensibly, were not even thought of as being necessary in 
those types of economic treaties. [2] 
However, in the following years some provisions of the founding treaties enabled the European Court of Justice 
(ECJ) - itself originally thought of as a lenient overseer of Community rules - to transform the nature of the founding 
treaties, and thus of the entire Community law, into an autonomous legal order. [3] The process of 
constitutionalisation of EU law thus began. It is this very process of constitutionalisation, driven by the Court, that 
would give birth to claims of the EU’s democratic deficit. 
It was only when, in the mid-1960s, the Court proclaimed the two cornerstone principles of EU constitutional law, 
direct effect [4] and supremacy of Community law, [5] that the member states started to protest, and that the notion 
of democratic deficit came to the surface. The newly affirmed principles, allowing even individuals to bring their 
states to the Court for failure to comply with Community law, did away with previously unassailable sovereignty. 
The legal loophole was closed, and the member states attempted to retain at least the political voice. [6] 
However, with the adoption of the Single European Act, which simultaneously opened the door to majority voting 
(thus significantly reducing the power of veto) and to the increased communitarisation of Community policies, even 
the political voice was lost, [7] and the democratic deficit – or claims thereof – started to progress. 
The cause of the democratic deficit in the EU thus lies in this process of constitutionalisation. Constitutionalisation 
has gradually deprived the member states of many prerogatives that they would enjoy if the EU’s legal order was of 
international and not of autonomous legal nature. As a result, and notwithstanding that the formal democratic 
apparatus embodied in the core EU institutions has been developing progressively – the Commission ceased to be a 
mere secretariat and the Parliament has ended up being directly elected and having almost a full status of co-
legislature – the notion of democratic deficit lingers with us. 
A substantial loss of powers prompted implicit fear on the part of the member states of being governed by the 
“others”, i.e. by the supranational institutions which, due to the increasingly predominant majority voting, do not 
necessarily always mirror the interests of all the member states. It can, accordingly, be concluded that the 
conundrum of democratic deficit is generated, by and large, by the member states themselves rather than by an 
overtly undemocratic EU institutional constellation. 
Dual Nature of the EU’s Democratic Deficit: Formal and Social Components 
This last argument does not suggest that the EU’s institutional framework is perfectly democratic andcould not be 
improved; on the contrary, its bureaucratisation is a source of particular and growing concern. Rather, while 
admitting that the EU, as such, also suffers from its own democratic deficit, my argument stresses that the most 
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famous and loudest outcry about the democratic deficit was launched by the member states, and not by their citizens, 
to whom the democracy really pertains. This last statement calls for a two-pronged understanding of the democratic 
deficit – namely in its formal and social character. [8] In the next part of the paper I will assess the extent of the 
formal and social nature of the democratic deficit within the EU and analyse what the Constitution can possibly do 
for their diminishment. 
In its formal character, the democratic deficit is measured according to the ideal of a formal legitimacy which 
corresponds to legality understood in the sense that democratic institutions and processes created the law on which 
they are based [9] and comply with. In its social character, the democratic deficit strives for a social legitimacy that 
connotes a broad, empirically determined social acceptance of the system. [10] 
As far as the formal character of democratic deficit within the EU is concerned, it can be claimed that there has been 
much progress made in the last years. The EU is based on the principle of rule of law jointly pursued by the ECJ and 
its counterparts on the national level. [11] The importance of the European Parliament (EP), which is the only 
institution directly elected by the people, has been growing. The Commission's position is strong, and while its 
independence from member states' influence increases it is becoming more and more accountable to the Parliament 
and thus mirrors the relationship between the executive and legislative branch on the level of the member states. The 
Council today already plays a role similar to that of the second chamber in countries with a federal organisation, 
whereas the Court has already long ago safeguarded its role of constitutional or supreme adjudicator. There is also 
European Ombudsman, the Court of Auditors, and so forth, which only adds to the conviction that, from the point of 
view of formal legitimacy, the EU is already as democratic as the member states. [12] 
There are still some remnants of a formal democratic deficit at the EU level, but those will be comprehensively 
addressed by the Constitution. For example, the Constitution will formally incorporate the Charter of Fundamental 
Rights, [13] which will thus become legally binding and will provide a firm and so far lacking legal basis for the 
protection of human rights within the Union. This will significantly strengthen the principle of legal certainty and 
the rule of law and will thus add to the formal legitimacy of the Union. 
In addition, the relationships between the EU institutions will be made more transparent; the titles of legal acts 
adopted by the institutions will be simplified and more systematically organised. [14] The power of the EP will 
increase further by widening the field of co-decision and, most importantly, the EP will be able to exercise more 
influence on the composition of the Commission. The president of the Commission will be elected by the Parliament 
on the proposal of the European Council, taking into account the results of the elections to the EP. [15] This means 
that following the adoption of the Constitution, the EU executive branch should mirror the ideological and political 
composition of the Parliament, which, as such, will make the importance of the latter - and of the EU democratic 
process (the elections) - more meaningful. 
Speaking about the EU democratic process, it has to be mentioned that the Constitution devotes an entire title to the 
“democratic life of the Union”, where it stresses the importance of the principle of democratic equality; of the 
representative democracy; and even of the principle of participatory democracy. [16] According to the latter, the 
peoples of Europe will for the first time be able to exercise the citizens' initiative to invite the Commission to 
prepare a legislative proposal in the appropriate legislative field. [17] They will also be additionally integrated into 
decision-making in the EU via their national parliaments, whose role will increase under the amended principle of 
subsidiarity. [18] All in all, through the principles of subsidiarity and proportionality, which are thoroughly 
emphasised in the Constitution, it will be attempted to keep the decision-making as close to the people as possible 
and to take the decisions on the EU level only if absolutely necessary. 
Overcoming Social Deficit 
This cursory survey of the provisions of the new Constitution that address the question of the formal democratic 
deficit shows that the EU's formal democratic deficit is not as large a problem as it is portrayed, and that the new 
Constitution in its present form can remedy most, if not all of it. The problem, however, lies in the social component 
of the democratic deficit. 
As stated above, the social component of the democratic deficit is measured according to the degree of social 
acceptance of the system, i.e. how the people in fact perceive the European Union and its institutions. Unfortunately, 
however, much empirical data in this regard shows that the social component of the democratic deficit within the EU 
is huge; [19] the turnout at the last elections to the EU Parliament alone suffices to prove this case. [20] The people 
of Europe apparently do not know enough about the EU and its institutions, considered to be far too remote from 
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people. This ignorance in turn causes low motivation and lack of interest in taking part in EU affairs. Thereby, the 
vicious circle of a social democratic deficit closes. 
How could the Constitution break this vicious circle? The task is extremely hard. As a legal document, the 
Constitution certainly cannot alone remedy the social component of the democratic deficit. This is especially so 
given that roots of this social component are again in the member states themselves: in the last decade the 
participation of the electorate at the elections has been persistently on decline, and public attitudes toward politics 
have been increasingly affected by various scandals and corruption allegations. 
 
However, the problem of the EU is even greater than that of the other member states. Whereas the latter are more or 
less homogenous and built on the legacy of the nation state, as characterised by a national ethnic demos with some 
historically inbuilt identity that largely helps to alleviate the problems of social legitimacy, the EU constitutional 
constellation is neither a nation state nor homogenous, and there is no European demos in the traditional ethnic 
terms, with an inbuilt identity. [21] That means that the EU and its Constitution face a challenge of remedying a 
social component of the democratic deficit in a multilayered, pluralistic polity with a non-uniform cultural setting. 
Having said that, I can think of only one possible way that the Constitution could at least try to embark on 
remedying the social democratic deficit. This is by taking the advantage of the constitutive role of the Constitution 
and thus using it as a tool for a common orchestration of the EU institutions and the member states in their 
engagement in the constitutional discourse. It is the constitutional discourse that could bring the peoples of Europe 
together, through a wide and argumentative public discussion when adopting the Constitution. A potential Europe-
wide referendum, in which European citizens would simultaneously cast their votes against or in favour of the 
Constitution, would in the best way constitute the first outline of the European demos – by building a genuine 
constitutional polity with its own constitutional values, while at the same time remaining the citizens of the member 
states. Having the benefit of this dual complementary citizenship, and the widespread public discussion changing the 
existing elite-based political practice on the EU and member states level, could encourage people to participate in 
the public life and to take advantages of membership of both polities. At the same time, the national and 
supranational polity could - and would have to – each strive within its own borders of constitutional discourse and 
yet simultaneously act to diminish the widespread alienation of people from politics in its widest sense. 
However, there is to be no Europe-wide referendum. Apparently, only some member states have decided to engage 
in a wide public discussion followed by a referendum, while the others have opted for a parliamentary ratification 
[22] – in some cases a very swift one, in order to be the first to ratify - the European Constitution threatens to remain 
more or less a Constitutional Treaty. Without a foundation in any constitutional discourse the Constitution is very 
much apt to remain yet another EU founding treaty and thus a legal document without any significant prospects to 
remedy the democratic deficit in its social character. 
Conclusion 
Returning to the original question posed in the title of this paper, the emerging European Constitution will likely 
remedy the formal aspect of the notorious EU democratic deficit, however prospects of alleviating its social 
component are only moderate. 
The reason for this rather sceptical conclusion lies in the fact that the majority of the EU’s stakeholders still have not 
asked, or perhaps lack the courage or intellectual strength to answer, the very foundational question of the European 
Project. Namely, according to which ideal should the EU democratic deficit be remedied, or in other words what the 
European Union ought to be? [23] 
There is, of course, no easy answer to this question. The only conceivable way to find the answer is to engage in a 
genuine constitutional discourse, involving the broadest spectrum of stakeholders. The European Constitution, as an 
extremely value-laden document, [24] could serve as a starting point and pave the way on this long quest. However, 
only the time will show whether this indeed will be the case. 
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