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Chapter One

The Theory of Collective Response
Charles Sampford and Margaret Palmer

Threats to democracy involve office holders’ abuse of the official powers
given to them within a democracy through the unconstitutional extension of
those powers either temporally or substantively. This abuse is most dramatic
in a coup d’état. Here the military (and occasionally a president) uses power
constitutionally endowed for the purposes of protecting the state to take over
that state by seizing power from other institutions (including the legislature
and the courts). The less dramatic but eventually just as damaging threat is the
erosion of democracy. In this case, officials abuse their constitutional powers
to take over gradually the state’s institutions or to fill them with their own
cronies.

While well-established democracies regard coups and erosions within their
own borders as intolerable attacks against the sovereignty of the people, they
have traditionally given little more than a rebuke when such attacks have oc-
curred within other, more fragile democracies. This chapter examines the ba-
sis for a more decisive response by an international coalition of democracies
to threats to the democratic institutions and officials chosen by another na-
tion’s people. First, it considers the nature of traditional international re-
sponses (which generally have done more to support regimes that overthrow
democracies than to undermine them) and the dynamics that have often led to
a general tolerance of coups and erosions. Second, it reviews the recent think-
ing in international law and relations that offers a theoretical justification for
a shift to an active international resistance to these threats. Next, the chapter
posits that democratic states do not have to wait for changes in international
law and relations to solidify in order to combat coups and erosions, and it dis-
cusses possible strategies against these threats. Finally, it considers how in-
ternational law may change if the trend in current thinking continues.

23
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NATURE OF THE THREAT AND TRADITIONAL RESPONSE

The divergence between national and international attitudes of democracies
to attacks on democracy stems from a fundamental shift in domestic law and
political theory with regard to the basis of sovereignty and political legiti-
macy. This shift has been from effective control,' that is, the ability to gov-
ern, usually established through what may be called “the prior successful use
of force” and maintained largely through oppression, to “the consent of the
governed™ (a shift that was, of course, fundamental to the North Atlantic En-
lightenment). It occurred first in the United States and France and has come
to be almost universally acknowledged as a matter of domestic constitutional
law and theory.*

The basis of sovereignty and political legitimacy in international law, how-
ever, has generally remained the pre-democratic (indeed, pre-Enlightenment)
criteria of effective control. The tests for the legality of a regime vary; they
include Hans Kelsen’s test of whether the regime is “by and large effective,”
and the doctrine of state necessity, a doctrine originally used to justify emer-
gency action by members of a constitutional government® but later reworked
to allow the validation of a wide range of actions by usurpers. A long line of
cases has allowed usurpers legitimacy under these two tests.” Despite the so-
phisticated analysis associated with them, both are based simply on the “prior
successful use of force.” Use of force has been the foundation for sovereign
legitimacy and participation in international relations for the last 350 years,
since the Peace of Westphalia ended the Thirty Years War in 1648 .3

This dichotomy leads to a fundamental difference in the principles of le-
gitimacy applied domestically and internationally, a difference that has been
sustained only because democracies have tended to compartmentalize do-
mestic and international law so that their fundamentally different principles
can stand without apparent contradiction. Thus, while democracies have fre-
quently condemned coups d’état, in practical terms they have provided little
support for the ousted regime while unwittingly making it possible for
usurpers to maintain their control over a state.

For example, states have accepted the representatives of a new regime as
ambassadors and as legal occupants of embassies and high commissions.’
The United Nations (UN) has also accepted their delegations. The UN char-
ter itself is silent on challenges to the legitimacy of the government submit-
ting credentials,'” and the UN has no objective criteria for determining
whether a government is legitimate.'" However, decisions by the Credentials
Committee of the UN are not simply of technical interest. They have impor-
tant legal implications. For example, when the General Assembly decides by
an overwhelming majority to endorse the representatives of a putative gov-
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ernment, such a decision “is either constitutive of a putative government’s de
Jjure status or persuasively declaratory of the presence of underlying facts suf-
ficient to establish that status.”'? As a result, a decision endorsing particular
representatives and thus their government allows that government, for exam-
ple, to determine what foreign military assistance should be “invited” in par-
ticular circumstances, and to take part through the UN in decision-making af-
fecting other countries.'?

Apart from formal representation in international organizations, the interna-
tional community has also allowed unconstitutional regimes to take part in in-
ternational trade and in negotiating new sovereign debt. Problematically, this
means that the international community has effectively accepted the right of
these unconstitutional regimes to act on behalf of the people they rule; most
significantly, this right “confer[s] on [a regime] the privileges freely to borrow
in the country’s name (international borrowing privilege) and freely dispose of
the country’s natural resources (international resource privilege).” Succeeding
democratic governments cannot refuse to pay the debts incurred by oppressive
predecessors without being punished by banks and governments of other coun-
tries and being excluded from international financial markets. The borrowing
privilege allows corrupt governments to stay in power and saps the capacity of
succeeding democratic governments, saddled with this debt, to implement
necessary structural reforms, thus making them less successful and stable. The
borrowing privilege “further strengthens the incentives toward coup attempts:
whoever succeeds in bringing a preponderance of the means of coercion under
his control gets the borrowing privilege as an additional reward.”!*

The resource privilege wrongly allows corrupt governments to convey
good title to the resources of the state. The international community has ac-
corded such governments the right to pass ownership of resources to others—
domestic cronies and overseas buyers—whom the rest of the world has then
recognized as the legitimate owners of those resources. (Contrast robbery by
private agents who then sell merchandise to a fence; although possession
passes to the fence, ownership does not.) This situation is disastrous in many
developing countries, where resources often form a large part of the economy.
Whoever controls this revenue stream can afford soldiers and arms to stay in
power; this fact provides a strong incentive toward undemocratic acquisition
and irresponsible use of political power. This idea partly explains the correla-
tion between resource wealth and economic progress: “Severe poverty is more
persistent in resource-rich countries because the special incentives arising
from the international resource privilege make them more prone to corrupt
government, coup attempts and civil wars.”!> Thus, the international resource
privilege should be assigned only to those governments that come to power
democratically (or that later gain acceptance through democratic elections).!®
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Overall, action that is criminal within the domestic law of democratic na-
tions has been handsomely rewarded by other democracies on the basis of
sovereignty in international law. As long as international law and practice
reward such behavior, the international game is weighted in favor of coup
makers and against their victims—which in democracies are the people.
Moreover, in international law, sovereignty traditionally shields a state from
intervention in its domestic affairs. When applied to a nondemocratic state,
however, the problem with arguing that a “sovereign entity” has the “ongo-
ing prerogative to determine the shape of its governing institutions through
internal processes, without the coercive intervention of outsiders™'” is that
the argument overlooks the fact that genuine choice is often absent. Such
absence of choice makes a mockery of the notion of self-determination,
upon which the proscription against intervention is heavily dependent.'®
Rather than the will of the state, for example, the event of a coup after a
democratically elected government has taken office is the will of a handful
of criminals."

Although early thinkers conceded a right of unilateral intervention in cases
of gross abuses of human rights,?® the principle of nonintervention in the do-
mestic affairs of states is well established under the UN Charter.! While
some modern publicists still argue for a right of intervention in the event of
widespread human rights abuses,?? the consensus at present is that even in the
most egregious cases, the charter prohibits intervention without the consent
of the relevant state unless the intervention is done in self-defense or the Se-
curity Council has determined that there is a threat to international peace and
security.”> Apologists for the nonintervention norm point out that in the
post—World War II international system prescribed by the UN Charter, “War
is to be renounced as an instrument of national policy. Human rights are to be
affirmed. But in its substantive provisions, the Charter clearly privileges
peace over dignity: the threat or use of force is prohibited in Article 2(4); pro-
tection of human rights is limited to the more or less hortatory provisions of
Articles 55 and 56.”*

While international peace is an essential object of any system of interna-
tional relations, it should not come at any price. The rules need to be changed
in favor of the democratic victims of coups. Treason and other acts that
threaten or overthrow democratically elected governments should not be re-
warded; instead, they should be treated as crimes against the people whose
state has been stolen from them. One can draw an analogy to a company in
which the head office is occupied by terrorists. Securities commissions or
equivalent bodies do not assume that those occupying the head office can
trade in the name of that company and sell or mortgage its assets. However,
in international law, that is exactly how coup makers have been treated.
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CHANGES TO INTERNATIONAL LAW AND
INTERNATIONAL RELATIONS

We have seen how the neat divide between international and domestic law has
allowed democratic nations to hold on to two conflicting principles for the as-
cription of legitimacy. However, this compartmentalization seems increas-
ingly under threat. Recent shifts examined in international law and interna-
tional relations theory support the possibility of more active international
responses to internal threats to democracy. Paving the way for a break from
historical state practice are changing attitudes about sovereignty, democracy,
and international security.

Sovereignty and Recognition Policy

Effective control (the prior successful use of force) was rejected as a princi-
ple of domestic legitimacy by democratic nations over 200 years ago, yet it
remains as a principle of international legitimacy. This inconsistency cannot
be sustained much longer. The Warsaw Declaration and the Community of
Democracies are a very substantial move in a new direction.

A major restraint on rejecting the principle of recognizing prior successful
use of force is the extent to which it is embedded in international law and the
uncertain consequences of replacing it. Nevertheless, as it did in domestic
law, the recognition of governments in the international context is evolving
away from effective control and toward an insistence on democratic gover-
nance, at least at the regional level.>> The European Community guidelines,
for example, adopted in the wake of the break-up of the Soviet Union, pro-
vide that recognition of new states in eastern Europe will follow if, “subject
to the normal standards of international practice and the political realities in
each case, those new States which . . . have constituted themselves on a dem-
ocratic basis, have accepted the appropriate international obligations and
have committed themselves in good faith to a peaceful process and to nego-
tiations.”?® In what can effectively be seen as a tool of nonrecognition, the
OAS amended its charter in September 1997 to allow for the suspension of a
member whose government takes power through undemocratic means.?’” The
UN Credentials Committee, acting with a high degree of consensus, has al-
ready refused to recommend accreditation of representatives in five cases.?s

Further, national courts in new or fragile democracies may now be more
willing to accept that sovereignty rests with the people. In an important prece-
dent, noteworthy for its courage and common sense, the Fijian Court of Ap-
peal held that although there was effective control by the military-appointed
government following two coups in May 2000, the attempted change in the
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legal order was invalid.?® In so finding, the court relied heavily on affidavits
from a wide range of civil society organizations, including churches, union
groups, employer groups, women’s groups, and human rights organizations.

The forces of globalization are weakening the integrity and strength of sov-
ereign states. Specifically, challenges from globalization come in the form of
an expanding right of self-determination, regional integration, international
agreements on environment and natural resources, and refugee flows from
failed states (those where internal government has collapsed).’® The global-
ization trend is also reflected in the new willingness of the Security Council
to see threats to peace and security from nontraditional sources. Globalization
is fundamentally changing the institutional context of “strong” or au-
tonomous states based on independent political communities, which have
provided the assumptions on which constitutional and international law have
been based. Indeed, interdependence means that efficacy is no longer solely
dependent on internal factors but is increasingly dependent on a state’s ca-
pacity to interact with the rest of the world.

The Irreversibility of Democracy

The recent practices of states and the resolutions of international and regional
organizations point to a developing idea about the irreversibility of democ-
racy. The irreversibility approach respects countries that are not democracies
and confines effective support against unconstitutional changes in govern-
ment to those countries that have become democracies. In his address to the
Organization of African Unity (OAU) in 2000, UN Secretary-General Kofi
Annan, after speaking on the problems confronting Africa and of the great po-
tential of its people to overcome them, concluded, “My friends, I feel the
winds of change blowing afresh today. This time they are the winds of de-
mocracy, of respect for individual dignity, and for the rule of law. I am con-
vinced this process is irreversible. We must take heed of it, and respect the
will of the people, who are insisting more and more that their votes be fairly
counted, and their voices clearly heard.”!

Those who doubt the idea of the irreversibility of democracy may query
why a democratic government should be irreversible and other forms of gov-
ernment, inimical to democracy, not be. In fact, the idea of “irreversibility”
has had some unsavory and potentially disturbing antecedents. These include
the Concert of Europe (in which European monarchies agreed that it was their
mutual right to intervene within each other’s countries if one of the monar-
chies was overthrown by a popular uprising) and the Brezhnev Doctrine (in
which the communist states could be invaded to ensure that they did not slip
out of the socialist fold). Why could a country with a newly minted coup not
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validly argue that democracy had failed and that it had decided to pursue a
different form of government?

The response to this objection involves the fundamental difference be-
tween the Community of Democracies and the Concert of Europe or the
Brezhnev Doctrine. Before the advent of democracy, those who had effective
control of a territory were deemed to speak on behalf of those who lived
within it. This was obviously a fiction—especially for those who were ac-
tively using their sovereign power to torture their “citizens.” However, the ad-
vent of democracy changed all that. We no longer have to guess at what the
people want. For the first time in history, we have a fair approximation of
people’s desires and views. The reason for the irreversibility of democracy is
that, once the people have effectively spoken, changes in what they have or-
dered should not be made without their consent.

The Emergence of Democracy as a Right

In recent years, democracy has begun to emerge as a human right. Thomas
Franck said a over decade ago that “Democracy . . . is on the way to becom-
ing a global entitlement, one that increasingly will be promoted and protected
by collective international processes.”*? Given their presence in a large num-
ber of UN documents, including the charter, human rights are clearly a mat-
ter of international concern.® The evolution of their importance has been
brought about by both the effects of globalization and the influence of new
actors. W. Michael Reisman speaks of a new “contemporary international de-
cision process, which includes . . . governments, inter-governmental organi-
zations, and, in no small measure, the media.”3* He credits this process with
having taken “a hitherto normatively uncertain human rights ‘standard of
achievement,” refashioned it into the ‘international protection of human
rights,” and elevated it to an imperative level of international law. Indeed, it is
increasingly characterized as jus cogens.”®

Threats to democracy are clearly also threats to other, established, funda-
mental human rights. Reisman, for example, claims that

the tendency among some diplomats, and even human rights lawyers, to see
the violation of the right to democratic government that is expressed in Arti-
cle 21 [of the Universal Declaration of Human Rights] as lamentable, of
course, but somehow less urgent that other human rights violations, is a seri-
ous error. . . . When that happens, all the other human rights that depend on
the lawful institutions of government become matters for the discretion of the
dictators. And when that happens, those rights cease. Military coups constitute
a terrible violation of the political rights of the collectivity, and they invariably
bring in their wake serious violations of all other human rights. . . . democracy
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is the condition sine qua non for the realization of many other internationally
prescribed human rights.3

Many international human rights instruments have recognized the impor-
tance of democracy. Paragraphs 1 and 3 of Article 21 of the 1948 UN Decla-
ration of Human Rights (generally seen as now having declaratory status in
customary international law) reiterate the right to representative govern-
ment,’” as does Article 25 of the International Covenant on Civil and Politi-
cal Rights (ICCPR). In April 1999, the UN Commission on Human Rights,
established under the ICCPR, voted 51-0 (with two abstentions— China and
Cuba) to “take all measures within its power to secure for all people the fun-
damental democratic rights and freedoms to which they are entitled” and af-
firmed “the right of democratic governance.”® In the United Nations Millen-
nium Declaration,*® member states agreed that “democratic and participatory
government best assures the right of people to live their lives free from the
fear of violence, oppression or injustice.” This trend toward emphasizing
the importance of democracy has continued in the United Nations.*!

As detailed in chapters 3 and 4, regional organizations have also empha-
sized the importance of democracy. The Organization of American States
(OAS) has created a Unit for the Promotion of Democracy. According to Ar-
ticle 3(d) of the OAS Charter: “The solidarity of the American States . . . re-
quire(s) the political organization of those States on the basis of the effective
exercise of representative democracy.” Article 2(b) provides that one of the
essential purposes of the OAS is “to promote and consolidate representative
democracy, with due respect for the principle of non-intervention.” In June
1991, the OAS General Assembly promulgated the Santiago Commitment to
Democracy and the Renewal of the Inter-American System,*? which required
the organization to respond in the case of “sudden or irregular interruption”
of democracy in a member state. This was followed by a second resolution,
1080, “Representative Democracy,”** which required an immediate convoca-
tion of the Permanent Council in the event of any illegitimate interruption in
democratic governance. The council could then decide to convene an ad hoc
Meeting of the Ministers of Foreign Affairs or a special session of the Gen-
eral Assembly to consider what actions might be taken consistent with the
charter and international law. The OAS continues to reiterate the importance
of democracy.* Most recently, it strongly condemned the April 2002 coup in
Venezuela (the coup was quickly reversed) and has been working toward a
solution to the political unrest in that country.*’

At its 1999 summit, the Organization of African Unity said that from then
on, any regime that mounted a coup would not be allowed to join the OAU and
would not be welcome at OAU summits.*® The preamble to the Constitutive
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Act of the new African Union*’ recognizes the need to “consolidate demo-
cratic institutions and culture, and to ensure good governance and the rule of
law,” with an objective being to “promote democratic principles, popular par-
ticipation and good governance.” The principles according to which the Union
is to function (Article 4) reiterate this commitment; in addition, they specify
“condemnation and rejection of unconstitutional changes of governments.”*8

The Conference on Security and Cooperation in Europe (CSCE) in 1990
reaffirmed its commitment to democracy in the Copenhagen Document,*
which provides that:

The participating states declare that the will of the people, freely and fairly ex-
pressed through periodic and genuine elections, is the basis of the authority and
legitimacy of all government . . . they recognise their responsibility to defend
and protect the people against the activities of persons, groups or organizations
that engage in or refuse to renounce terrorism or violence aimed at the over-
throw of that order or that of another participating state (para. 6).

In the Paris Charter,® adopted shortly after the Copenhagen Document, par-
ticipating states agree to “support each other with the aim of making demo-
cratic gains irreversible.”!

The CSCE meeting in Moscow, following the failed Soviet coup attempt of
August 1991, condemned coups and resolved to: “Support vigorously, in ac-
cordance with the Charter of the United Nations, in case of overthrow or at-
tempted overthrow of a legitimately elected government of a participating
State by undemocratic means, the legitimate organs of that State upholding
human rights, democracy and the rule of law, recognizing their common com-
mitment to countering any attempt to curb these basic values.”? The Com-
monwealth of Nations,”® though it does not have a constituent document in
the manner of other bodies, has endorsed democracy in significant declara-
tions>* and suspended Zimbabwe for failing to uphold democracy in the
March 2002 elections.>

Peace and Security

The close link between human rights—including democracy —and peace is
increasingly being recognized. As noted by the Carnegie Commission: “The
original decision to enshrine a commitment to uphold human rights in the UN
Charter reflected more than a humanitarian or idealist impulse of member
governments. The founders of the UN were primarily interested in preventing
another world war, and many had concluded that the terrible human rights
abuses by the Nazis were the early warning signs of a potential aggressor.”®
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Regional organizations make the same connection in the context of up-
holding democracy. The preamble to the OAS Charter, for example, states
that “representative democracy is an indispensable condition for the stability,
peace and development of the region.” The relevant literature also points to a
strong argument that the spread of democracy is conducive to world peace.’’
Democratization does reduce the risk of a country being involved in war, ei-
ther as a target or as an initiator: “Shared power between the executive and
legislature, each largely staffed by officials pressured by public opinion” is
the aspect of democratization that reduces the probability of war; “to the ex-
tent that changes towards democracy bring with them constraints on the ex-
ecutive branch of government, the attendant reduction in the risk of war ap-
pears quite robust.”® Further, the most reliable path to stable domestic peace
in the long run is to democratize as much as possible, even though, in the
short run, a democratizing country will have to live through an unsettling pe-
riod of change.”

Conversely, situations that are inimical to human safety occur in countries
where democracy is spectacularly missing or threatened: authoritarian, re-
pressive regimes are also a threat to world peace. Not only do they create suf-
fering and economic deprivation at the domestic level, but the rapidly ex-
panding refugee flows from such countries have security implications.®® As
demonstrated by events in the Great Lakes region of central Africa, refugee
warriors can regionalize the conflict of their country of origin by employing
refugee camps as a base of operations and refugees as a shield. In these cases,
forced migration represents a direct security burden. Further, changes are
likely in the balance of political opportunity and feelings of relative depriva-
tion within a community hosting refugees. The effects of these changes will
be compounded by the challenges to group identity, which can exacerbate
preexisting tensions within a country and lead to conflict.! In these cases, mi-
grants cause an indirect security burden, which is potentially as explosive as
the direct security burden.%?

In analyzing action by the Security Council under Chapter VII of the UN
Charter,® even cautious analysts such as Michael Byers and Simon Chester-
man argue that “the Security Council may legitimately consider the threat to
or removal of a democratically elected government by a force internal to the
State in question as a factor which could, together with other factors such as
mass killings or refugee flows, in some circumstances contribute to a threat
to international peace and security under recently expanded conceptions of
that term.”®* The Security Council has in fact found a threat to peace and se-
curity in instances where the internal situation gave rise to massive refugee
flows, for example, Iraq (repression of the Kurdish minority)® and a violent
coup in Haiti.® In the latter case, following the failure of sanctions to dis-
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lodge the military regime over a period of three years, the Security Council
passed Resolution 841 of 1993, which concluded that in these “unique and
exceptional circumstances” the continuation of the “humanitarian crisis, in-
cluding mass displacements of population” threatened international peace and
security in the region.%’

The Security Council has taken an even more generous view of what con-
stitutes a threat to the peace by expanding its definition of such threats: “The
non-military sources of instability in the economic, social, humanitarian and
ecological fields have become threats to peace and security.”%® These sources
have been interpreted to include starvation (Somalia),® genocide and serious
humanitarian crises (Rwanda, Burundi, and Zaire), and civil wars (Liberia
and Angola).”” Again, such catastrophes, with the threats they constitute to
domestic and international peace, simply do not occur in functioning democ-
racies.

Coercive Humanitarian Intervention

The limited but growing recognition of the possibility of intervention on hu-
manitarian grounds is the first crack in the arguments used to support the
principle of nonintervention. Recently, the UN secretary-general has shown
a preference for such intervention over sovereignty, based on his strong view
that the purpose of the international system is to protect the rights of indi-
viduals rather than states in these circumstances.”’ Some have even argued
that the prohibition on intervention in Article 2(4) of the UN charter must be
modified in light of the right to self-determination,’? and that because the Se-
curity Council has only been prepared to intervene in a small number of hu-
manitarian catastrophes, its responsibilities in this respect have not been
fully discharged, and a right of unilateral humanitarian intervention therefore
continues.”?

It is premature to engage in a detailed analysis of the arguments for and
against the U.S.-led 2003 invasion of Iraq. However, at first sight, the argu-
ments concerning the humanitarian aspect of the intervention are at least as
fierce as those over the NATO intervention in the humanitarian crisis in
Kosovo. Jurists have explored the gap between positive international law and
morality in the context of Kosovo, and they have found the former wanting.™
A key point here is that those who intervene must themselves comply with in-
ternational law, or the credibility of the entire class of such interventions suf-
fers. The legality of the NATO bombing of Kosovo is dubious, and the rea-
sons given by NATO for seeking to circumvent the authority of the UN
Security Council are questionable.”> But the fact that the requirements of law
and morality were seen by many as so removed from one another in the
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Kosovo action exposed just how threadbare the existing international legal
framework can be when it comes to dealing with human rights catastrophes.”®

In any case, the intervention in Kosovo may have helped in the develop-
ment of a new norm of humanitarian intervention:

In the main, a clear consensus does appear to have taken shape among a broad
cross-section of States, and it is a consensus which favoured an armed response
to halt, or at least alleviate, the humanitarian catastrophe at the heart of the con-
flict raging in Kosovo. This approval occurred in full knowledge that the Secu-
rity Council resolutions had not endorsed armed intervention, but was not based
only on an assumption that the intervention was a moral one; rather, it was per-
ceived by states as a matter upon which international law deliberated — where it
permitted coercive action in cases of extreme humanitarian hardship through the
exercise of the right of humanitarian intervention.””

Others disagree.”® However, such a view is at least consistent with the dictum
in the Nicaragua case that “reliance by a State on a novel right or an un-
precedented exception to the principle [of nonintervention] might, if shared
in principle by other States, tend toward a modification of customary inter-
national law.””?

Humanitarian concerns are one possible—though uncertain and
controversial —basis®® for collective military intervention by the UN to pro-
tect democracys, if the threat to or overthrow of democracy is accompanied by
large-scale human rights abuses (especially if the atrocities are widely re-
ported) }'as in Haiti. Indeed, there was arguably a respectable tradition of
(unilateral) humanitarian intervention before the post—World War II system of
international relations.®> Overall, however, the weight of opinion,®? including
that of the International Court of Justice (ICJ),%* is that unilateral interven-
tions (i.e. those not authorized by the Security Council) solely to restore de-
mocracy (or to allow a democratically elected government to take power)
contravene international law, even when the result is, morally, a good one;
and in both Grenada and Panama, this may be said to have been the case.®
Michael Levitin describes the dilemma thus: “If international law is to be-
come more relevant, law must be made more nearly congruent with its moral
basis. Thus the international community ought to recognise a norm of hu-
manitarian intervention, and in order to distinguish between lawful and un-
lawful interventions, the international community ought to assign juridical
significance to the wishes of the affected state’s citizens.”%¢

Several worthwhile initiatives have been taken to develop guidelines for
humanitarian intervention which could be used in the absence of Security
Council authorization for military intervention.” They prescribe some com-
mon conditions for the use of force:
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e There are gross and widespread human rights abuses, which the government
of the particular state, under pressure to do so, is unable or unwilling to stop.

e There has been a failure of more peaceable measures (which have been
tried consistently with the urgency of the situation) to stop these abuses.

* The Security Council has failed to act or it is known that a right of veto will
be exercised if intervention is proposed. An immediate report must be made
to the Security Council of any action undertaken.

e A group of states (rather than a single hegemonic power or such a power
with the help of a client state or ally) is willing to act. Preferably these
states are “disinterested.”

e The force used is proportionate and is used solely for the purpose of stop-
ping the abuses and restoring peace; civilian casualties and retribution are
avoided as much as possible; and the peacemaking force withdraws as soon
as its goal has been met.

e Appropriate resources are provided for the rebuilding of the society.

While it is beyond the scope of this chapter to discuss fully, this final point
is perhaps the most difficult to satisfy, even where considerable resources and
good will are evident: post-intervention Afghanistan and Iraq demonstrate the
pitfalls of seeking to achieve a representative form of government where
there is little or no tradition of this.

JUSTIFIED AND POTENTIALLY EFFECTIVE
INTERNATIONAL RESPONSES TO COUPS

Although changes to international law and international relations justify a
greater international role in preventing and deterring coups and erosions, not
all responsibility for protecting democracy should be assigned to the interna-
tional community. The first line of defense should be a democracy’s own do-
mestic initiatives. As discussed in chapter 6, the main role of the international
community should be to support a domestic response to threats to democracy.
However, international support can be crucial to the survival of democracy,
particularly when domestic responses appear ineffective. Not for the first time
in international affairs, the greater the resolution of democratic nations to act,
the less likely they will be called on to do so. The less resolute the Commu-
nity of Democracies, the more likely that individual democracies will be chal-
lenged and the more likely other democracies will have to face dilemmas,
messy decisions, and violent outcomes.

Although the last section argues that change is afoot in international law and
international relations to make democracies more comfortable in threatening to
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provide ultimate guarantees for democracy to their fellows, democracies can
commit to many kinds of support now without breaching international law. In-
deed, the list of things that can be done is such that a sufficiently resolute group
of democracies could effectively ensure that no future coups occur in any mem-
ber of their group.

The Long Term: Aid and Political Leadership

This chapter focuses primarily on responses to immediate threats to democ-
racy. However, the international community (and especially the Community
of Democracies) must not neglect the lengthy and essential process of de-
mocracy building. Properly targeted aid programs are essential —in particu-
lar, to fight poverty and build a literate and strong civil society so that popu-
lations themselves are vigilant in demanding and protecting democracy.®®
Foreign aid donors also should be wary of funding militaries in unstable
democracies; creating an effective civilian police force is more important.
Youth strategies are essential for ensuring that the rising (and perhaps disaf-
fected) generation supports democracy.¥

Democratic governments should also continuously educate their publics
about the need for long-term commitments of aid to help other countries
achieve lasting democracy.” Such an approach tests political will and the nor-
mal inclination toward short-term thinking and crisis management. It requires
sustained, persistent public education so that the long-term interests of the
world become the immediate interests of those with the power to make a dif-
ference. The use of analogies to the democracy that voters so value at home
is central to this argument. Governments should mount the case that the more
credible the threat of action, the less likely they are to have to engage in in-
tervention to protect other democracies. In any case, there is an element of
self-defense in any consideration of whether to intervene: undemocratic gov-
ernments are likely to show as little interest in the human rights of other coun-
tries’ citizens as they show for their own. They are far more likely to breed
and support terrorists than those of democratic nations, for two reasons: first,
their own use of violence without the sanction of law may lead their internal
victims to turn to lawless violence themselves; and second, they are unlikely
to have any qualms about using terrorists to surreptitiously pursue their for-
eign policies.

International responses should not be limited to those by other democratic
governments, however, although an exploration of the possibilities is beyond
the scope of this chapter. International civil society and international busi-
ness can also have a large role to play. Professions such as law, accountancy,
and the military should see themselves as having a global reach and should
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develop their codes of ethics to make participation in, and support for, a coup
or democratic erosion clearly unethical and likely to lead to shame and ex-
pulsion. Similarly, banks should have principles for how they deal with
usurpers—not just as a matter of ethics but as a matter of prudence for the
future of their “sovereign” loan books.”!

Diplomatic Support and Recognition of a Government in Exile

As indicated, the primary focus of any strategy should be to bolster the likely
effectiveness of domestic responses. International collective action should in-
clude (initially) diplomatic pressure and offers of mediation as well as con-
tinuing recognition of, and support for, the democratic regime, and total non-
recognition of any regime that attempts to overthrow it. If a democratically
elected government is overthrown, however, and some or all of its members
flee the country, they may be supported by friendly governments as the gov-
ernment in exile.

Once a government is recognized as the legitimate government in exile,
it has the power to bind its state through treaties and other legal agreements
(at least in the eyes of the states that continue to recognize it), dispose of as-
sets abroad, protect its nationals, represent the state in judicial proceedings
and international fora, and, possibly, consent to armed intervention in the
state —that is, the use of force against the effective government.®? The in-
ternational community should, however, pay attention to the quality of the
overthrown government. It may be argued that the democratic credentials of
the ousted regime had been damaged. If this were the case, then the inter-
national assistance would be conditional on any such damages being recti-
fied and dealt with through constitutional processes. The best way to make
a determination about an ousted democratic government’s quality and to set
any necessary conditions for its return would be by way of a tribunal es-
tablished under a multilateral convention for the protection of democracy.
This option is far preferable to the ad hoc whims of states. Conditions might
include:

1. Where a president has been alleged to be corrupt and there is immunity
from prosecution, the president would be required to waive all immunities.

2. The coup leaders could be allowed to plead issues of the ousted govern-
ment’s quality in justification or mitigation during their trial.

3. Where a court allegedly has been stacked, the court, if sitting in exile,
must include nominees of other states during the period of exile and for a
certain time after its return (this will almost always be quite easy to
achieve, as courts in exile rarely have a full complement of judges).
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Once considerations of the quality of the overthrown government in exile
have been satisfied, it should retain full judicial, executive, and legislative
branches. There is much value in retaining the shell of a democratic govern-
ment in exile in the territory of its allies, pending a return to democracy at a
later date. Such a government can provide some direction to the attempts to
seek the return to democracy. It can provide legitimacy to the restoration
process and may make life difficult for the new regime and its supporters.
Courts of the exiled government can issue declarations. They also might is-
sue warrants for the arrest of coup leaders whenever they step onto the terri-
tory of any pro-democratic nation that is prepared to recognize the warrant.
Trials could be conducted on friendly territory. The national courts of other
countries (and in particular those that are signatories to any multilateral con-
vention for the protection of democracy) should give full faith and credit to
any decisions of the courts of recognized governments in exile.

Recognition Policy in the United Nations

The UN Credentials Committee (or another representative UN group) should
be given a mandate to establish whether a particular government is a repre-
sentative one.”® If a country were disaccredited altogether (and this is possi-
ble),’* it would not be able to participate in the General Assembly. “More sig-
nificantly, the symbolic damage to a regime can be enormous. The
international community will likely take steps to isolate the regime. Interna-
tional organizations may withhold financial assistance. [Disaccreditation]
may also result in the loss of jurisdictional immunities and the right to sue in
the name of the Member State in domestic as well as international tri-
bunals.”® In addition, other states could freeze assets of the member state
abroad and provide assistance to the opponents of the regime. The momen-
tum generated by delegitimating a government might prompt the Security
Council and individual member states to impose sanctions. Regional organi-
zations might take actions pursuant to the UN vote. “In sum, disaccreditation
is powerful medicine.”?

In a world where unrepresentative government is a common phenomenon,
it is tempting to formalize in advance a procedure that would deny recognition
to such governments. To this end, credentials could be considered first by the
Credentials Committee and then by the General Assembly, which would use
agreed checklists, including respect for human rights.”” Chesterman, noting
the use of preconditions for recognition of a state included in the European
Community Guidelines, concludes that “the recognition or non-recognition of
regimes depending on their commitment to democracy may well provide the
most effective means of fostering a right to this form of polity.”®
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Coercive Intervention: Sanctions and Military Intervention
Sanctions

The Security Council can authorize and mandate collective sanctions under
Chapter VII if it determines that there is a threat to peace and security. The ef-
fectiveness of sanctions is open to debate, however, and unless carefully cho-
sen, they have the potential to create great hardship among the population.”’
Sanctions in the form of an effective refusal by all or most states to accord the
delinquent state the benefits of membership in the international community are
probably the most effective and devastating response, with an impact so great
that a credible threat of its use might mean that it would never have to be used.
Targeted sanctions are appropriate as part of a comprehensive strategy aimed
at restoring democracy. Examples include freezing the assets of government
members and imposing travel restrictions on them and their families. Unilat-
eral sanctions are also a legitimate response. In the Nicaragua case,'” the
United States ceased economic aid, reduced Nicaragua’s sugar import quota,
and imposed a trade embargo. In response to Nicaragua’s protests concerning
the sanctions, the International Court of Justice held that “it is unable to regard
such action on the economic plane as is here complained of as a breach of the
customary-law principle of non-intervention.”!%!

Military Intervention to Protect Democracy

Collective rather than unilateral military intervention remains the best ap-
proach. The key lies in making the UN Security Council more effective.'??
That said, the authors do not hold that intervention without Security Council
approval would never be justified.'* The question is: who is to decide and by
what process is the justification established? Interventions must be subject to
international law and be subjected to an independent tribunal (see below).
Reisman takes a more radical line, urging democracies to “back up their in-
sistence on respect for constitutional democracy in all other states with a
claim of a customary right to unilateral humanitarian intervention for its vio-
lation.” If this is done, “that norm, in itself, will act to deter coups.” There is
a danger that this approach will be used as a fig leaf for intervention based on
ulterior motives, as in the past. But that danger “is now minimized when the
government that has been usurped was elected in internationally monitored
free and fair elections.”!%*

Clearly, armed intervention should be a credible last resort that would be
carried out in the unlikely case that other measures, including sanctions,
failed.'® The response should be sufficiently likely, however, that rational of-
ficials in the affected country, who were not part of a coup plot, would have
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a reasonable expectation that resistance to the coup would be effective, and
also safer than joining the plot or sitting on the sidelines. This would con-
tribute to the overall goal of making an effective response so likely that no ra-
tional coup maker would ever attempt the overthrow of a democratic regime.

Although intervention may be justified by gross abuses of human rights,
and an argument can be mounted that the denial of democracy is both a gross
violation in itself and leads to other violations, the authors would prefer to see
pro-democratic intervention justified in its own right and subject to its own
constraints. There are two bases for intervention—by invitation and by prior
treaty. These are more legally defensible than intervention justified on hu-
manitarian grounds, which was discussed earlier.

Military Intervention by Invitation Intervention by invitation is exactly
that—intervention spurred by an invitation for military assistance from the
threatened or deposed democratic government: if the invitation is from the
government recognized as the de jure government, then there is no “inter-
vention” in any case. Some controversy surrounds intervention by invita-
tion,'% especially where the government seeking assistance has been de-
posed; by the effective control argument, a regime that is firmly in control of
the territory of the state (the de facto regime) would be the only entity able to
give such consent. For some, however, such a presumption is less persuasive
where “a small, repressive military clique overthrows a popular and demo-
cratically elected government.”!?’

Here, political legitimacy is increasingly important. David Wippman sug-
gests that state practice will support such interventions (evidenced for exam-
ple by the British intervention in Tanganyika to restore democracy in 1964)
where they are small and swift, result in there being only a brief discontinu-
ity of the democratic government’s control, and amount to assistance by an
ex-colonial power to a former colony. This situation allows other states to
turn a blind eye, even if the intervention is not strictly legitimate according to
international law. Further, an unconstitutional regime arguably has no right
to refuse consent. If one can legitimately recognize the government in exile,
one can legitimately recognize its request for assistance to restore it. If the in-
tervenor continues to recognize the ousted government, and that government
requests intervention, then intervention is, as far as the intervenor is con-
cerned, a matter of intervention by invitation.

Mutual Intervention Treaties 1t is axiomatic that clear and credible com-
mitments made in advance are more likely to be effective deterrents than the
vague possibility of decisions taken after the occurrence of a coup (i.e., sub-
sequent to the commission of the act intended to be deterred). If organized by
prior agreement between a democratically elected government and others
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(e.g., members of a regional organization), intervention treaties will serve to
increase the predictability of military intervention—by providing an agree-
ment to it in advance in a bilateral or, preferably, multilateral treaty. This ap-
proach also gets over the legitimacy question. The agreement of a democracy
to intervention to protect its form of governance is hard to gainsay. It also re-
minds one that a democracy belongs to the people of a state; they are the ones
wronged and are the ones who should ultimately say how the wrong can be
righted.

The aim of intervention by way of these treaties, also known as “invasion
pacts,” would be to restore as many members of the elected government as
possible. The primary reason for returning office holders to the positions
they held prior to the interruption to democracy is that they were the offi-
cials chosen by the democratic constitution through which populations ex-
press their choice of officials. However, there exists a secondary set of
highly practical reasons: the provision of continuity in legitimacy and a
clear point of reference and negotiation for a return to democracy. Democ-
ratically elected officials provide the same kind of reference points for-
merly provided by hereditary monarchies—but with far greater legitimacy
in modern eyes.'®

There is little precedent generally for the use of invasion pacts, apart from
the cases of Cyprus and, more recently, Bosnia.'” One question is “whether
peremptory norms prevent states from entering into treaties authorizing future
military intervention in the absence of consent from the State’s then-existing
government.”''” There is no reason states cannot cede aspects of their sover-
eignty through the conclusion of treaties. One example is Article 4 of the
Charter of the African Union, which provides for “the right of the Union to
intervene in a Member State pursuant to a decision of the Assembly in respect
of grave circumstances, namely: war crimes, genocide and crimes against hu-
manity.”!"! However, while all agreements place some limitations on state
sovereignty, Wippman argues that agreements authorizing military interven-
tion are different “because they go directly to the heart of State independence
and the other central values associated with State sovereignty.”!'? On this ar-
gument, intervention treaties are void ab initio (from the beginning).!'* On
the other hand, it is not so clear that absolutist statements about state sover-
eignty can be made anymore. Holding them up against a treaty signed by a
people’s democratic representatives is increasingly difficult and, arguably, in-
creasingly untenable. As the prior successful use of force gives way to the
consent of the governed as the test for international as well as domestic sov-
ereign legitimacy, sovereignty will be seen as a basis for the legitimacy of
such treaties among democracies.
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Intervention treaties among democracies to protect their members from un-
constitutional overthrow would set out all the responses likely to occur with
an emphasis on:!4

* Recognition policy.

* Support for ousted institutions.

* Enforcement of the orders of democratically legitimate courts.
e Smart sanctions.

* Refusal of international credit.

* Refusal to recognize sovereign borrowings by coup regimes.

* Nonrecognition for the purposes of international trade.

e Ultimately, general sanctions and military intervention.

Such treaties also should create a new legal tribunal (or empower an exist-
ing one)'" to determine the legalities of actions taken in pursuance to the
treaty, and signatories should agree to be bound by the decisions of the tri-
bunals. Such tribunals should be able to give speedy determinations, in line
with the rule-of-law principle that those who seek to enforce international law
should be bound by international law. Ideally, all states would become parties
to intervention treaties. However, even in the absence of universal ratifica-
tion, where a tribunal has been established under such a treaty, nonmembers
should be able to take action consistent with the treaty: for example, assisting
states which are parties to the treaty to achieve goals legitimized by tribunal
decisions.

The necessity for multilateral treaties to protect democracy is made more
urgent by the events of September 11, 2001. In reaction to those events, the
United States has developed, unilaterally, a foreign policy of preventive in-
tervention.!'® While few mourn the overthrow of Saddam Hussein (a key ob-
jective of the new policy), the vehicle for the shift—the war on terrorism—
means a revision of the nonintervention principle in a context where the result
is not so much intervention to protect democracy against its violent over-
throw, as intervention to chase and seize terrorists in countries that harbor
them. Again, no one can mourn the downfall of the Taliban in Afghanistan.
But such interventions are done with the help of regimes that are themselves
abusers of human rights: Pakistan’s military regime came to power in a coup
and shows few signs of being prepared to return the country to democracy,'!’
and Uzbekistan was “an ignored Central Asian despotism” before it became
the strategic partner of the United States. Human rights abuses by other allies
such as China and Russia also are being ignored. Security claims are thus tak-
ing precedence over claims to human rights, including the right to democracy,
with the likelihood that the protection of democracy will be seen as a lesser
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priority to winning the war on terrorism."'® It should be recognized that any
moves to support democracy are themselves likely to interfere with the con-
ditions that give rise to terrorism. In the long run, therefore, these two objec-
tives should be pursued concurrently. Indeed, it may be that they only can be
pursued concurrently.

Some may wonder whether democracies will be willing to enter into mu-
tual intervention treaties. In robust liberal democracies —those with the great-
est capacity and will to support democracies at risk—such action must take
into account popular will. Unless politicians can show that vital national in-
terests are at stake, those who vote governments in and out of office are not
going to want to send their sons and daughters to risk their lives in dangerous
places (as the intervention in Somalia highlighted). Nor will they be willing
to look beyond national problems legitimately calling for taxpayers’ money.
As mentioned above, leadership at home is thus as crucial as international
leadership.

The question also arises as to whether it should be legitimate to invade an-
other country in order to create democracy, one apparent aim of the interven-
tion in Iraq. This chapter is directed toward the protection of democracies al-
ready established by a state’s own people. Intervention to create democracy
is clearly far more controversial: the last twenty years have seen the greatest
flowering of democracy in history, but all of these democracies were estab-
lished through domestic movements that empowered formerly oppressed peo-
ples to seize democracy for themselves. The Community of Democracies it-
self is testament to this. Democratic transitions within members of the CD
over the last twenty-five years were achieved by their own people. While
there was international assistance for democratic forces at various times, this
was always assistance to home-grown forces and it did not take the form of
military intervention.'"®

DEALING WITH EROSION

The response to erosions of democracy will necessarily be different from the
response to coups d’état, although some of the mechanisms suggested above
for dealing with the overthrow of elected governments might be applied to pre-
vent erosion in democratic regimes as well. The key issue with respect to ero-
sions is that the government in question initially had democratic legitimacy,
and the point at which such legitimacy was lost is not always clear. Such a con-
text inevitably shifts the international community’s responses toward the
“softer” end of the spectrum of options: for example, using aid to bolster dem-
ocratic institutions, especially the courts, the media, and civil society, and
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encouraging a commitment by governments to legality.'””® The international
community is even more likely than in the case of coups to emphasize do-
mestic rather than international responses—and some international responses
that could work for coups will rarely be applicable to erosions (in particular
the recognition of a government in exile or intervention by invitation—and, in
most cases, treaties—to protect democracy).

Nevertheless, the availability of international action as an ultimate guaran-
tor should be woven into anti-erosion strategies. There should be a recogni-
tion that, at a certain point, a once democratically elected government loses
its right to represent the people and has no more legitimacy than a govern-
ment installed by a coup—with similar consequences. When a once demo-
cratically elected government “steals” an election, that point is reached.
Sometimes it may be reached earlier.

Nullity

Long before a government loses its legitimacy, the international community
in general (and the Community of Democracies in particular) should take se-
rious measures to uphold democratically endorsed constitutions, even if the
government in question does not. Attempts by a government to exercise pow-
ers it does not have under the state’s constitution should be treated as “nulli-
ties,” that is, of no legal effect (see chapter 6). Sometimes there will be room
for legitimate disagreements concerning the interpretation of a particular con-
stitution, and other states should not presume to insist on their own interpre-
tations over that of an independent judiciary. However, if a government intent
on eroding democracy corrupts the courts, stacks them with compliant judges,
or fires judges who show they are prepared to exercise independent judgment,
then other democracies can discount the decisions of those courts. If an inde-
pendent, constitutionally appointed court can continue in being, perhaps with
the assistance of other democracies, then an authoritative interpretation of the
state’s constitution should be possible. However, the lack of such an ongoing
court-in-being should not mean that actions of governments who erode de-
mocracy are judged to be lawful and constitutional. In particular, actions af-
fecting the appointment and independence of members of the judiciary that
have the appearance of corruption should be taken at face value: the assump-
tion should be made that such actions were taken to avoid having particular
government moves ruled unconstitutional, and that the intentions behind
those actions were corrupt.

These considerations suggest a creative and effective invocation of the
doctrine of “nullity” and the idea that “cheating does not count.” As there is
no public power without legal warrant, and only an independent judiciary can
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warrant that the public power is legal, then interfering with the judiciary’s in-
dependence is self-defeating. To put it another way: the consequence of at-
tempting to take away the right of the people to challenge the constitutional-
ity of a particular action by a government is not to render such challenges
ineffective, but to lead observers to assume that the challenges would have
been successful. The Supreme Court should not be seen merely in negative
terms—as an institution that can declare a particular action by a government
invalid. It is also the only institution that can declare the action valid. Other
democracies can conclude that, where the constitution throws plausible doubt
on the constitutional validity of a purported exercise of power by a leader
eroding democracy, that exercise of power is not valid.

There is an understandable nervousness about one government—even a
democratic one subject to the rule of law—interpreting the constitution of
another state. The correct body to interpret the constitution of a state is its
own independent judiciary. However, if the head of government of a state
has incapacitated that judiciary, that leader should not be rewarded for such
action.

Education and Codes of Ethics

Mature democracies should recognize that the erosion of democracy is not a
phenomenon limited to developing countries with newly democratic govern-
ments: it is a problem for all democracies. Such recognition has the advan-
tage of targeting the real problems within democracies and avoids stigmatiz-
ing the erosion of democracy as a problem in “new,” “fledgling,” “weak,”
“vulnerable,” and by implication “inferior” democracies.

The international community should recognize the temptation that all
politicians face and develop ethical codes and other elements of national in-
tegrity systems to channel, even control, the behavior of politicians. Here ed-
ucation of the public about what they should be able to expect from their
politicians in a properly functioning democracy will ensure that a vigilant
pool of voters is ready to correct any excesses. If the international community
is shown to be concerned about relatively limited abuses, the generally more
serious abuses in fragile democracies will be seen, properly, as even more
heinous.

INTERNATIONAL LAW: THE FUTURE

If democracies were prepared to make credible forward commitments to refuse
to recognize coup regimes, this action would by itself deter most coups in most
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countries. One of the factors preventing such a response by the international
community is the belief that action to protect democracy in another state might
be contrary to the target state’s “sovereignty.” The issue of sovereignty arises
only in the minds of democratic leaders because of the dichotomous approach
to sovereignty in domestic and international law discussed above. However,
once there is similarity between attitudes to sovereignty in domestic and in in-
ternational law —and as it has been noted, changes in attitude to this end have
already begun—this reason for inaction will dissolve. When that happens, in-
ternational law will change forever, and for the better. However, it has to be
conceded that such a change would have such far-reaching consequences that
its acceptance will be contested in the immediate future—or at least until it is
clear that the globalization trend means that upheavals in one state have auto-
matic and negative consequences in others.

A Paradigm Shift

The paradigm shift within domestic constitutional theory whereby a govern-
ment’s legitimacy is viewed as being dependent on the consent of the gov-
erned has reversed the direction of power, authority, and accountability;
power is no longer seen as emanating from the all-powerful “sovereign” but,
instead, stems from the consent of the people. Domestically, this puts the peo-
ple at the center of constitutional jurisprudence. Instead of asking the tradi-
tional jurisprudential question about what power the people habitually obey,
the question becomes: whom does the political leadership represent? Interna-
tionally, this shift does not merely change the direction of authority and ac-
countability; it also affects the units that are recognized. Instead of recogniz-
ing regimes on the basis of whether the populace habitually obeys them,
regimes will be recognized on the basis of whether they have been chosen by
those to whom they are accountable.

The full acceptance of this principle means that a government only repre-
sents internationally those whose consent it has sought and gained. Such ac-
ceptance would involve no change for democratic regimes. However, the
government of an undemocratic regime would be seen as representing only
those whose consent it has sought, whether these constitute a party, an ethnic
group, or the beneficiaries of a restricted franchise. Thus, a government that
has not sought a mandate from a group of people would not be seen as speak-
ing for those so excluded.'?!

Recent trends, indeed the whole dynamic of global ideological and eco-
nomic change, are undermining the traditional response to threats against dem-
ocratic governments outlined above, and making a more active response justi-
fiable. Indeed, the world is close to a position where democracy has reached
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the status of a global entitlement, with democracies having a duty to help other
nations realize this right. The authors predict that, within twenty years, the
prior successful use of force will be as contemptible a claim to recognition in
international law as it is within the domestic constitutional law of existing
democracies. Within twenty years, it will be impracticable for usurpers to
overthrow democratically elected regimes because of the consequent denial of
recognition and, to a lesser extent, because the intervention of others will be
unequivocally sanctioned.'?? During those twenty years, the justification for
what we would now call “intervention” will have been worked out as part of
an emerging international constitutional jurisprudence. This paradigm shift
will have fundamental consequences for the nature, content, and practice of in-
ternational law. It will lead to a whole new jurisprudence and political philos-
ophy, and a different approach to many issues, such as the following.

Liability for “Sovereign Debt”

If a government is not accountable to all of its citizens, then the people are
not responsible for the actions of the government. This changes the dynamics
and nature of sovereign debt.'”> When the international debt collectors call,
the people can legitimately claim: “You did not contract with us; you con-
tracted with them. Look to recover your funds from those to whom you lent
them.” Such an approach would make international law look more like do-
mestic law.!>* The inevitable consequence, that loan funds would dry up for
all but democracies, rendering dictatorial regimes economically nonviable, is
fully intended.

Cheating Does Not Count

A government’s power to claim to represent a group of people and to make
commitments in their name would be dependent on its having gained the peo-
ple’s consent. According recognition dependent on such consent will make it
in the interest of governments to gain it. The wonderful side effect of ensur-
ing that cheating does not count results. Rigging elections will cease to be a
clever strategy. Such rigging will merely ensure that the riggers have denied
themselves any possibility of gaining the consent that is the condition of rep-
resenting a people in the international community. If a government fails to
gain the support of the people, then it will have forfeited the claim to speak
for them, and others may claim that right.'?

Elections as a License to Govern

Elections should not be seen as the means by which governments lose office;
rather, they should be seen as the means by which aspirants gain office. Under
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this approach, elections can be likened to a license to govern that is issued for
a limited period for a broad but finite number of activities and is subject to
conditions and revocation. The only way to get a new license is to go through
the licensing authority. If those who aspire to govern threaten the licensing au-
thority, any license they claim is invalid. If they steal the license—as Robert
Mugabe did in the last elections in Zimbabwe—it is invalid. If governments
do not use the license in permitted ways, then they lose their validity. Simi-
larly, electoral fraud makes it impossible to win a new mandate, a new license.
Forging the license is not clever; it is merely dishonest and does not confer va-
lidity.

Elimination of the Conflict Between Sovereignty and Human Rights

If sovereignty is seen as extending only over those to whom the sovereign
power is democratically accountable, then members of any group over which
that sovereign power is claimed have a right to democratic participation. Sov-
ereignty is no longer the recognition of a power over a people but the collec-
tive right of a people to participate in, and benefit from, an independent po-
litical community, participating as an equal in the community of nations. To
put it another way, sovereignty becomes a human right.

Legitimating Intervention in Nondemocratic Regimes

If governments represent only those whose consent they have sought, action
to prevent them from oppressing those whose consent they have not sought
ceases to be seen as “intervention” in the traditional sense. Those who try to
protect the oppressed would not be interfering in the internal workings of a
sovereign territory or trying to break down the walls around a sovereign state.
They would be involved in a conflict between international legal persons—
helping to defend one against attack from another. What would previously
have been called “intervention” will take on a different character, more like
action taken to assist the self-defense of a sovereign government. It still might
be called “intervention” as it will still involve “coming between” persons.
However, taking such action will lose its normative stigma.'?

CONCLUSION

Democracies face a growing contradiction in views about the basis of legiti-
macy and sovereignty in the arenas of domestic and international law, policy,
and theory. They have been protected from that contradiction only by the
compartmentalization of domestic and international law. That compartmen-
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talization is under threat and is ultimately unsustainable. However, the con-
sequences of this change are so far reaching that many still reject it and
thereby ignore the many ways in which democracy in other nations can be
protected legitimately —through individual and, especially, collective action.
Rather than trying to avoid the consequences of this paradigm shift, the in-
ternational community should think it through, understand its possibilities
and potential undesirable consequences, and provide a road map for handling
the change to achieve the former and avoid the latter.

However, it is not necessary to wait for changes in international law to pro-
tect democracy. Even under current international law, a community of demo-
cratic states could effectively abolish coups d’état among its membership.
Combating erosions of democracy is more difficult because of their gradual
nature, and because of the fact that the erosion of democracy converts con-
stitutional institutions that are entitled to the support of other democratic na-
tions to institutions that have no right to international support because they
have voided their claims to domestic support. Nonetheless, the development
of counter-coup measures will provide the context for their analogical exten-
sion to counter-erosion measures. The institutions that are created to regulate
such measures can be of great use in defining the basis for interventions in
cases of erosion.
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ing. Kelsen also distinguishes between the coercive orders of a legislator and those of

o



04-660 Ch 01-Pt 1.gxd 3/10/05 10:42 PM P$ 50

50 Charles Sampford and Margaret Palmer

a gunman: see pp. 4445, and H. Kelsen, “Professor Stone and the Pure Theory of
Law,” Stanford Law Review 17 (1965): 1144. The doctrine has (guarded) approval
from some commentators: see, for example, S. A. de Smith and R. Brazier, Constitu-
tional and Administrative Law, 8th ed. (New York: Penguin Books, 1998), 71.

6. Special Reference by His Excellency the Governor-General, 1955 PLD FC
435. Note de Smith’s concern that state necessity is “the unruliest of all horses, which
can gallop away with constitutional law into the domain of political expediency.” S.
A. de Smith, “Constitutional Lawyers in Revolutionary Situations,” West Ontario
Law Review 7 (1968): 98.

7. For a good overview, see T. Mahmud, “Jurisprudence of Successful Treason:
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of society and his option for a new system characterized by the coexistence of a mul-
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