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PREFACE

Preface

The EU Monitoring and Advocacy Program (EUMAP) of the Open Society Institute
monitors human rights and rule of law issues throughout Europe, jointly with local
NGOs and civil society organisations. EUMAP reports emphasise the importance of
civil society monitoring and encourage a direct dialogue between governmental and
nongovernmental actors on issues related to human rights and the rule of law. In
addition to its reports on “Television across Europe: regulation, policy and
independence”, EUMAP has released monitoring reports focusing on Minority
Protection, Judicial Independence and Capacity, Corruption and Anti-corruption
Policy, Rights of People with Intellectual Disabilities, and Equal Opportunities for
Women and Men. EUMAP is currently preparing reports on Equal Access to Quality
Education for Roma; publication is expected in 2006.

EUMAP reports are elaborated by independent experts from the countries being
monitored. They are intended to highlight the significance of human rights issues and
the key role of civil society in promoting governmental compliance with human rights
and rule of law standards throughout an expanding Europe. All EUMAP reports
include detailed recommendations targeted at the national and international levels.
Directed at Governments, international organisations and other stakeholders, the
recommendations aim to ensure that the report findings impact directly on policy in
the areas being monitored.

The present reports have been prepared in collaboration with the Network Media
Program (NMP) of the Open Society Institute. The Media Program promotes
independent, professional and viable media, and quality journalism. More concretely,
it supports initiatives aimed at helping media-related legislation conform to
internationally — recognised democratic standards, increasing professionalism of
journalists and media managers, strengthening associations of media professionals, and
establishing mechanisms of media self-regulation. The Media Program also supports
media outlets that stand for the values of open society, as well as efforts aimed at
monitoring and countering infringements on press freedom, and promoting changes in
media policy that ensure pluralism in media ownership and diversity of opinion in
media. The program works globally, primarily in countries undergoing a process of
democratisation and building functioning media markets.

The decision to monitor television across Europe was inspired by the observation that
television — a basic component and gauge of democracy — is undergoing rapid changes
throughout Europe. Public service broadcasters face unprecedented challenges across
the continent. The ever-increasing commercial competition and the emergence of new
technologies are major challenges, while the transformation of former State-controlled
broadcasters has proved controversial in many transition countries. Private television
broadcasting, on the other hand, is also put into question with respect to its
programming and to broadcasters’ ownership patterns.

EU MONITORING AND ADVOCACY PROGRAM (EUMAP)
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The monitoring of “Television across Europe: regulation, policy and independence”,
was based on a detailed methodology — available at www.cumap.org — intended to ensure a
comparative approach across the countries monitored. The reports cover the eight Central
and Eastern European (CEE) countries that joined the EU in May 2004 (the Czech
Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia, and Slovenia); Bulgaria
and Romania, expected to join in 2007; two candidate countries (Croatia and Turkey);
four older EU member States (France, Germany, Italy, and the United Kingdom) and the
potential EU candidate countries in South-Eastern Europe (Albania, Bosnia and
Herzegovina and the Republic of Macedonia, plus a special report on Serbia). The
preparation of reports on both member and non-member States highlights that
international standards must be applied and monitored equally in all countries. It also
provides an opportunity to comment on general trends in the development and the policy
application, of these standards.

These volumes include individual reports on each of the countries monitored, plus an
overview report resuming the main findings across all the countries. First drafts of the
country reports were reviewed at national roundtable meetings. These were organised
in order to invite comments on the draft from Government officials, civil society
organisations and international organisations. The final reports reproduced in this
volume underwent significant revision based on the comments and critique received
during this process. EUMAP assumes full responsibility for their final content.

10 OPEN SOCIETY INSTITUTE 2005
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FOREWORD

Foreword

This report, prepared by the EU Monitoring and Advocacy Program of the Open
Society Institute (OSI), in cooperation with OSI’s Network Media Program, is an
extremely timely and important contribution to the ongoing and increasingly urgent
debate on the future of television in Europe.

The report includes a regional overview and 20 individual reports focusing on the state
of television — both public service and commercial broadcasting. The countries
monitored include the whole of Central and Eastern Europe, South-eastern Europe,
selected Western European countries and Turkey.

It is of particular interest to me, in my role as OSCE Special Representative for
Freedom of the Media, for a number of reasons.

First, because all of the 20 countries surveyed here are OSCE participating States,
representing nearly half of our full OSCE membership.

Second, because the range of countries represented here is very broad, both politically
and economically, with the result that the report has particular salience for the breadth

of the OSCE itself.

Third, and in particular, because many of the countries here are emerging from a
totalitarian past and are headed, hopefully, into a democratic future.

Good television coverage — objective and impartial news coverage, diversity of good
quality content, coverage of issues for all segments, including minorities, in each
country — is absolutely essential, in my view, for democracy. Sadly, excellence in
television is under increasing pressure, from the combined effects of increasing
commercialization, hand in hand with technological advances.

The report provides a rich picture of current and potentially troubling developments in
three main areas: broadcasting regulators, public service broadcasting, and commercial
broadcasting. Let me briefly comment on each.

Broadcasting regulators are the bodies that make the entire broadcasting system work.
They grant and oversee broadcast licenses and counter the development of monopolies.
It is vital, given these pivotal roles, that regulators be fully independent of
Government, both in their operations and in their funding. Yet, we learn from the
country reports that such independence is in jeopardy. Appointment processes are
often flawed, resulting in Government officials’ “favourites” being appointed to high
roles in regulatory bodies. Regulators are insufficiently funded, and thus unable to
carry out monitoring and other tasks essential for the oversight of broadcasters. In
some cases, they are also not given sufficient sanctioning power to have a real impact
on the national broadcasting set up.

EU MONITORING AND ADVOCACY PROGRAM (EUMAP)
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Perhaps one of the most significant findings of the reports, however, is that there is no
M « » . . .

single “model” that fits the needs of all regulators, in so far as their independence goes.
An appointment procedure that produces a highly independent regulator in one
country, will not necessarily do so in a different country. A procedure that empowers
civil society to make appointments can be effective in countries with active and
independent civil society players, and not effective in those with weak civil society.
Context, we learn, is ignored at considerable peril here.

Public service broadcasting, the country reports plainly show, is facing an identity
crisis. The advent of commercial broadcasting — often by deluge — has put enormous
pressures on public service broadcasters to enter into “ratings wars” with commercial
broadcasters. The inevitable result has been the “dumbing down” of public service
content in many countries. At the same time, with the predictable advent of niche and
other new broadcasting players, of digital “boutiques” and other pay services,
arguments are being made that public service content will automatically appear, and
there is no need for States to be in the business of providing it. These arguments,
typically made by commercial players, are taking root: the licence fee, which is the
traditional means of support for public service broadcasters, is being viewed with
increasing suspicion by viewers, and even by the European Commission. Such
arguments, | believe, need to be rebutted both in principle and in practice, through
careful analysis and advocacy: otherwise, we will continue witnessing the erosion of
public service principles and services, with, as I have already suggested, a concomitant
threat to the democratic process itself.

Finally, and intimately related to the previous point, is the fact that diversity of content
and impartiality of news content is becoming increasingly at risk in the commercial
broadcasting sector, where cross-ownership is on the rise, ownership structures are
becoming increasingly opaque, and the number of broadcast media players is radically
shrinking. The lack, or retreat, of pluralism in television is spreading across the regions
covered in this report, and is threatening even further the information and cultural
needs of citizens in these regions.

This report is vital, in my view, as a snapshot of how television is currently serving —
and often, disserving, if truth be told — the development of democracy in a significant
part of the OSCE region, and as a source of a blueprint for how the broadcast media
can be reshaped to assist in that development.

The pressures are great, and so are the challenges. The report’s recommendations point
a way forward, with an aim to securing a central role for broadcasters in the process of
democratisation, and in the service of the right to information held by all. I heartily
endorse the recommendations, and pledge my support in working towards their
implementation.

Miklés Haraszti
OSCE Representative on Freedom of the Media
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1. EXECUTIVE SUMMARY

The history of French broadcasting and the evolution of French politics have been
intertwined for the past half-century, and can be divided into three main periods. In
the 1960s, known as the decade of State television, the country’s political machinery
exerted tight control over broadcasting. However, as of 1968, when advertising was
allowed on television, French broadcasting entered an era of commercialised State
television. In 1982 the State monopoly on broadcasting was abolished and in 1986
private players were allowed to enter the broadcasting market. Today, broadcasting is
apparently a dual public-private system, but in reality, it is dominated by one single
private company.

The regulation of French broadcasting is carried out by three main actors. The
Government is in charge of designing broadcasting policies, drafting broadcasting laws
and issuing decrees to implement these laws. Parliament’s main mission is to pass
broadcasting laws and control the funding of public broadcasters. Finally, the High
Council for Broadcasting (CSA) is responsible for granting licences to private
broadcasters, appointing the heads of public broadcasters, and supervising the
programming of all broadcasters.

With most of its finance coming from licence fees, the French public service
broadcaster is defined as the television of all the country’s citizens and is assigned
specific roles such as ensuring free expression for all political and social representatives
of French society. French public service broadcasting consists of the television
corporation France Télévisions, with three channels; the French-German ARTE
channel; Radio France, which operates several radio networks; and several other smaller
entities with technical or regional functions. However, although seen as the point of
reference for the nation’s broadcasting industry, public broadcasters are increasingly
outplayed in popularity by commercial concerns and are managed more or less as
private corporations. With the exception of France 5/ARTE, public broadcasting
content is not very distinct from that of commercial broadcasters, which has created an
identity crisis for public service broadcasting.

On the commercial television front, three national terrestrial channels are in
competition. Each has a specific format. TF1 is a general-interest and family-oriented
channel, M6 caters to young audiences and Canal+ is a Pay-TV channel focused on
movies and football matches. The undisputed leader remains TF1, which has almost
one third of the audience and half of the total television advertising revenues.

Besides specific programming obligations imposed on public and private broadcasters,
all the broadcasting operators in France are subject to a large set of common
regulations aimed at ensuring pluralism and diversity of opinions, protecting young
audiences and limiting advertising on screen. One of these obligations, which
distinguishes France from other European States, is represented by the provisions on
programming quotas and restrictions, and on supporting the production of films and
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other audiovisual works. The requirements in these provisions are intended to protect
the French language and culture.

Commercial broadcasters are also subject to intricate cross-ownership rules. However,
these do not prevent concentration of ownership and consolidation of large
communication groups with numerous business lines, such as cable and satellite
operations, television production or video publishing.

In terms of compliance with EU audiovisual regulation, some issues debated during the
ongoing revision of the EU “Television without Frontiers” (TWF) Directive are
sensitive for the French authorities. For example, French regulators fear that a loose
definition of audiovisual works would make the system of quotas useless. They also
want EU lawmakers to clearly determine the geographical scope of national
broadcasting regulators, fearing that they will not be able to regulate some French
broadcasts originating from abroad. The Government also advocates a clear recognition
of public service broadcasting.

The implementation of new communication technologies is rather a difficult and slow
process in France compared to some other European countries. An ambitious
Government plan from 1982 to introduce new technologies has not been well
implemented. Only 16 per cent of households currently subscribe to cable television,
while satellite reception has developed only in recent years. Nonetheless, France has
engaged in digital terrestrial television, starting in March 2005, and it is now available
to 35 per cent of the population. Digitalisation is officially sponsored by the
Government and the CSA, but its future remains unclear. The main reasons for this
uncertainty are the lack of a comprehensive business plan for the introduction of digital
broadcasting, the increasing competition from the Internet (ADSL) as a television
medium, and the politics of French broadcasting.

2. CONTEXT

The history of the French broadcasting system can be broken down into three
distinctive periods, closely linked to the evolution of French politics. After a period of
tight political control during the 1960s (State television), French broadcasting was
opened to advertising revenues after 1968, a move which began to change the logic of
the system (commercialised State television). Following the end of the State monopoly
on broadcasting in 1982, private broadcasters were allowed on the market and
commercial concerns became dominant (market television). Nowadays, French
broadcasting formally resembles a dual system equally divided into a public and a
private sector, but it is practically dominated by one single private company.
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2.1 Background

From the advent of television until the beginning of the 1970s, broadcasting was
dominated by a public service ethos and an administrative logic." Under the tight
control of the Minister of Information, and then of Culture (and occasionally of
Communication), broadcasting was run by a single body, the Office of French Radio
and Television (Office de la radio-télévision francaise — ORTF). Entirely funded by
licence fees until 1968, the ORTF enjoyed a triple monopoly: on signal transmission,
programming and production. Its employees had a status equivalent to that of civil
servants and private management methods were deeply mistrusted. Commercial
broadcasting was rejected on the grounds that it would lead to lowbrow programming
or inequalities among viewers.

During this first period, broadcasting was highly prescriptive. Television was viewed as
an instrument to promote culture and education and was not supposed to cater to the
tastes of the majority. As a consequence, there was little audience research and no
accountability. The Government frequently used television to justify its policies and
openly interfered with news content. From the Government’s point of view, political
control and cultural ambition went hand in hand. This conception was clearly
expressed by President Georges Pompidou when he said in 1970 that television was
“the voice of France” at home and abroad, meaning that television had to represent
both the views of the legitimate Government and the cultural resources of the French
nation.

A major change in the broadcasting system occurred in 1974, following the election of
President Valéry Giscard d’Estaing. The decision was taken by the new Government to
break the ORTF up into seven public companies:

o three television companies — TF1, Antenne 2 and FR3;
o one radio company — Radio-France;

o Télédiffusion de France — a company in charge of managing the technical
process of broadcasting;

o Société frangaise de production — a production company in charge of providing
high cost programmes to broadcasters;

o Institut national de laudiovisuel — entrusted with maintaining public
broadcasters’ archives of programmes, professional training of public broadcasters’
employees and research in the field of new broadcasting technologies.

This reform was intended to bring greater variety and quality of programming, as well
as political independence, by introducing competition among public broadcasters. It

' For additional details on the information presented in this sub-section, and another perspective,

see: Bourdon Jérome, Haute-fidélité. Télévision et pouvoir 1935-1994, (High-fidelity. Television
and power 1935-1994), Paris, Le Seuil, 1994.
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was also hoped that the specialisation of functions would reduce costs. While the 1974
reform did open the way for competition for advertising revenues and audiences
among broadcasters, it did not increase their political independence. The Government
maintained its right to appoint broadcast executives and still drew the line at private
broadcasting. With the development of information technology and a direct
broadcasting satellite project with Germany as one of the first efforts to counter US
and Japanese hegemony, Giscard d’Estaing’s presidency also launched France into new
communications technologies.

The third period in French broadcasting began with the election of President Frangois
Mitterrand in 1981. When the Socialists came to power, it was expected that, in line
with their electoral platform and their traditional opposition to private ownership of
the airwaves, they would revive the old public service model of broadcasting. Ironically,
however, economic difficulties and the international and European environments
prompted the new Government to liberalise broadcasting. In 1981, local private FM
radio stations were authorised. However, instead of the non-profit community stations
dreamed of by Socialists, radio stations began to expand into commercial networks.
Advertising, which was initially banned on local private radio statlons, was allowed in
1984 under the joint pressure of economic lobbies and listeners.” In 1982, the Law on
Audiovisual Communication abolished the State monopoly on broadcasting.” In an
attempt to set up a buffer between the Government and public television stations, the
law also established an independent regulatory agency for broadcasting, the High
Authority for Broadcasting (Haute autorité de audiovisuel), which was responsible for
appointing the heads of public channels. In 1984, a licence for a Pay-TV channel was
awarded to Canal+, the first private station in the history of French broadcasting.” In
1986, a few weeks before the general electlons, two more private television channels
were granted licences by the Government.’

In 1984, the radio station NR] organized a huge demonstration in Paris with more than 100,000
teenagers opposing the ban on advertising and demanding “freedom for radio stations”.

3 Law No. 82-652 of 29 July 1982 on Audiovisual Communication, Official Gazette, 30 July 1982,
p. 2431, (hereafter, Law on Audiovisual Communication 1982).

Law on Audiovisual Communication 1982, ch. 2. See: Agnes Chauveau, L audiovisuel en liberté.
Histoire de la Haute Autorité, (Free broadcasting. A history of the High Authority), Presses de
Sciences-Po, Paris, 1997.

When talks about a fourth channel started in 1983, it was imagined as a cultural station
providing access for social groups, minorities and non-profit organisations (a format similar to the
Bridsh Channel 4, which, ironically, was launched at the same time under the Conservative
Government of Margaret Thatcher). Instead, the French fourth channel developed an identity
centred on sports and movies (including one adult movie each week).

The two stations were La5 and TV6. La5 was run by the Italian media mogul Silvio Berlusconi,
and then bought by the French Lagardere media group. La5 went out of business in 1992. It
should not be confused with La cinqui¢me, the public channel set up in 1994. TV6 was replaced
by M6.
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The change of Government in March 1986 pushed the liberalisation of French
broadcasting a step further. The Law on Freedom of Communication 1986 set up a
general regulatory framework for a dual broadcasting system, in which private and
public television stations coexisted. The responsibilities of the regulatory agency for
broadcasting — first renamed the National Commission for Communication and
Freedoms (Commission nationale de la communication et des libertés), then in 1989 the
High Council for Broadcasting (Conseil supérieur de laudiovisuel — CSA) — were
broadened. In 1987, TF1 was privatised.

With the liberalisation of the production and transmission sectors, the broadcasting
system has become a combination of four distinct marketplaces:”

o the marketplace for programmes — where broadcasters buy programmes from
production companies;

o the marketplace for commercials — in which advertisers buy airtime from
broadcasters;

o the delivery marketplace — in which broadcasters buy transmission capacities
(cable, satellite or free-to-air) from infrastructure operators;

o the marketplace for television services — where viewers buy (in the form of
subscriptions) programming services from broadcasters.

7 To which could be added the nascent market of by-products (DVD, books, brand marketing
related to television programmes).
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Table 1. The three periods of the French broadcasting system

ORTF is mainly
financed by licence fees,
but modest introduction

of advertising in 1968.

1959-1974 1974-1982 1982 — to present
Model .. Commercialised ..
State television .. Market television
State television
Establishment of a
regulatory agency for
broadcasting:
- Haute autorité (1982)
. CNCL (1986)
ORTF as a single body | Break-up of ORTF - CSA (1989)
for broadcasting into 7 public A - .
Organisation companies: TF1, A2 uthor{sz}tlon Of. private
ganisa P T television stations:
Second channel: 1964 FR3, Radio-France, . Canal+ (1984)
Third channel: 1969 SFP, TDF, INA . M6 (1986), ’
- ARTE (1992)
Privatisation of:
. TF1 (1987),
- TDF (2002)
Introduction of
Tight and direct political specialisation and Growing competition in
control of broadcasting | competition within | the broadcasting system,
by Government. the public which now encompasses
Management broadcasting system. | four main marketplaces:

Development of
advertising revenues
and consequently of

audience research.

- production
- programming
- advertising
- delivery

Conception of
broadcasting
and viewers

Normative definition of
broadcasting as a public
service. Viewers are
citizens who are to be
informed, educated,
cultivated and
entertained.

Television is not just
a public service but
also an industry. No
clear conception of
viewers, but more
attention is given to
audience ratings.

Television is an industry
providing services.
Viewers are sovereign
consumers who buy
television services. Yet,
this industry must be
regulated and public
service obligations may
apply in certain
circumstances.

Source: compiled by Th. Vedel®

§ As in any chronological typology, the key dates (here those of major broadcasting laws) are just
symbolic indicators of changes which had developed over many years and are linked to many
factors (including technological, economic, social values) not just to politics.
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2.2 Structure of the television sector

Metropolitan France is served by six national terrestrial channels,” ten local terrestrial
television stations and about 200 channels on cable and satellite (including 100 non-
French speaking channels originating from European or foreign countries).

There are three channels operated by private companies. TF1 is a general interest and
family oriented channel. M6 focuses on television series and music, targeting mainly
viewers under 50 years old. Canal+ is a Pay-TV channel focusing on feature films and
sports, with a subscriber base of around five million households.

The other three national channels are provided by public broadcasters. France 2 is a
“generalist” channel. France 3, another general interest channel, also provides
programmes and news on French regions through regional stations. France 5 only
broadcasts from 15.00 to 19.00, focusing on education and knowledge, with the rest of
the schedule left for ARTE, a cultural channel established by agreement between the
French and German Governments in 1990.

Table 2. Audience share of the main television channels (2004)

Audience share — viewers
Channel aged over four years old
(per cent)

TF1 31.8
F2 20.5
F3 15.2
M6 12.5
Fs5' 6.7
C+ 3.8
Arte" 3.7
Others 11.2

NB. The total is superior to 100 per cent because F5 and ARTE share the same channel.
Source: Médiamétrie''

Some 95 per cent of the 25 million French households have a television set. Of these,
42 per cent have two or more television sets, a constantly increasing share which
reflects a more individualistic pattern of viewing behaviour than in the early 1980s,
when watching television was mostly a family activity. In addition, more than 3.5
million households subscribe to cable television and 3.6 million have satellite

® One channel is shared by two broadcasters, France 5 and ARTE.
1 For F5 and ARTE, the audience share is based on the population with access to these channels.

""" Information from the Médiamétrie website (www.mediametrie.fr).
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television. In 2004, the average viewing time per individual was 204 minutes per day,
versus 93 minutes in 1968, 124 minutes in 1980, and 193 minutes in 1995.'2 This
dramatic increase is clearly related to the growing number of channels available.

Over the past ten years, the television sector has changed notably, with some major
players giving up or shrinking their television business and others developing their
activities in the field. In 1997, the private television sector was dominated by three
companies:

o Bouygues: the main owner of TF1, owner of a 25 per cent stake in the satellite
platform, TPS, owner of several cable channels;

o Suez: owner of M6, operator of cable systems and several cable channels, with a
ten per cent share in the satellite platform, TPS;

 Vivendi: owner of the Canal+ Group, operator of cable and satellite systems and
provider of a dozen cable channels.

Quite interestingly, the core activity of all these companies before entering the
television business was public utilities. Part of the reason why these companies moved
into the audiovisual sector was that they saw some similarity between managing public
utilities and television or cable networks (see section 8.1).

Since 2003, Suez has given up most of its television activities. Its share in M6 has been
sold to the RTL Group, the broadcasting arm of Bertelsmann, and its cable business
(Noos) was taken over in May 2004 by the cable-operator UPC, a subsidiary of the US
company Liberty Media. After the change of its CEO in 2002, Vivendi defined a new
strategy concerning its communication activities. Canal+ Group, its main asset, has
been refocused on the French market and its subsidiaries in Italy, Spain, Poland and
Scandinavian countries were sold. Vivendi’s television and movies production branch

merged with NBC to form NBC Universal in 2004.

The development of digital broadcasting might allow some minor players who are
currently active in cable or satellite, such as the Lagardere group, or newcomers such as
NRJ group, to develop their television business (see section 8).

2 Data from Centre d’étude d’opinion (CEO) until 1985, and Médiamétrie from 1985.
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3. GENERAL BROADCASTING REGULATION AND
STRUCTURES

The regulation of French broadcasting involves three main actors. The Government
designs broadcasting policy, drafts broadcasting laws and issues decrees to implement
these laws. Parliament passes broadcasting laws and controls the funding of public
broadcasters. The High Council for Broadcasting (CSA) grants licences to private
broadcasters, appoints the heads of public broadcasters, and oversees the programming
activities of all broadcasters.

Before outlining the role and responsibilities of each actor in more detail, it is
important to first clarify what the term “regulation” means — and does not mean — in
the French context. Until the 1980s, the term regulation did not have exactly the same
meaning in France as in English-speaking countries. French used to make a distinction
between réglementation (the process of making laws and regulations) and régulation (the
process of implementing laws and regulations as well as monitoring their
implementation). While réglementation was under the sole responsibility of Parliament
and the Government, régulation was exercised by public administrations in charge of
monitoring different activities involving a number of operators. In those fields where
public administrations were also operators (such as education, healthcare, railways and
telecommunications) régulation was confused with the administration of public
services. This was also the case with broadcasting, until the end of the State monopoly
on television in 1982.

During the 1960s, television stations were considered a branch of the public
administration responsible for providing the public service of broadcasting, in the same
way that other administrations were providing public services such as education and
healthcare. As such, public broadcasters were placed under the tight control of the
Government and managed in a bureaucratic fashion. Employees of public broadcasters
had a status similar to civil servants and their heads were appointed by the Council of
Ministers. There was no regulation, or more exactly, regulation was equated with
management of the public broadcasting service.

During the 1970s, public broadcasters gained some autonomy after they were
transformed into public corporations. While this change contributed to a first
separation between regulatory and operational activities, it did not relax Government
control of public broadcasters.

As redefined by neo-liberals in the 1980s, regulation had two main functions — to
mend the imperfections of the market (monopolies, negative externalities and
outcomes contrary to moral or social standards), and to assure market actors that
competition would remain fair and free. Although this recognises a regulatory role for
the State, according to the neo-liberal perspective, regulation is best performed by
independent regulatory agencies that can provide protection for competition against
the State, as much as against abuse from within the market.
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France followed much of the neo-liberal programme from 1982 on, although with a
different rhetoric.”” With the authorisation of private broadcasters and the abolition of
monopolies on production, programming and transmission activities, the broadcasting
system has been gradually transformed into a market. To regulate this market, an
independent regulatory agency was established.

3.1 Regulatory authorities for the television sector

The current regulatory framework for broadcasting was laid down by the Law on
Freedom of Communication 1986, as modified and supplemented by numerous other
laws, and completed by decrees.' (See Table Al in Annex 1.)

Broadcasting regulation involves three main actors. First, the Government, under the
authority of the Prime Minister, designs the general policy for broadcasting and
ancillary fields, drawing up laws and decrees (external consultation may be formal or
informal). Broadcasting public policy involves several ministries, chiefly the Ministry of
Culture and Communication, the Ministry of Finance and the Ministry of Industry (as
far as telecommunications are concerned). > There are also two specialised departments
charged with gathering data and providing policy-makers with legal studies
(commentaries on legislation and surveys). These are the Department of Media
Development (Direction du développement des medias — DDM), under the Prime
Minister, and the National Centre for Cinema (Centre national du cinema — CNC),
under the Ministry of Culture. Despite their modest size — in 2003, the DDM had 123
staff, of whom only 26 were responsible for broadcastinbg — these departments
nonetheless produce substantial quantitative data and surveys.'

'3 The body of neo-liberal ideas, principles and methods concerning the role of the State in the
economy was developed by neo-liberal economists and political scientists at the beginning of the
1980s and inspired new public management policies implemented in many industrialised
countries. Several participants at the OSI roundtable meeting disagreed with this analysis and
stressed that French broadcasting, although now recognised as a business, is still a specific service.
OSI roundtable comment, Paris, 29 November 2004, (hereafter, OSI roundtable comment).
Explanatory note: OSI held roundtable meetings in each country monitored to invite critique of its
country reports in draft form. Experts present generally included representatives of the Government
and of  broadcasters, media practitioners, academics and NGOs. This final report takes into
consideration their written and oral comments.

4 Law No. 86-1067 of 30 September 1986 on Freedom of Communication, Official Gazette, 1
October 1986, p.11755, also known as Law Léotard, (hereafter, Law on Freedom of
Communication 1986). Altogether, this law has been modified and supplemented by 36 other
laws. This can be confusing for outsiders, since specialists may either refer to the initial law of
1986, as modified by subsequent laws, or to a specific law passed subsequently, modifying the
1986 law.

At different times, Culture and Communications have been placed under the responsibility of
two different ministries.

16 The CNC also manages subsidies.

15
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Second, Parliament passes laws on broadcasting. Under the French Constitution, laws
must be general in scope. This means that broadcasting laws define only the basic
principles, objectives and rules. Each year, Parliament must also agree upon the level of
funding for public television and radio stations and, at a later stage, approve their
financial statements. This process involves a couple of specialised Members of
Parliament who report to their colleagues, making recommendations and expressing
their opinions on the activities of broadcasters, including the private ones.'

Third, a number of regulatory agencies monitor the activities of broadcasters on a daily
basis and enforce regulations. The CSA is the main regulatory agency for broadcasting.
Other regulators include the Competition Council (Conseil de la concurrence), which
monitors broadcasters’ compliance with the country’s laws on free and fair
competition, and the Agency of Regulation of Telecommunications (Agence de
régulation des telecommunications — ART), which regulates telecommunications
operators and infrastructures. The ART indirectly touches upon broadcasting issues
when it comes to cable or satellite operators or, now, Internet service providers which
carry television services. In order to avoid overlapping responsibilities with the CSA,
the Law on Electronic Communications and Services of Audiovisual Communications
of 9 July 2004'® (hereafter, Law on Electronic Communications 2004) established a
clearer division of responsibilities between the two agencies. Roughly, the CSA is
responsible for content matters while the ART looks into conduct-related matters.

"7 These reports are publicly available and are an extremely rich source of data. They have been used
frequently in this chapter.

'8 Law No. 2004-669 of 9 July 2004 on Electronic Communications and Services of Audiovisual
Communications, Official Gazette, 10 July 2004, p. 12483.
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Table 3. The roles of the Government, Parliament and the CSA in regulating

broadcasters
Concerned .
Government Parliament CSA
broadcasters
Passes laws on Opversees
Draws up laws on broadcasting (limited to programming
All broadcasting,. the missions and general activities.
organisation of
broadcasters L . .
Issues decrees necessary | broadcasting, including | Issues warnings
to implement laws. ownership and cross- and imposes
ownership rules). sanctions.
. Passes laws stating the
Draws budgets for public &
number and role of
broadcasters. . .
. public broadcasters. Appoints heads of
Public ublic
broadcasters Sets up their terms of P
. Passes and oversees broadcasters.
reference as well as their ) ,
L public broadcasters
objective contracts.
budgets.
Grants licences to
private
Private No role specifically for No role specifically for broadcasters.
broadcasters private broadcasters private broadcasters
Sets up their
contracts.

3.1.1 The High Council for Broadcasting (CSA)

Responsibilities
Established in 1989," the High Council for Broadcasting, (Conseil supérieur de
laudiovisuel — CSA) is an independent administrative authority with four main
responsibilities:

« granting licences to private television and radio stations;

« appointing the heads of public television and radio stations;
« monitoring television and radio programming;

o issuing opinions on government bills on broadcasting

The CSA grants broadcast licences to private television companies and radio stations.
Public broadcasters are not licensed by the CSA as they are established by law. The
CSA also manages the airwave spectrum for radio and television and allocates
frequencies to broadcasters. It also authorises private radio and television services
broadcast by satellite or cable. Television services that have been granted a licence in

¥ Law No. 89-25 of 17 January 1989, modifying the Law of 30 September 1986, Official Gazerte,
18 January 1989, p. 728.
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another EU country are automatically allowed in France provided that they send a
formal notice to the CSA.

The CSA appoints five members of the Board of Administration of several public radio
and television stations, including the President of the Board, for a five-year mandate.
These stations include Radio France, Radio France Internationale (RFI), and France
Télévisions (France 2, France 3 and France 5, RFO). (See also Section 4.3.)

The CSA controls whether broadcasters comply with their programming obligations
such as pluralism, mandated quotas and protection of youth (see section 3.3). This
control is based on the daily monitoring of all terrestrial television programmes and on
random observations of radio stations, cable and satellite services. Broadcasters have to
report each year to the CSA on how they fulfilled their obligations. When broadcasters
fail to fulfil their obligations or breach regulations, the CSA can implement a range of
administrative sanctions or initiate an action in court.

The CSA may be requested by the Government to express opinions when a new
: . 20

broadcasting law or decree is to be passed.” It may also be requested by the

Competition Council to offer information and express their opinions on anti-

competitive practices and mergers in the broadcasting sector.

All the CSA’s formal decisions and actions are made public. They are published in the
official gazette (Journal officiel) and are available online on the CSA’s website
(www.csa.fr). Abstracts and summaries of CSA’s activities are also published in its
monthly newsletter (La Lettre du CSA).

In addition to these four main responsibilities, the CSA performs several other
functions. It regularly carries out studies and surveys on various aspects of
broadcasting. It exchanges views with similar regulatory agencies in other countries.
During elections, the CSA sets up the rules for the electoral campaign on television and
supervises the candidates’ electoral broadcasts. It may also receive and process
complaints from viewers concerning technical problems of reception. Finally, in
accordance with the Law on Electronic Communications 2004, the CSA may arbitrate
those conflicts between operators which concern how services are offered and marketed
to the public, insofar as glese would impinge on pluralism, fair competition, equality
or equity among viewers.

It is also important to underline that the CSA does not have jurisdiction over financial
issues, meaning that it has no say on how public broadcasters are funded or on the
financial strategy of private broadcasters. Thus, when the ownership of M6 changed in

0 In practice, the CSA is systematically asked to comment on Government broadcasting bills.

2l Law on Electronic Communications 2004, art. 35. This provision was first established for digital
services only, under the Law of 1 August 2000, in order to allow the CSA to control the
marketing and technical distribution of digital services. Law No. 2000-719 of 1 August 2000,
modifying the Law of 30 September 1986, Official Gazette, 2 August 2000, p. 11903, (hereafter,
Law of 1 August 2000).
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November 2003, the CSA could only remind the broadcaster of its obligations and
commitments. While many people perceive the CSA as “the French FCC”, its
jurisdiction is limited to broadcasting and does not cover telecommunications. This is
obviously a problem when it comes to matters encompassing both telecommunications
and broadcasting, such as cable or Internet services.

Table 4. The CSA’s powers and tools

Nature of powers Concerned areas (examples)

Licensing All private broadcasters

- Contracts with private broadcasters

- Management of the frequency spectrum

Establishing regulations | . Implementation of legal provisions (when matters are not
specified by law)

« Electoral campaigns on television and radio stations

Monitoring,

. e « Programming activities of broadcasters, financial statements
investigation, inquiry

« Formal warnings
Sanctions « Fines
. Licence withdrawal or reduction

« Laws and decrees on broadcasting, before their passing by

Proposals, advice, ;
Parliament

observation S . -

- French position in international negotiations
Requests to other - Courts in case of law violations
authorities . Fair trade commission

« Broadcasters’ compliance with their obligations

Reports, publications - L
pores, p - Airtime devoted to political coverage

Structure and organisation

The CSA is led by nine commissioners (conseillers), one of whom is the Chair
(currently, Dominique Baudis). Three of the commissioners, including the Chair, are
appointed by the President of the Republic, three by the President of the Senate, and
three by the President of the National Assembly.”> The commissioners serve a six-year
term. Mandates are staggered, with one third of the Council being renewed every two
years. To reinforce their independence, the commissioners cannot be removed from
office” or serve more than one term. They are also prohibited from holding any other
office concurrently or having any other professional activity. If they fail to do so, they
may be prosecuted.

2 This appointment scheme was modelled on the structure of the French Supreme Court (Conseil
constitutionnel).

» The law does not say anything about how cases of grave misconduct from members of the CSA

should be dealt with.
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The commissioners hold weekly meetings and executive sessions (67 in 2003) in which
they oversee the Council’s activities. They are usually specialists, with a professional
background in specific issues. The CSA’s decisions and actions are prepared within
specialised working groups chaired by a commissioner, where concerned parties may be
invited for hearings. At the end of 2003, there were 14 working groups covering the
following areas or issues:

o pluralism, information ethics and election campaigns;

o children’s and teenagers’ protection and programming ethics;

* economics, economic competition and European affairs;

e new broadcast media;

o television and radio programming;

o advertising and sponsorship;

o foreign international broadcasting and international relations;

o radio;

« national analogue terrestrial television;

o digital terrestrial television stations;

o cable and satellite;

o local television stations;

e overseas territories;

o reallocation of FM frequencies in 2006.
Under the commissioners there are eight departments (directions).
The Department of Administrative and Financial Affairs is in charge of human

resources policy and draws up the CSA’s budget. It appropriates funds and manages
the facilities, services and equipment used by the CSA.

The Department of Broadcasting Operators deals with requests for licences and for
access to the market from radio and television operators broadcasting via terrestrial
waves, satellite or cable. It processes applications and prepares the Council’s decisions.
Along with the Department of Programmes, it monitors the agreements and the
licences that have been granted.

The Department of Programmes studies and analyses the broadcast output. Its role is
to check that broadcasters fulfil their obligations in terms of programming and
production. It publishes monthly and annual reports — for example, on the amount of
airtime devoted to politicians and trade union representatives by each television station,
or on the compliance of broadcasters with their quota obligations. Along with the
Department of Legal Affairs, it prepares recommendations relating to elections and
election campaign broadcasts.
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The Department of Technical Matters and New Communication Technologies is
mainly a technical department. It deals with the allocation and uses of frequencies and
advises the commissioners on technical issues such as digital television. Part of its staff
comes from TDF, the (former) public company in charge of transmissions.

The Department of Legal Affairs conducts analyses of French laws and surveys
European regulations related to broadcasting. It assists commissioners in the
interpretation of laws and decrees. It also processes litigation cases. The Department of
Studies and long-term development provides the commissioners with economic,
financial and sociological data on the broadcasting sector. It undertakes or
commissions studies on strategies and trends in broadcasting.

The Department of European and International Affairs is in charge of the CSA’s
relations with broadcasting regulatory bodies in other countries, foreign public
authorities and European authorities. In 2003, it hosted 60 foreign delegations. In
association with the Department of Legal Affairs, it monitors developments in EU
regulation. The Department of Information and Documentation is in charge of the
CSA’s newsletter and website. It also publishes a number of reports and runs a resource
centre open to the public.

In 2003, the CSA budget was €40 million, split between operating and equig)ment
costs (€27 million) and salaries (about €13 million for a staff of 390 employees).2

3.2 Licensing

Free-to-air commercial television licences are granted for a ten-year period, following a
tender process and public hearings held by the CSA. Licences can be renewed twice for
a five-year period without a new tender. Licences are issued or renewed based on an
individual agreement between the CSA and the relevant broadcaster. This licensing
contract contains the obligations placed upon the licensee and also the specific
objectives that the licensee accepts. Some of these obligations are general and apply to
all broadcasters. Others are adapted, taking into account the situation and capacities of
each operator. For example, if a given operator cannot meet certain criteria laid down
by law because of unfavourable market conditions, these criteria can be temporarily
suspended or changed into other obligations. Conversely, the obligations may be
increased when unexpected problems arise or when a broadcaster has chosen to follow
a programming strategy that contradicts social standards.”

' In 2003, the CSA’s budget included a special endowment for the development of digital
television. As a consequence, the CSA costs for 2004 will go down to €32.7 million. See: CSA,
Rapport d'activité 2003, (Activity Reporr 2003), 20 April 2004, p. 193 and p. 195, (hereafter CSA,
Activity Report 2003) available online at http://www.csa.fr/upload/publication/rapport2003.pdf
(accessed 28 April 2005).

» For an example of the variety of obligations placed upon different broadcasters, see Tables A3 and
Table A4, on production obligations (in Annex 1).
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Table 5. Chronology of the licensing of private broadcasters

TF1

Canal+

Mo

First ten-year licence

Privatisation of the
former public
broadcaster TF1.
Licence granted on 15

April 1987.

Public service
concession granted for
a 12-year period on 6

December 1983.
Changed into regular
licence by the Law of

1 February 1994.

Licence granted on 28
February 1987.

Five-year renewal

Licence renewed on

15 April 1997 with

new licensing contract.

Licence renewed on 6
December 1995 with
new licensing
contract.

Licence renewed on 1
March 1997 with new
licensing contract.

Five-year renewal
upgraded to 10-year,
if licensees provide
terrestrial digital
service

Licence renewed on 8
October 2001 for
another five years (ten
years if TF1 provides
terrestrial digital
service) with new
licensing contract
coming into force on
1 January 2002.

Licence renewed on 6
December 2000 for
another five years (ten
years if Canal Plus
provides terrestrial
digital service).

Licence renewed on
24 July 2001 for
another five years (ten
years if M6 provides
terrestrial digital
service) with new
licensing contract
coming into force on
1 January 2002.

When awarding a licence to a television broadcaster, the CSA must take into account
several criteria listed in Article 27 of the Law on Freedom of Communication 1986. As
a general principle, the CSA must balance the potential interest of the applicant’s
project for the public, with two main objectives — the preservation of socio-cultural
diversity and the preservation of competition within the broadcasting system.

In addition, the CSA must consider additional elements, including:
o the applicant’s previous experience in communication activities;

o the applicant’s business plan and financial participation in other media or
advertising companies;

o the applicant’s contribution to domestic audiovisual productions;

o the applicant’s commitment to provide fair and diverse information and to
guarantee editorial independence from sharcholders (especially when these
. 26
shareholders are party to public procurements).

It is difficult to foresee how the CSA will implement these provisions in future, when
the current licences come to an end. When the first licences for private broadcasters

% This provision was added under the Law of 1 August 2000 and might present a problem in the
future for TF1, since its parent company, Bouygues, is actively involved in public procurement
(especially public buildings and infrastructure).
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were awarded in 1987, it was under very specific political and economic circumstances.
It was only for the TF1 licence that some competition took place. During the public
hearings conducted at the time, two main criteria were officially announced as decisive:
the financial capacity of the applicants and the cultural quality of their programming.
If Bouygues, with no prior experience in broadcasting, was preferred to the Hachette
group, a major player in print media, it probably was to prevent the latter gaining a
dominant position in all media.

For FM radio stations, the CSA awards licences for an initial period of five years. The
licence can then be renewed by the CSA for two additional periods of five years
without a public call for bids. Once licensed, station operators are allocated frequencies
on which they are allowed to broadcast. Frequency allocations are managed on a
regional basis within 12 CTRs (Technical Centres for Radio). There are five categories
of FM radio stations: non-profit local stations (category A), independent regional or
local commercial stations (B), independent regional or local stations affiliated to a
national network with a thematic content (C), commercial national networks with a
thematic focus (D) and commercial national networks with general programming (E).
As shown in below in Table 6, station operators receive more or fewer frequencies
depending on their category.

Table 6. FM radio stations (as of 31 December 2003)

Category of radio station
A B C D E
Number of licensees 547 149 360 17 3 1,076
Number of frequencies allocated | 874 511 665 970 492 3,512

Total

Source: CSAY

Companies providing broadcasting services on cable and satellite must sign a
convention with the CSA, which details their commitments in terms of, for example,
advertising, production investments, movies scheduling. Cable and satellite operators
are exempted from signing this convention if they have already been licensed in
another EU State, or if their annual revenues do not exceed €150,000.

3.3 Enforcement measures

The CSA is entitled to apply a set of enforcement measures. Depending on the type of
violation, it may take one of the following actions (from the least to the most severe):

o Making recommendations, sending warnings or requests for immediate
cessation of a minor violation.

¥ CSA, Activity Report 2003, p. 74.
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o Imposing fines on television and radio stations that do not fulfil their
obligations — for example, programming quotas and broadcasting forbidden
commercials. The CSA may also oblige the station to broadcast a special
announcement related to the violation.

« Licence suspension — which means prohibiting a television or radio station from
airing all of its programmes or a specific programme for a limited period
(maximum one month).

» Reducing the term of the licence — up to a maximum of one year.

» Revoking a broadcaster’s licence — notably when there is a substantial change in
the ownership, management or business model of a broadcaster, without the
CSA being informed prior to the change.

The CSA can take these actions only after sending a formal notice to the concerned
broadcaster and after holding a hearing with the defendant or any other interested
party. The defendant can appeal to the Conseil d’Etat, the high court in charge of

administrative litigation.

In practice, the CSA mainly sends warnings to, and imposes financial penalties on,
television broadcasters.” In 2003, it issued 85 formal notices and imposed 22 penalties
on broadcasters, mostly for breaches of advertising regulations. For example, on 11
February 2003 the CSA imposed a €50,000 fine on France 2 for repeated violations of
advertising regulations. The CSA has not yet suspended, reduced or withdrawn a
national television or radio licence. By contrast, the CSA does not hesitate to use the
full range of its powers when it comes to local radio stations, which are less powerful
actors in the broadcasting system. For instance, on 8 April 2003 the CSA decided to
reduce by two months the licence of Radio Sun FM (located in the city of Lyon) for
broadcasting an all-music programme without the news and cultural shows which were
planned in the radio licence contract. On the same day, the licence of two other local
radios (Cité Caps and FMT, both located in the north of France) were suspended for
one day because these stations did not provide their annual reports and financial
statements.

The CSA has adopted two distinct styles of regulation in the recent past, according to
Monique Dagnaud who served as a CSA commissioner between 1991 and 1999.%
Between 1989 and 1995, under its first chair, Jacques Boutet, a senior civil servant, the
CSA strictly enforced the legal provisions laid down by law and followed a very
administrative orientation. This led the CSA to issue many formal warnings and
initiate sanctions procedures. Under its second chair, Hervé Bourges, a former

2 Most of these are based on CSA’s own monitoring. In some cases, the CSA also acts on
complaints or reacts to public controversies (see section 4.5).

» Dagnaud Monique, L ’Etat et les médias. Fin de partie, (The State and the media. Endgame), Paris,
Editions Odile Jacob, 2000, pp. 180-184.
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broadcasting executive, the CSA became more of a political mediator, constantly
negotiating arrangements and agreements with broadcasters to reach long-term
objectives. Instead of the hierarchical regulation implemented during the first period,
the CSA put in practice a sort of co-regulation in the second period. This is notably
exemplified by the case of programmes with violence. Instead of imposing norms upon
broadcasters, the CSA relied on codes of good conduct drawn up jointdy with
broadcasters.

After 15 years of activity, the CSA is now well established within the broadcasting
regulatory framework. Yet, it is periodically the object of criticism from broadcasting
professionals, journalists and experts, and more sporadically from the public or even
from commissioners within its ranks.

The CSA’s lack of political independence is often criticised by media experts. Because
they are appointed by political authorities, or have previously been associated with the
television industry, commissioners are suspected of lacking neutrality. This criticism
arises especially when the CSA appoints the heads of public television stations. On
such occasions, some believe that the CSA is merely “rubber-stamping” the
Government’s decisions. Others, however, defend a pragmatic approach, arguing that a
CEO of any public broadcaster who has not been accepted by the Government cannot
survive for long, especially when it comes to discussing budgets with the
Government.”’

The CSA’s insufficient powers are also pointed out by media observers, especially with
respect to the television sector. However, from a legal point of view, the CSA has a
wide range of enforcement measures at its disposal and could have a real impact on the
functioning of the broadcasting sector. The real issue is the extent to which the CSA is
able to exercise its powers, and chooses to use them.” Private broadcasters have such
substantial economic (and political) power that it is almost impossible for the CSA to
consider suspending their licence or not renewing it. Such a decision has been referred
to as “using the atomic bomb” because of the tremendous impact it would have on the
economics of broadcasting.

Another criticism relates to the CSA’s slowness in reacting to problems. It usually takes
the CSA several months to make a decision. This is due both to insufficient staff, and
to complicated and time-consuming legal procedures. At the end of 2003, France 3
and Canal+ broadcast programmes that were considered offensive to young viewers,
but the CSA only sent those broadcasters formal warning letters in April 2004.”* This

3% In December 1990, Philippe Guilhaume, Head of France Télevision who had been appointed by
the CSA the previous year, decided to resign. In his resignation letter sent to the CSA,
Guilhaume complained that part of the Government had not accepted his appointment by the
CSA and, consequently, had multiplied obstacles to prevent him from doing his job. See: Le
Monde, 21 December 1990.

31 OSI roundtable comment.
32 CSA, La Lettre du CSA, monthly newsletter, No. 173, May 2004, p. 8.
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slowness in reacting does not encourage offending broadcasters to comply with
regulations and commitments. Only when a programme raises a public debate — and,
ironically, is put on the media agenda — does the CSA take immediate action.

Finally, the low participation of citizens in the CSA’s decision-making has often been
criticised. While all CSA decisions are made generally available to the public, citizens
are rarely asked to contribute to the decision-making process. Most of the hearings
conducted by the CSA are not public. As a result, broadcasting regulation is carried out
almost entirely without the viewers, turning it into an expert battefield where
broadcasting executives, businesses, associations and Government officials negotiate
with the CSA, sometimes on a daily basis. CSA officials explain that France has no
fully-fledged organisation of viewers and that the few NGOs claiming this role are
neither representative nor durable. They also claim or point out that it is the
Government’s job to foster, through the law, citizen participation. Another argument
used to justify excluding viewers from deliberations on broadcasting regulation is that
it is Parliament that best represents citizens (see Section 10).

3.4 Broadcasting independence

It was only in the early 1980s that public broadcasters gained real editorial
independence from the Government. This process of emancipation, as it is often
referred to by journalists, was slow and difficult. It began in 1969 when two competing
units were set up within the public broadcasting system. This competition contributed
to a more diversified coverage of social reality. During the 1970s, the growing
importance of ratings in the television industry pushed the process further. As ratings
were taken as the absolute benchmarks of success, anchors were in some way
legitimised by their audience and could more easily resist pressures from politicians.
Finally, journalists benefited from the establishment of the High Authority for
Broadcasting in 1982, as a buffer between the Government and public broadcasters.”

During the following years, broadcast journalists were eager to demonstrate their
independence, a move that the political authorities could not oppose since they no
longer controlled the management of broadcasters. This coincided with the arrival of a
new generation of journalists, trained in journalism schools and more concerned about
the standards of their profession.

Today, the independence of journalists is essentially a question of practice. Besides the
principles stated in broadcasting legislation and in the broadcasters” contracts, there are
no specific instruments to protect editorial independence. When journalists face
pressures, they usually rely on their unions or professional organisations to fight for
them. Another strategy is to publicise the pressures in other media and to appeal to
public opinion.

3 Now replaced by the CSA.
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Over time, the relationship between journalists and political sources has developed as
an exchange in which information is traded for coverage. Within this frame of
cooperation, conflicts can occur, but they are contained through mutual adaptation.”
Critics, notably the late Pierre Bourdieu and his followers, claim this relationship is so
symbiotic that it turns into collusion.”” Because they maintain close (at times personal)
links and have been trained in the same schools, journalists and politicians share the
same values and the same frames of interpretation. Together they contribute to diffuse
a similar vision of the world which particularly excludes a fair representation of social
movements, unions, and immigration issues. By contrast, undue prominence is given
to other issues that suit the Government’s agenda, such as the growing lack of security
in France or the necessity to adapt to economic globalisation.

With respect to commercial broadcasters more specifically, there have been only a few

cases of owners overtly and directly interfering with news. In December 1987, TF1’s

main owner, Francis Bouygues, cancelled a controversial show, Droiz de réponse (“Right

to Reply”), in which he was mocked. It has also been asserted that TF1 tends to give

K/(I)sitive c§)6verage of countries where its parent company has large contracts, such as
0rocco.

Broadcast journalists benefit from the same protections as all other journalists. These
include the possibility to quit with indemnities a media company in the event of a
change of ownership. However, since there are only a few channels offering news in
France, journalists do not have much choice.

Beside the general principles stated in — for public broadcasters — broadcasting
legislation and the broadcasters’ terms of reference (cahiers de charges) or licensing
contract — for commercial broadcasters —, some broadcasters have implemented their
own code of good practice or codes of ethics. (See sections 4.5 and 5.4.) It is the CSA’s
responsibility to maintain editorial standards in practice, either through
recommendations, posi-facto observations or formal warnings.

The coverage of the Iraq War provides a good example of the CSA’s approach. In
March 2003, just before the war started, the CSA called the attention of journalists to
various issues, such as the necessity to correctly identify sources of information. Then,
during the war, in light of the stories provided by broadcasters, the CSA issued other
recommendations pertaining to the portrayal of prisoners and the broadcasting of

3% B. Franklin, “A Good Day to Bury Bad News? Journalists, Sources and the Packaging of Politics”,
in S. Cottle (ed.), News, Public Relations and Power, London, Sage, 2003, p. 46-48.

Pierre Bourdieu, Sur la télévision, suivi de L'emprise du journalisme, (On television, followed by The
influence of journalism), Liber, Paris 1996; Serge Halimi, Les nouveaux chiens de garde, (The new
watchdog), Liber/Raisons d’agir, Paris, 1997, (hereafter, Halimi, The new watchdog).

Halimi, The new watchdog. This book, which subscribes to the thesis of collusion between media
journalists and politicians, does not offer real evidence. In the case of Morocco, TF1 officials
underline that they were first to cover the poor conditions of the penal colony in Tazmamart.
OSI roundtable comment.

35
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violent images. On a couple of occasions the CSA sent warning letters when these
- 37
recommendations were not respected.

Among other ethical issues to which the CSA pays special attention are racism and
anti-Semitism. While infractions of the law against racism™ are very rare on television,
the situation is more problematic on radio, where some radio stations air live call-in
shows. Several times, callers managed to make racist or pornographic statements
without being interrupted by the presenter. This has prompted the CSA to request the
removal of the incriminating show or to temporarily suspend the radio licence.

However, in spite of the CSA’s supervision, television programmes are the object of
fierce criticism, mainly targeted at three trends in television programming.” The first is
lack of diversity in news reporting. Journalists tend to cover the same stories in the
same fashion, using the same sources and the same experts, developing the same
arguments and making the same mistakes. Most of the time the headlines on TF1 and
France 2 are almost identical, apart from minor differences such as the order of items
in the newscast. This phenomenon, which has been described as a self-referential
process in which outlets feed off each other, can be analysed as an unexpected effect of
the competition between broadcasters. Because they seek to attract the same audience,
news teams tend to provide the same content. When a media outlet breaks a story, all
the others follow suit, driven by the fear of missing something important.

The second trend is a tendency towards sensationalism and voyeurism. In autumn
2003, media coverage of what is known as the “Affaire Alégre” provided a good
example of such bad practices.”’ In a sort of race for breaking news, journalists came up
with horror-provoking revelations from unreliable witnesses who later admitted
inventing stories because “they pleased the media”. In this complex affair, it seems that
some journalists seriously infringed ethical principles. They provided financial

37 CSA, Activity Report 2003, pp. 82-83.

38 . . . .. .. . .
In France, there is no freedom of speech for racist or anti-Semitic opinions, and making racist

statements in any public form is punishable by law. Law No. 90-615 of 13 July 1990, aiming at
repressing any racist, anti-Semitic or xenophobic act (known as the Gayssot Law).

Here follow the main criticisms of French media as articulated by Pierre Bourdieu and his
followers. For another perspective, see Jean-Marie Charon, Réflexions et propositions sur la
déontologie de l'information. Rapport & Madame la Ministre de la Culture et de la Communication,
(Reflections and proposals on the deontology of information. Report for Mrs the. Minister of Culture
and Communication), Paris, 1999. For a critical review of this criticism, see: Cyril Lemieux,
Mauvaise presse: une sociologie compréhensive du travail journalistique et de ses critiques (Bad Press: a
comprehensive sociology of journalism and of its criticism), Editions Métaili¢, Paris, 2000.

4 A convicted murderer of several women, Alégre incriminated a number of politicians (including

the head of the CSA). Alegre alleged that the politicians had joined him in sadomasochistic
parties to kill women and children. Prostitutes confirmed Alegre’s declarations, then retracted
them. See: Mathieu Aron and Marie-France Etchegoin, Le biicher de Toulouse d’Alegre & Baudis:
histoire d’une mystification, (The Bonfire of Toulouse from Alegre to Baudis: history of a
mystification), Grasset, Paris, 2005.
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assistance to witnesses, and did not respect the presumption of innocence recognised
by law to incriminated persons or check information with concerned parties.

The third trend 1n television programmmg is a skew toward governmental and
corporate agendas.*” During the Gulf war in 1990 and the Kosovo conflict of 1999,
many French journalists replicated military sources without questioning their
consistency and without taking other perspectives into account.”” In a separate case,
during the long strike of winter 1995 the media were criticised by union members for
not reportlng the reality of workers.* More generally, broadcasters have been criticised
for covering strikes and social movements by focusing on the inconvenience and costs
they produce, without investigating their deeper causes.” It has also been noted that
broadcasters, primarily TF1, devoted more attention than usual to criminal stories and
violent situations rlght after the security issue was put at the top of the Government’s
agenda in July 2001.*

4. REGULATION AND MANAGEMENT OF PUBLIC
SERVICE BROADCASTING

Mostly funded by licence fees, the public broadcasting system comprises two main
entities — France Télévisions, which runs three national television channels, and Radio
France, which operates several radio networks. To these must be added a number of
smaller and more specialised corporations. Defined as the “television of all citizens”
and generally regarded as the reference point for broadcasting, France Télévisions is
assigned specific missions, notably to ensure the expression of all political and social

1" Francis Szpiner, “Cloués au pilori médiatique”, (“Sentenced by media)”, in Le Monde, 2 October

2003.

Yet, some conservative MPs complain about television journalists being prone to give preferential
treatment to leftist perspectives.

42

3 This was most apparent in the overuse of certain technical expressions such as “surgical strikes”.

Documented by several studies, the poor performance of the French media during the Gulf War
has contributed to a self-criticism among journalists and resulted in much more careful coverage
of the Iraq war in 2003. (The fact that France was a critic of this war, not a belligerent in it,
certainly helped too.) See: Mathien Michel (ed.), L information dans les conflits armés: du Golfe au
Kosovo, (Information during armed conflicts: from the Gulf to Kosovo), L’Harmattan, Paris, 2001.

4 TFor a short overview of this criticism, see: “Les medias face au mouvement social de fin 19957,

(“Media and the social movement of 1995”), on the website of Acrimed (an independent media
organisation) available at hetp://www.acrimed.org/article339.html (accessed 22 July 2005).

® For an in-depth analysis of the relationship between media and social movements, see: Neveu

Erick, “Médias, mouvements sociaux, espaces publics”, (“Media, social movements, public
spheres”), in Réseaux, vol. 17, No. 98, 1999, pp. 17-85.

Amalou Florence,“La télévision a accru sa couverture de la violence durant la campagne”, (“TV
increased coverage of violence during the presidential campaign”), in Le Monde, 27 May 2002.
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forces within French society. Beyond the rhetoric of public service, however, public
broadcasters are increasingly dominated by commercial concerns and managed as
private corporations. With the exception of France 5 and ARTE, their programming is
quite similar to that of commercial broadcasters.

4.1 The public broadcasting sector

In France, as in many European countries, public service broadcasting has been shaped by
« M M » 47 . .

an ethic of comprehensiveness”.”” Public broadcasters embrace such multiple goals as to
provide information, education and entertainment. They offer a wide range and diversity
of programmes, from quality to popular, trying to cater to all interests and tastes.

This conception of comprehensiveness is explicit in French law. The obligations
assigned to public broadcasters are as follows,

The public broadcasters must serve the public interest and are in charge of
fulfilling public service missions. They must provide the public, taken in all
its components [diversity], with a set of programmes and services
characterised by diversity and pluralism, quality and innovation, respect for
people’s rights and democratic principles as defined by the constitution.

They must supply a wide range and diversity of programmes, covering the
areas of news, culture, knowledge, entertainment and sports. They must
contribute to the democratic debate within French society as well as to the
social inclusion of citizens. They must ensure the promotion of the French
language and reflect the diversity of cultural heritage in its regional and local
dimensions. They must contribute to the development and diffusion of ideas
and arts. They must also spread civic, economic, social and scientific
knowledge and contribute to media literacy.

They have to ensure that the deaf and people who are hard of hearing can
access their programmes.

Public broadcasters must provide honest, independent and pluralist news
and contribute to the pluralist expression of social and political forces on an
equal basis and according to the recommendations issued by the CSA.
Finally, public broadcasters must take part in French external audiovisual
policies and contribute to the diffusion of French language and culture
abroad. They must develop new technologies and services in order to
continuously enrich their programmes.

The public broadcasting sector is currently composed of five different entities — France
Télévisions, Radio France, RFI, INA, ARTE.

7 Jay G. Blumler, “The British approach to public service broadcasting”, in Avery Robert K. (ed.).
Public Broadcasting Service in a Multichannel Environment, London, Longman, 1993, p. 3.

“ Article 43-11 of the Law of on Freedom of Communication 1986. This article has been
translated extensively in order to show the wide range of missions assigned to public broadcasters,
but also their patchwork aspect (due to the different layers of laws).
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France Télévisions

The French public television station, France Télévisions, was established by the Law on
Freedom of Communication 2000. It provides three national television channels:
France 2, France 3 and France 5.9 Also part of France Télévisions are Radio France
Outremer (RFO), which operates public television and radio stations in the French
departments outside metropolitan France, and several thematic channels transmitted
via cable and satellite.

Created in 1964 under the name Antenne2, France 2 is a general interest channel
offering a wide variety of programmes, including four daily newscasts, serials, feature
films, current affairs, sports, entertainment and talk-shows. It is the public channel that
competes most closely with commercial TF1.

France 3 was founded in 1969 under the name FR3 and focuses both on national and
regional issues. During the day, it broadcasts regional and local news bulletins and
programmes produced by 13 regional directorates and 37 local bureaus. There is
coordination and cooperation between France 2 and France 3 in broadcasting some
lengthy programmes such as the Roland Garros tennis tournament, some stages of the
Tour de France or the Olympic Games. Such events can be broadcast in their entirety
using both channels.

France 5 was established in December 1994 under the name La Cinquieme. It was
renamed France 5 in 2002. France 5 is an educational channel devoted to “education,
training and employment”, airings educational and cultural programmes and
documentaries. It shares the frequency with the ARTE channel, broadcasting when
ARTE is off air, from 06.00 until 19.00. France 5 aims to appeal particularly to schools
and young citizens.

Radio France

Radio France runs several national networks of radio stations, including Radio-France
(general interest programming), France Info (all-news station), France Musique (classical
music), France Culture (cultural events), Radio Bleue (focused on senior citizens), plus a
couple of all-music stations in some cities (such as France Inter Paris, better known as
FIP in the capital city). Because of their specialised focus and of the absence of
commercials, these radio stations sound very different from commercial radios.

“ Before 2000, the three channels were operated by autonomous public companies. Their
unification under a single management is intended to reinforce their coordination and to generate
economies of scale. It is the result of a long process that began in 1989 when Antenne2 and FR3
were placed under the authority of one single chair. Then, in 1992, Antenne2 and FR3 changed
their names respectively to France 2 and France 3 and, although remaining legally independent,
were grouped in the same entity, France Télévisions.
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RFI

Radio France International (RFI) is a radio station broadcasting abroad, with a special
focus on Africa.

INA

Apart from the programming companies, the public broadcasting system comprises the
National Audiovisual Institute ([nstitut national de laudiovisuel — INA), which is
responsible for managing France’s television archives, professional training and research
on new technologies. The INA runs the /nathéque, which began operating on 1 January
1995. It conserves and makes available for research French television and radio archives.
Academics and doctoral students can study and analyse programmes, using computer and
multimedia tools allowing analysis of television archive material, frame by frame.

ARTE

The television station ARTE has a very special position in the public broadcasting
system. It was established by a Franco-German treaty of 2 October 1990. Because of its
bi-national status, ARTE does not fall under the jurisdiction of the CSA. Therefore, it
does not need to comply with the general programming obligations applying to other
broadcasters.”’ Tts Chair is appointed jointly by the French and German governments.
ARTE runs a central servicing organisation located in Strasbourg, which is funded by
the French and German Governments, and two programming branches (ARTE France
and a consortium formed by the German public broadcasters), which are financed by
licence fees.

ARTE is broadcast in France on the fifth channel only from 19.00 through to 03.00,"
with France 5 filling the rest of the schedule. It offers high-quality cultural content,
with news programmes and “thematic” evenings hosting films, documentaries and talk-
shows on the same topic. Initially designed as the first step toward a European channel,
and despite cooperation agreements with seven public channels in Europe, ARTE has
remained a French-German station attracting a modest audience.”

In the last two decades, two companies were split from the public broadcasting system,
Société francaise de production (SFP) and Télédiffusion de France (TDF).

SEP was the result of the ORTF’s break-up in 1974 and managed large production

equipment. However, it experienced growing losses as fierce competition developed in
q g g

*% This allows, for example, ARTE to broadcast prime-time movies not suitable for viewers under
16 years of age. Yet, ARTE management states that the station usually follows the guidelines set
up by the CSA (for instance no movie broadcasts on Saturdays). Written memo received from
ARTE, commenting on this report in its draft form.

1 From 15.00 through to 03.00 on the new digital network.

> According to representatives of ARTE, 30 per cent of ARTE’s programming comes from European
countries other than France and Germany, and ten per cent from outside Europe. In addition,
ARTE’s European partners are associated to the decision making. OSI roundtable comment.
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the sector from the mid-1980s, and it has therefore been restructured several times.
Unlike the SFP, which maintained a highly qualified permanent staff, its competitors are
more flexible. They are often small companies created for a specific venture and closed
when the production is over, which allows them to pass the costs of welfare for their
employees to State unemployment insurance.”” The SFP, which continues to specialise in
the production of big events such as the Olympics Games, was sold to a private group,
the Euro Média Télévision Group, associated with Bolloré Group, in 2001.

TDF was established in 1975 as a public corporation responsible for operating and
maintaining the transmitter network. In 1991 TDF became a subsidiary of France
Télécom, the national telecommunications operator. In 2002 it was sold to a private
consortium of French and British companies. The transmission of television signals has
long been considered a public service in France and was subject to State monopoly
until the introduction of the Law on Freedom of Communication 1986, which
allowed competition, but only for the transmission of private television broadcasts.

Relying on the very dense network of transmitters that it developed over time to ensure
the complete coverage of French territory, TDF has been able to maintain a de facto
monopoly on transmission. Yet, this situation has resulted in high costs for television
broadcasters, especially public ones, which spent €162 million on transmission in
2003.°* In accordance with the Law on the Public Service Obligations of
Telecommunications and France Télécom 2003, the transmission market is now fully
open to competition and some public broadcasters might consider shifting to a new
transmission operator. Reportedly, Radio France is willing to contract with towerCast,
a subsidiary of NR]J group and the main competitor of TDF.

4.2 Funding

Public television and radio stations have two main sources of income — licence fees and
advertising. In addition, they sometimes receive special State subsidies or endowments
to pursue specific goals. They can, for example, receive money from the Ministry of
Foreign Affairs for disseminating French television programmes abroad. Also, State aid
to speed up restructuring, to support the development of new technologies or as

%3 Employees working for show business, cultural and audiovisual companies have a special statute
in France. Because they only work part of the year, they can benefit from social welfare with
shorter working hours than other employees. Since June 2003, the Government has been trying
to change this statute, something which raised a strong social movement during summer 2003
and resulted in the cancellation of several festivals, including the Music Festival of Aix-en-
Provence and many performances at the Theatre Festival of Avignon.

5% France Télévisions has regularly complained that, being forced to use TDF networks, it did not

get the same rates as private broadcasters who, having in theory the possibility to use alternative
operators, can put pressure on TDF to obtain lower rates.

%5 Law No. 2003-1365 of 31 December 2003 on the Public Service Obligations of Telecommuni-
cations and France Télécom, Official Gazette, 1 January 2004, p. 9.
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compensation for the costs and constraints placed upon them — such as exemptions
. 6
from the licence fee.”

The process of funding public service broadcasting is long and intricate. Each year, it
starts in July, when the budgets for the public stations are drafted jointly by the
Ministry of Communication and the Ministry of Finance. The Prime Minister must
approve the budgets before they go for approval to Parliament, in November.
Parliament not only decides on the amount of funding, including the advertising
revenue which the broadcasters are expected to receive, but it also sets up the
expenditures and their spending on salaries, investments or other activities. As a result,
the public broadcasters have little control over their financing and spending. They
depend on anticipations or options made by politicians, which might turn out to be
unrealistic or contrary to market trends. In addition, this process constrains their staff
by forcing them to spend a lot of time and energy in administrative meetings and
various lobbying activities, rather than concentrating on programming strategies.”’

In order to avoid the financial uncertainties resulting from this process, the Law of 1
August 2000 introduced the principle of pluri-annual contracts between the
Government and the public broadcasters — referred to as “objectives and means
contracts”.”® With these contracts, the Government established a scheme for allocation
of funding over a three to five-year period, on the condition that the public broadcaster
commits itself to specific objectives, including innovation and diversity of
programming. These contracts are an attempt to anticipate the development costs of
the public broadcasters as well as their potential resources, and to ensure the provision
of the necessary funding. While giving public broadcasters some visibility to engage in
mid-term projects, these contracts still do not remove the obligation for them to have
their budgets passed by Parliament every year.

4.2.1 Licence fees

The level of the licence fee is set annually by Parliament when approving the overall
budget for public broadcasting companies. As shown below in Table 7, it has increased
by 38 per cent since 1990, against a 25 per cent increase in the general cost of living.
Yet, the licence fee is still lower in France than in many other European countries.

% The State gives to the public service broadcasters the equivalent of what the licence fees
exemptees would have paid. In 2003, €449 million was granted by the State to public service
broadcasters as compensation for licence fee exemptions.

%7 This process is part of the democratic control of the public service of broadcasting and is

necessary as it allows the “legitimate public authorities” to set up the general strategy for public
television. OSI roundtable comment.

8 Article 53 of the Law on Freedom of Communication 1986, as modified by Article 15 of the Law

of 1 August 2000. The current “Objectives and Means Contract” is available (in French) at
http://www.francetelevisions.fr/data/doc/synthese_com.pdf (accessed 6 August 2005), (hereafter,
France Télévisions, Objectives and Means Contract).
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Table 7. Licence fee (1985-2004)

1985 1990 1995 2000 2004
Licence fee (€) 82.65 84.15 102.14 114.49 116.50

Source: Commission des finances

Various categories of people are exempted from the fee. These are senior citizens over
65 years of age with low income (who in 2002 represented 3.35 million households)
and people with disabilities (about 700,000 households). In addition, 1.5-3.0 million
households do not pay the licence fee because they (illegally) do not register as
television users.

Until 2005, licence fees were collected by a special unit, Le Service de la redevance
audiovisuelle (SRA), subordinated to the Ministry of Finance, which employed around
1,400 people. Its total costs in 2002 were €73.5 million.”” The cost and efficiency of
this unit had been a recurrent issue in media debates. Contrary to some other
European countries, SRA agents were not allowed to enter private homes to verify the
possession of a television set. Moreover, the SRA could not do any cross-checking by
using listings owned by other public administrations, or by Pay-TV channels or cable
operators. To resolve the problem of deliberate non-payment, without increasing the
costs of control, the licence fee has been attached to local taxes since January 2005.

Table 8. Share of licence fee revenue in the revenue of the public broadcasters

(2002)
Total revenues Licence Fee
(€ million) (per cent)
France Télévisions 2,161 72.05
Radio France 499.3 95.05
RFO 223.4 93.77
ARTE France 192.6 100
RFI 126.8 99.13
INA 100.6 100

Source: DDM®!

Apart from questions about the ideal rate of the licence fee and how to collect it
efficiently, this source of funding faces a more profound problem. A growing number

5 Gilles Carrez, Rapport de la Commission des finances sur le projet de loi de finances pour 2003
(Communication), p. 18, (hereafter, Carrez, Communication).

% However, the collection costs have been reduced sharply, from 4.85 per cent in 1991 to 3.53 per

cent of the total of licence fee revenues in 2001. Carrez, Communication, p. 24.

! Direction du développement des médias (DDM), 2003, information from the DDM website,

available at http://www.ddm.gouv.fr (accessed 14 August 2005)
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of viewers have only known television as a mix of programmes and commercials and
now have access to “free” cultural resources through the Internet. It seems that a
significant part of the viewers do not understand why they should pay for watching
television. They question not only how the licence fee is set up and spent, but also its
raison d étre. Statements like “I never watch public television stations, so why should I
pay for them?” or “Private and public television stations provide the same stuff, so why
should I pay for the public ones while the private ones are free of charge?” are quite
common among younger viewers.”” More than just dissatisfaction with the content of
public television stations, they probably express a growing perception of television as a
service that sovereign consumers should decide to purchase or not.

4.2.2 Advertising revenues

Advertising was introduced on French public television in October 1968. Initially, it
was allowed in a tiny dose, only two minutes a day. As the income generated by the
licence fees stagnated, public broadcasters increasingly resorted to advertising revenues,
first to maintain their development during the 1970s, then to fight the mounting
competition from private broadcasters in the late 1980s.%

Ironically, public broadcasters’ executives at the time encouraged the increase in
advertising. One reason for this was that, advertising was inaccurately perceived as a
means of reaching beyond the financial limitations placed upon them by Parliament.
Adverting also stimulated audience research, which public broadcasting was not using
at the time, enabling the executives of public service broadcasters to know more about
the demands and needs of people. Finally, the introduction of advertising on public
television helped develop a more complex broadcasting system and changed the politics
of broadcasting, from a face-to-face accountability system to a triangle system. Being
accountable not only to public authorities, but also to advertisers — and through them,
it was thought, to viewers — executives of the public service broadcasters could develop
more complex strategies.

In the 1990s, a number of French intellectuals called for a ban on all advertising
revenues on public stations to release them from dependency on ratings and
commercial interests and let them focus on quality programming. They recommended
covering the loss of advertising revenue through a tax on additional advertising
revenues going to private television stations.

2 This was quite apparent in a survey that the Paris-based Centre for Political Research
disseminated among young Internet users in 2004. Several reports by Members of Parliament,
notably Senator Jean Cluzel and Deputy Patrice Martin-Lalande, have documented the
“legitimacy crisis” of the licence fee. On several occasions, Marc Teissier, the former chairman of
France Télévisions, took part in television shows to explain why the licence fee was necessary and
how it was used.

03 Stagnation of revenues from licence fees was caused, first, by the fact that all French households

now have television sets (which meant no more marginal growth of licence fee revenues) and then
by Parliament’s reluctance to increase the amount of the licence fee for two decades.
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Advertising regulations for public television differ from commercial television in two
respects. First, commercial breaks are not allowed during feature films on public
television. Second, the Law of 1 August 2000 gradually limited advertising on public
stations during peak hours to eight minutes per hour (as of 2002), versus 12 minutes
previously. This move was intended to avert an all-out fight for audiences with the
commercial television stations, which it was believed would be detrimental to the
quality of public television’s programmes.”* Nonetheless, it resulted in a steep decline
in France Télévisions’ advertising revenue. In 2004, advertising revenues represented
29.3 per cent of the station’s total revenues, down from 38.75 per cent in 1998.°°

Advertising is a minor source of income for public radio stations. It represented less
than five per cent of the total revenues of the entire Radio France group in 2002. Only
a few minutes of commercials are aired every day on public radio, usually just before
the hourly newscasts. This makes public radio stations sound very distinctive.

4.3 Governance structure

France Télévisions is managed by an Administrative Board, whose main task is to
approve the broadcaster’s strategies. However, in practice, this Board is hardly involved
PR . 66

in daily management. The Board has 14 members, serving a five-year term:

o two Members of Parliament — one appointed by the National Assembly and one
by the Senate;

o five State officers (high civil servants) appointed by the Government;

o five qualified personalities appointed by the CSA — one of whom must come

from an NGO, one from the French overseas territories and another from the
L . 6
television or film industry; /

¢ While the impact of this limitation on programming strategies remains to be assessed, it clearly

resulted in substantial additional revenues for commercial television stations: these were estimated
at €123 million for TF1, €99 million for M6, and €17 million for Canal+. National Assembly,
Avis n° 3321 sur le projet de loi de finances pour 2002 (Communication), by Didier Mathus.

% National Assembly, Rapport n° 1110 sur le projet de loi de finances pour 2004 (Communication), by

Patrice Martin-Lalande.

5 Article 47-1 of the Law on Freedom of Communication 1986, as modified by the Law of 9 July

2004 (Law on Electronic Communications). Before 2004, the Administrative Board had 12
members.

7 These are currently: Marc Teyssier, Chair of the Board, and a former senior civil servant (to be

replaced from September 2005 by Patrick de Carolis, a journalist and TV producer, appointed by
the CSA in June 2005); Constantin Costa-Gavras, a film director; Dominique Wolton, an
academic who has published numerous studies on television; Henriette Dorion-Sebeloue, chair of
the Association of French Guyana people; and Rony Brauman, chair of an NGO dealing with
social exclusion-related issues.
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dorici 68
» two members elected by the staff of France Télévisions.

There are similar boards for the other broadcasting companies. The only difference is
that there is no requirement for a representative of NGOs on those boards.

The Administrative Board of France Télévisions is in some ways similar to a company’s
board where the main shareholders are represented. The actual role of members
depends much on its Chair’s willingness and is very limited in practice. The presence
of a representative of viewers is not mandatory on any on these boards. There is lictle, if
any, representation of viewers and citizens in the governance structures of public
broadcasting. Although France Télévisions officially states that “viewers are at the heart
of the public service apparatus”,*’ this commitment is insufficiently reflected in reality.

Three Ombudsman offices were established at France Télévisions in 1998. Their main
task is to receive and answer complaints from viewers. One of the Ombudsmen deals
with the problems linked to the general programming of the group France Télévisions.
The other two are in charge of the newscasts of France 2 and France 3. Their
recommendations may be published on France Télévisions’ website. They also host a
20-minute weekly show every Saturday after the 13.00 news on France 2 and a
monthly show on Sundays on France 3. However, these Ombudsmen have no
sanctioning powers.

In addition, France 5 hosts a weekly show, Arrét sur image (“Pause on image”), in
which journalists and media experts analyse how the media in general cover the news.
This show has become an excellent forum for discussing media performance, although
it tends to overemphasise ideological biases and minimise organisational constraints.

Finally, France Télévisions runs a “barometer” to measure viewers’ satisfaction with
programmes. However, neither its methodology nor its content have been made public
— they are not even known by the station’s employees.”’ In addition, the barometer has
been criticised by Members of Parliaments for being too global, based on retrospective
surveys and too quantitative.

In 2000, an Advisory Board for Programming was established by law.” The Board is to
be composed of 20 individuals randomly chosen from among all television viewers,
with the main task of making recommendations on television programmes and should
meet twice a year. However, unfortunately, the decree needed for implementing this
provision is still under preparation and the Board has never met.

% Law No. 83-675 of 26 July 1983 for the democratisation of the public sector.

% France Télévision’s website (www.francetelevisions.fr).

7% OSI roundtable comment.

1 Tawof 1 August 2000.
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4.4 Programming framework

In addition to the general programming obligations applying to all television
broadcasters (see section 6), public television and radio stations have specific
obligations, which are stated in their terms of references (cabier des charges). These can
be divided into three categories — the public service mission, the expression of political,
social and religious forces, and requirements for cultural programmes.

4.4.1 Public service mission

Public broadcasters must air general interest messages, such as health and road safety
information, programmes to inform consumers about their rights (ten minutes per
week in primetime on France 2 and four minutes per week in primetime on France 3),
and programmes aimed at integrating foreign residents. Public broadcasters are also
required to take part in public welfare campaigns by providing free airtime to
organisations designated by the Government to be in charge of defending an issue of
national interest.”

Public broadcasters may also be required by the Government to broadcast at any time
any official declarations or messages of the Government to the French people, as stated
in the Law on Freedom of Communication 1986. Such broadcasts must be clearly
identified as emanating from the Government and a right of reply must be given to the
opposition in Parliament. The President of the Republic takes this opportunity,
especially on New Year’s Eve, to air his message to the nation, and sometimes before
election days or on more dramatic occasions, such as France entering the first Iraq war.

Usually, however, Government officials prefer to publicise their statements in regular
newscasts or political talk-shows where they are interviewed by journalists. Such
formats, being livelier and less prone to be viewed as propaganda, are considered more
efficient in disseminating ideas and opinions.”> Usually, broadcasters see no problem in
inviting Government officials to their regular programmes as long as they can comply
with their obligation to defend pluralism of opinions.”* When the President of
Republic, the Prime Minister or a very popular minister is invited, broadcasters

7 Fach year, a national “cause” is chosen by the Government. In 2005, it is the action against
AIDS. In 2004, it was the promotion of fraternity, and in 2003, the integration of people with
disabilities.

7’ More generally, French politicians are increasingly getting into news management by
systematically feeding ideas, events and pictures opportunities to journalists.

74 See section 3.2.
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generally accept to draft with them the structure and the list of participants who are to
join the debate.”

Another public service requirement, the continuity of service in case of strikes, is more
controversial, mainly because strikes are not unusual in French public broadcasting (see
Table 9, below). The public service broadcasters regularly experience strikes, which are
usually linked to salary claims, work or social discrepancies among the different public
stations or the discontent of employees and journalists with the restructuring of public
companies.”® Strikes often take place in the autumn when the budgets for public
broadcasting are discussed in Parliament.

Table 9. Major strikes in public broadcasting (since 1990)

19-24 February 1990 All public stations (salaries)
December 1990 (23 days) Strike in France 3’s regional bureaus
11-12 June 1992 All public companies
11-27 October 1994 Radio France strike (no news editions)
22-29 June 1995 TDF and SFP administrative and technical employees
16-24 November 1999 All public stations (organisation of stations, working time)
18 January — 6 February 2001 | Strike at SEP
13-19 November 2002 All public broadcasters
January-February 2004 Three-week strike on Radio-France (no news bulletins)
April 2005 Two-week strike on Radio-France

The Law on Freedom of Communication 1986 recognises the right of employees to go
on strike by stating the formal conditions that strikers have to respect, including a five-
day prior notice. It also states that, in case of strike, continuity of service must be
ensured, but the decree specifying the details of this requirement (especially which
programmes must be provided on strike days, at what time and by whom) has not been
issued so far. In practice, the programming on strike days depends very much on the
agreements that the station’s management reach with employees and their unions.
Generally, public broadcasters provide a minimum schedule, including the 20.00 news
and a movie on television stations, and a music programme on radio stations with a
newscast at 13.00 and 19.00. However, on some rare occasions when strikes were
particularly large, not even the minimum programmes were provided.

7> For example, for the traditional (live) interview of the President of Republic on 14 July (Bastille
Day), broadcasters previously discuss the names of the interviewees with the President’s staff.
Although the interviewers admit exchanging views with staff about the issues to be addressed
during the interview, they claim they do not submit their questions for prior approval.

76 These strikes also reflect a latent crisis of the public service broadcasting (see section 9).
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By contrast, there are very few, if any, strikes in private broadcasting companies. One
notable exception was a strike at the radio station RMC during March 1998, when the
ownership of the station changed. Yet, private television stations may be affected by
strikes in public corporations since some of them rely on the equipment of public
companies — for example, transmitters run by TDF or the production facilities of SFP.

4.4.2 Expression of political, social and religious forces

France 2, France 3 and Radio France must provide free airtime to political parties
represented in Parliament and to those unions and professional associations considered
to be representative at national level.””

The amount of time allocated to these broadcasts and their format are determined by
the CSA. For political parties, the time allocated is proportional to the number of their
MPs. For example, in 2003, the Communist Party was awarded the right to use five
broadcasts (overall, 18 minutes) while the Union for a Popular Movement (Union pour
un mouvement populaire — UMP), which had the majority in Parliament, was given 50
broadcasts (180 minutes overall). For unions and professional associations, a similar
regime applies. In 2003, each of the 12 selected organisations of national importance
was allocated ten broadcasts (36 minutes overall).

These provisions have raised two sorts of criticism. Political parties and unions have
complained that their broadcasts are not scheduled at convenient times.” In the view
of the CSA, the scheduling of these programmes, although not at peak hours, still
allows interested citizens to watch political or unions’ broadcasts without burdening
the public broadcasters unduly. Public broadcasters dislike political and union
broadcasts because they attract very low audiences.

More importantly, no airtime is provided to political parties not represented in
Parliament or to unions that are not considered as representative. The official CSA
reply to this problem — which relates to a general weakness of regulations with respect
to political pluralism on television and radio — is that those organisations with the right
to broadcast are strictly defined by the law.” In fact, this is an institutional approach
based on the notion of “representativeness”, as measured in political or professional
elections, versus a more realistic approach for which objective indicators would be
difficult to determine.

France 3 is also obliged to cover the activity of Parliament through a weekly live
broadcast of parliamentary sessions devoted to Members’ questions to the Government.

77" This is according to the general legislation on industrial relations only.

78 CSA, La lettre du CSA, monthly newsletter, February 2003.

7 Representative unions and professional associations are defined by the general legislation on

industrial relations, according to a number of criteria, including membership, audience in
professional elections and independence.
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France 2 has to broadcast religious programmes. These are mainly broadcast on Sunday
mornings, but also in late night shows, and amounted to a total of 193 hours in 2002,
including Catholic (78 hours), Protestant (31 hours), Jewish (26 hours), Muslim (25
hours), Orthodox (18 hours) and Buddhist (13 hours) rites.

Finally, during electoral campaigns, public broadcasters are in charge of airing the
candidates’ broadcasts.”” The amount of time allocated to candidates depends on the type
of elections. For elections to the National Assembly, candidates affiliated to a political
party represented in Parliament are allocated a total of three hours before the first round,
and one hour and a half before the second round.”" Parties not represented in Parliament
are allocated seven minutes each for the first round and five minutes each for the second
round. For the presidential election, each candidate in the first round is in principle given
two hours on each of the public television or radio channels. In gractice, this time may be
reduced by the CSA when the number of candidates is too high.*”

The CSA is responsible for setting the rules of electoral broadcasts. These rules have
changed over time with the aim of making electoral broadcasts more attractive. In the
past, candidates had to record their broadcasts in the same studio within a very austere
setting. With the new rules adopted by the CSA in May 2004* candidates are allowed
to shoot their broadcasts in whatever setting they like. They have to use public
broadcasters’ staff for at least half of their broadcast time, but are allowed to fill the
other half of their programmes with their own video or sound inserts. In parallel, the
maximum length of spots has been reduced. It was five minutes in 2002 versus 15
minutes in 1988 and 1995. While these changes may contribute to the modernisation
of political expression on television, they also contradict the CSA’s concerns about the
marginalisation of political broadcasts on French television.**

4.4.3 Requirements for cultural programmes

France 2 and France 3 must each broadcast a minimum of 15 public musical, dance or
drama performances per year. They also have to broadcast music programmes — two
hours per month on France 2 and three hours per month on France 3 — with at least
16 hours per year devoted to concerts. Finally, France 2, France 3 and, above all,
France 5 must regularly broadcast programmes on science and technology and the

8 That is official broadcasts paid by the State, which are only allowed during electoral campaigns.

Political advertising paid by candidates is not allowed on French television.

81 Flectoral Code, art. 167(1).

82 Thus, in 2002, each candidate in the first round was allocated 48 minutes on each of France 2,

France 3, France Inter and RFO; each of the two candidates present at the second round were
given 60 minutes.
83 CSA Decision No. 2004-196 of 18 May 2004 concerning the conditions of production and

broadcasting of electoral programmes for the elections for the European Parliament.

84 Jacques Gerstlé, La communication politique, (Political Communication), Paris, Armand Colin,

2004, pp. 74-75.
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social sciences, although there is no quantitative requirement for this kind of
.8
programming.”’

In practice, because the quantitative obligations are somewhat low, public broadcasters
usually air more public performances than required.*® For example, France 2 broadcast
26 public performances in 2002 instead of 15 as required. In addition, public
broadcasters also schedule a significant number of programmes devoted to the arts —
413 hours on France 2 and 322 hours on France 3 in 2002.

Overall, the cultural programming of France 2 and France 3 represent between 9 and
12 per cent of their total schedule. For France 5, which has a special focus on
knowledge and education programmes, it is almost 50 per cent of total programming.
Public broadcasters are doing better in this area than private broadcasters. Yet, it
should be noted that only a small part of this offering is scheduled at peak hours (from
18.00 until 23.00). In this respect, the cultural programming of commercial
broadcasters at peak hours is higher than that of France 2.

The programming obligations of public broadcasters, combined with their editorial
strategy, result in a mixed schedule, of which some features can be highlighted. (See
Annex 1 for more details on broadcasters’ annual output.)

Public channels air regular political shows which are nonexistent on commercial
broadcasters. These include 100 minutes pour convaincre (“100 minutes to convince”)
on France 2, France Europe Express on France 3, and Ripostes (“Replies”) on France 5.
The evening news on France 3, which mixes national and regional stories during one
full hour, is quite popular, with an audience share of between 25 per cent and 30 per
cent. Public broadcasters provide extensive coverage of sports, including tennis,
cycling, rugby, athletics, but have consistently been unable to acquire the rights of
football games. Unlike commercial broadcasters, the public broadcasters have so far
refrained from going into reality television. Some of the programmes of France 3,
including Des Racines et des Ailes (“Roots and Wings”), a magazine exploring the
artistic heritage of landmark cities throughout the world, and Thalassa, a discovery
magazine covering a wide array of stories related to oceans and seas, are widely
acclaimed for their quality. However, public broadcasters’ programmes do not
necessarily gain high ratings. On average, out of the top 100 most popular television
programmes, only four to five originate from public broadcasters.”

85 France Télévisions, Cabiers des charges, (Terms of reférence), available (in French) at
hetp://charte.francetv.fr/ (accessed 13 July 2005).

8 For full details, see Annex 1.

87 Médiamétrie, television annual ratings 2004, available at: http://www.mediamétrie.fr (accessed 25

July 2005).
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4.5 Editorial standards

Within the public broadcasting system, several documents provide rules and guidelines
with respect to ethical and deontological issues. At a general level, the so-called
“objectives and means contract” signed between France Télévisions and the State for
the period 2001-2005 lays down certain editorial principles.*® In this document,
France Télévisions commits itself to providing a large diversity of programmes and to
encouraging creativity and innovation. Viewers must be placed at the heart of the
public broadcasting system and there must be an annual monitoring by the
Government and Parliament of how France Télévisions” programmes reflect the values
of public television — pluralism, ethics, proximity, and open-mindedness. To permit
such monitoring, France Télévisions will provide a series of indicators, the details of
which have not yet been published.

It is also stated that public channels should make every effort to attract an audience
which, in socio-demographic terms, resembles the whole French population.
Moreover, France Télévisions should act as a reference point in French broadcasting:
“Unlike private channels, public television is not seeking an economically attractive
audience, but one that is socially legitimate”.89 Under the objectives and means
contract, there is no quantitative requirement in terms of ratings.

At a second level, France Télévisions has adopted a programming chart providing
editorial rules or guidelines for handling a series of issues (see Table 10 below).

88 i I
See: France Télévisions, Objectives and means contract.

“A la différence des chaines privées, la télévision publique ne recherche pas une audience
économiquement utile, mais socialement légitime”. France Télévisions, Objectives and means
contract, objective II(b).
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Table 10. Excerpts from France Télévisions’ programming chart

Subject Editorial standards

- Freedom of speech. Public television is an essential ingredient for
Preamble and general |  the quality of democracy.

principles - Accountability to the public. Full editorial control of
programming.

- Respect for privacy. Each person has the right to his or her own
image.

- Compassion for victims of crime or tragedy.

- No discrimination based on ethnic, national, race or religious
grounds.

- Prisoners of war must be covered according to the Geneva
Conventions.

Respect of personal

rights and dignity

- Exercise of special care when children are involved. Refrain from
interviewing minors and, when doing so, protect their privacy by
any appropriate technique.

- Programmes for children should promote civic values and
integration. Children should be preserved from commercial
pressure.

- Reminder of the regulations governing programmes that may not
be suitable for minors (identification with specific icons).

Protection of minors

- Prior warning before broadcasting images portraying violence.

- Mindful care and restraint when covering terrorist or hostages
stories, especially avoid providing an excessive platform for
terrorists/kidnappers.

Violence

- Reminder of the general regulations governing television
commercials.

Advertising - The share of a single advertiser must not exceed eight per cent of
France Télévisions’ total advertising revenue.

- Commercial breaks featuring only one brand are not permitted.

- Avoid conflict of interest that may undermine or harm credibility.
Independence and . Collaborations outside France Télévisions are limited (for
impartial coverage example, with training, non-profit organisations, public interest
debates) and must be declared.

L. 90
Source: France Télévisions

Finally, on 24 August 2000 an agreement relating to the ethical behaviour of France 2
journalists and detailing additional production standards was signed between the
. . 5 . 91 . . «s
management and all journalists’ unions.” Journalists are reminded that “images are
. S 292y
never neutral and they carry information, ideas and emotions”.”” While technology

% France Télévisions, Cabiers des charges, (Terms of reference), available (in French) at
http://charte.francetv.fr/ (accessed 13 July 2005).

France Télévisions, Accord d'entreprise relative & la déontologie des journalistes & France 2, available
at http://charte.francetv.fr (accessed 13 July 2005), (hereafter, France Télévisions, Agreement).

91

(2 17 - .
92 France Télévisions, Agreement, art. 3.
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allows live coverage of events, it must be preceded by thoughtful investigation. The use
of external images such as images produced by sources other than journalists must be
limited. Journalists should not accept gifts or favours that may compromise their
independence. They are also barred from engaging in activities outside France 2, such
as media training or events organised by corporations, except when formally authorised
by management.

In practice, public channels are not always the “reference point” that they are supposed
to be. While France Télévisions has refrained from going into reality TV, several of its
talk-shows have repeatedly generated controversy and complaints. Cest mon choix (“Ic’s
my choice”), a talk-show in which individuals defend their lifestyle choices, sparked
protests from some viewers for being futile and vulgar, presenting marginal behaviour
as desirable, or encouraging relativism with respect to social norms.”” However, other
viewers found this talk-show useful and informative in that it contributed to a greater
tolerance toward minorities. Another talk-show, Tout le monde en parle (“Everybody is
talking about it”), was very much criticised after featuring a journalist who alleged that
there was no evidence of a terrorist attack against the Pentagon on 11 September 2001.
This programme’s host has also specialised in asking politicians inappropriate questions
about their sexual preferences and behaviour.

With respect to news, on several occasions France 2 and France 3 failed to meet their
basic obligation to report facts accurately. The most notorious case occurred on 3
February 2004, when David Pujadas, the anchor for France 2’s news bulletin at 20.00,
announced that Alain Juppé, a former Prime Minister, was quitting politics, based on
supposedly authoritative sources. At the same moment, Juppé was being interviewed
on TF1 and explaining that he was not quitting. This error was widely criticised in
other media outlets. In spite of public apologies by Pujadas, the chair of France
Télévisions decided to suspend him for 15 days and France 2’s news director was
forced to resign. The CSA also blamed France 2. In a separate case, France 3’s news
department presented a person, a porter at the Otly airport, as a potential terrorist
whereas investigations showed that he was the victim of a family feud.

These incidents certainly demonstrate one of the structural problems of public
channels. Because they are required to compete with commercial channels and achieve
high ratings, journalists are prone to take exaggerated risks and cover stories without
cross-checking their sources. This might be the combined effect of insufficient training
and the strong competition among journalists, which lead some of them to sidestep
ethical rules in order to break hot stories.”

% This talkshow was cancelled in July 2004, following a conflict between its host and its producer.

% OSI roundtable comment and comments submitted by media experts to EUMAP.
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5. REGULATION AND MANAGEMENT OF COMMERCIAL
BROADCASTING

There are three terrestrial commercial channels, each with a specific format. TF1 is a
general-interest and family-oriented channel. M6 targets young audiences with reality
TV, series and current affairs magazines. Canal+ is a Pay-TV channel focusing on
movies and football matches. Reaching one third of the audience on average and
getting half of the television advertising revenues, TF1 enjoys a dominant position
which has no equivalent in other industrialised countries. Apart from the general
obligations imposed on all broadcasters, commercial broadcasters have only a few
specific obligations. Although there are complex cross-ownership rules, they do not
prevent broadcasters from being part of larger communication groups involved in cable
and satellite operations, television production or video publishing.

5.1 The commercial broadcasting system

France’s three national commercial television stations are TF1, Canal+ and M6. They
are each part of larger broadcasting groups involved in production, video-publishing,
cable and satellite operations.

The radio sector is dominated by three main groups — NRJ, RTL (Bertelsmann) and
Europel (Lagardere Group). Each of these groups run several networks of radio
stations. In addition, there are about 1,000 independent radio stations, some of them
affiliated to national networks.

Since its inception as a private broadcaster in 1987 through privatisation of the first
public channel, TF1 has constantly been the most popular channel, attracting roughly
one third of the total viewership. A general-interest and family-oriented channel, TF1’s
programming is centred on television series, feature films, sports and entertainment
shows in primetime, games and entertainment shows in access primetime, and current
affairs and talk-shows at late night hours. TF1’s newscasts are particularly successful,
with an average audience of seven million viewers for the 13.00 newscast and 8.7
million viewers on average for the 20.00 news, which is twice as much as France 2’s
newscast. TF1 is the broadcasting branch of TF1 Group which is also involved in
audiovisual production, video-publishing and channels on cable and satellite. It is
controlled by Bouygues, a family company that started its business in public works.”

Established in 1986, M6 initially specialised in music programmes and television series,
targeting young viewers. M6 has diversified its output over time by scheduling very
popular current affairs programmes and documentaries in primetime. More recently, M6
has committed itself heavily to reality TV and imported formats such as Big Brother or

%5 On the history of TF1, see: Pierre Pean, Christophe Nick, 7F1, un pouvoir, (TF1, a power), Paris,
Fayard, 1997.
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the Bachelor. So far, M6 has implemented a “counter-programming strategy” by trying
to broadcast different programmes than those aired by TF1 and France 2 at the same
time. As shown in Annex 1 (Table A8), M6 has a very distinctive output, with only very
short newscasts (known as “six-minute news”), broadcast six minutes before 13.00 and
20.00, and almost no sports programmes. This strategy might be revised in the near
future as it is apparent that M6 plans to buy sports broadcasting rights.

Set up in 1984, Canal+ is the oldest of the private channels. It offers a scrambled
subscription service, which requires the use of a decoder device to watch its
programmes except for those that are not encrypted (at midday and from 19.00
through 20.30). It is focused on feature films and sports, notably football games.
Although initially greeted with widespread scepticism, Canal+ has done exceptionally
well during the past decade, reaching a peak of 4.6 million subscribers in 2000. It
exported its format to European countries such as Spain, Belgium and Poland. Since
2002, Canal+ has gone through a more troubled period due to the reorganisation of its
parent company, Vivendi, the increasing competition of other movie channels available
on cable and satellite, as well as of DVDs, and, finally, the exhaustion of its inital
format. This was reflected in the decline of the subscriber base of Canal+, from 4.576
million in December 1999 to 4.35 million in December 2003.”° However, the recent
purchase of all the French football championship rights and the development of digital
television — which would allow Canal+ to offer several television services on the same
channel — might stop this decline. This is apparent in the increase of the subscriber
base to 4.7 million in December 2004.

5.2 Commercial television ownership and cross-ownership

Ownership and cross-ownership in the media sector are governed by the Law on
Freedom of Communication 1986, supplemented by subsequent laws and decrees. On
the one hand, various provisions impose limits on concentration of ownership for each
type of medium (terrestrial television, terrestrial radio, satellite platform and cable
systems).” There is no limitation on the number of cable or satellite channels that one
single company may own. Foreign ownership is also limited to a maximum share of 20
per cent in one broadcasting company. On the other hand, cross-ownership is limited
by the so-called “two-out-of-three situations” (2/3 rule) rule applying both at national
and regional levels (see Table 11 below).”

% Canal+ annual reports. As new subscribers are recruited each year, this means that a significant
number of subscribers (almost 10 per cent in 2003) chose not to renew their subscription.

%7 French regulations may be somewhat confusing as they refer in some instances to “conduits” (the

operation of a cable system), in other instances to “contents” (the provision of a nationwide
television service), and in still other instances to the provision of a “conduit service” (as is the case
with satellite television service, which does not fall in either of the two regulations)

% For a detailed presentation and discussion of the French ownership and cross-ownership

provisions, see: Derieux Emmanuel, Droit de la communication, (Communication Law), LGD],
Paris, 2003. (This book is regularly updated and readers are invited to ask for the latest edition.)
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While these provisions seek to ensure political and programming pluralism through
diversity in media corporations, they have been criticised on several grounds. Their
effectiveness has been questioned, since neither the CSA nor any other specialised

. : . . 99
agency has the authority to approve ownership changes in the media sector.” When
Suez sold most of its share in M6 to RTL Group, the CSA could only remind RTL of
the obligations placed on the channel at the moment of its licensing.'”

Ownership limitations are also said to be excessively rigid and do not allow for quick
necessary adjustments in such a fast-developing sector as broadcasting. These
limitations are also criticised for not being sufficient to guarantee pluralism in
society'®". The existence of many owners may not translate into pluralistic diversity if
owners hold similar views and values. Moreover, market forces can push even diverse
owners toward providing similar content in order to reach the same dominant segment
of audience. That is why the French regulation of ownership and cross-ownership is
complemented by regulation of the content provided by each outlet.

A constant tension in France’s ownership regulations is how to reconcile the creation of
major communication groups able to compete with other multinational holdings at
international level (which requires some concentration) with pluralism and diversity of
the media (which requires anti-monopoly regulation). Successive governments have
coped with this challenge in different ways in the past. When the (then) public
broadcaster TF1 was sold off to private interests in 1987, the Hachette group’s bid
failed, in part because of its strong presence in print media. Ten years later, both
President Jacques Chirac and Prime Minister Lionel Jospin applauded and supported
the acquisition of Seagram (Universal) by Vivendi.

To date, the main effect of cross-ownership regulations has been to keep broadcast
media apart from print media. These regulations have not closed the audiovisual
market to foreign companies, as is demonstrated by the rampant Americanisation of
cable operators and in the takeover of M6 by RTL Group. In the latter case, it seems
that economic realism has prevailed over legal regulations.

To take into account the new situation that digital transmission will create, additional
. . . 102 - . .
cross-ownership regulations were passed in 2001, ™ including a maximum of seven

licences for digital television services hold by a same company.

" The CSA must be notified of significant changes (over 10 per cent of capital) in ownership. Law

on Freedom of Communication 1986, art. 38.

1% The CSA could suspend the licence of MG if it considered that the new owner did not respect the

obligations attached to the licensing contract.

01 Qee for example, the memo issued by the Observatoire francais des medias (OFM), a critical

media watchdog organization: La concentration des medias en France, (Media concentration in
France), no date, available at http://www.observatoire-medias.info (accessed 4 August 2005). The
OFM memo states that television ownership regulations are clearly insuffisicient because they did
not prevent alliances among TV private operators, as well as dangerous connections between the
television sector and other economic sectors (p. 9).

"2 Through Law No. 2001-624 of 17 July 2001.
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Table 11. Ownership regulation
Licence . . Foreign .
Ownership by a single company . Cross-ownership
Term ownership ..
(per cent) restrictions
(years) (per cent)
- Less than 49 per cent (except if
o the average audience share is
Ar; ;:Hilnf:' below 2.5 per cent). One company may
National year ’ - If above 15 per cent in one not hold more than
. with one . Below 20 per .
Tcrresmalm3 possible station, then less than 15 per cent one licence for
Television extension for cent in the second station. national sefvice.
five years.'" - If above 5 per cent in 2 2/3 rule.
stations, then less than 5 per cent
in the third station.
An initial ten- If seyeral televmzn
Local year licence, statlor;sl op erzge ’
oc .
. with two Below 20 per rotal serve
Terrestrial . Below 49 per cent population must be
. possible cent e
Television extensions. cach less than 12 million
for five )ears inhabitants.
years. 2/3 rule.'”
If several networks
o d, total d
An initial five- owned, fota’ serve
car licence population must be
. year ’ less than 150 million
Terrestrial with two Below 20 per | . .
. . None inhabitants and the
Radio possible cent .
extensions. cach audience share below
’ 20 per cent of the
for five years. .
total radio.
2/3 rule.'”
Below 50 per cent.
If more than 1/3 in one service, One company ma
Satellite then less than 1/3 in the second pany may
. ; not hold more than
television 10 years service. None .
. . two licences for
service If more than 5 per cent in two . .
. satellite TV service.
services, then less than 5 per cent
in the third service.
Satellite radio 5 years Below 50 per cent None None
Cable systems 20 years None None 2/3 rule.'”
106

Source: Adapted from E. Derieux

'% Defined by the Law on Freedom of Communication 1986 (Article 41-3) as reaching a population

of over 10 million habitants.

104

105

Before 1 January 2002, two extensions (each of five years) were possible.

2/3 rule: a company may not meet more than two of the following situations: holding a licence

for one or several terrestrial television services reaching more than four million viewers; holding a
licence for one or more radio services reaching more than 30 million viewers; publishing or
controlling one or several daily newspapers with a national market share over 20 per cent. (An
equivalent rule applies at the regional level.) This rule was changed by the Law on Electronic
Communications 2004, which removed a fourth situation: holding one or more authorisations to
operate cable systems serving more than eight million viewers.

196 Ermmanuel Derieux, Droit de la communication, (Communication Law), LG DI, Paris, 2003.
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5.3 Programme framework

In addition to the general obligations on all broadcasters (see Section ©6), private
broadcasters are required to comply with specific programming or production
requirements as a result of the licensing contracts signed with the CSA (see section 3.2.)

Table 12. Private broadcasters compliance with their programming requirements

(2002)
TF1 M6
Requirements | Compliance Requirements Compliance
News and . 800 hours/year 881 hours None
current affairs
1,000 hours /year 1155 h.ours
Programmes for 35 mins None
young people 50 hours/year in | 50 hours 38
documentaries mins
+ Minimum: one per cent
. Investment: of production 1.01 per cent
Animated :
ForAmmes 0.6 per cent of | 0.66 per cent investments
prog turnover - Minimum: 50 per cent | 55.4 per cent
of European works
« Minimum: 30 per cent
of total programming 31.9 per cent
hours 7P
+ Minimum: 50 per cent
of French music during 574 per cent
Music music programmes
programmes None Minimum investment:
€21.43 million €29 million
- 150 video-clips of 150
French artists
+ 30 video-clips of brand 48
new artists

Source: CSA'”

Among commercial broadcasters, Canal+ is subject to very specific regulations due to
its special format. When Canal+ was launched in 1984 as a Pay-TV channel centred on
movies, it was authorised to broadcast many more feature films than other
broadcasters. It also enjoyed the advantage of being allowed to schedule films only one
year after their release at cinemas, versus 24 or 36 months imposed on other
broadcasters. As compensation, Canal+ agreed to invest a significant share of its
resources in funding the French film industry. This deal is reflected in the

197 Tnformation from the CSA website.
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programming and production obligations placed upon Canal+ through decrees and
conventions, as shown below in Table 13.

Table 13. Canal+ obligations, as compared to other broadcasters (2002)

Canal+ Other broadcasters
Maximum number of 500 (of which 150 between . . .
feature films per year midnight and noon) 192 (144 in prime time)

20 per cent of annual revenue
(12 per cent to EU and 9 per cent | 3.2 per cent of turnover
to FL)

4.5 per cent of turnover to EU
and FL works

Minimum investment in
movie production

16 to 18.5 per cent

Audiovisual production

EU: European works; FL: works originally produced in French language
Source: CSA, Canal+'®

In practice, the legal obligations on commercial broadcasters allow for great flexibility
in programming strategies. After focusing on entertainment, games and talk-shows
until the end of the 1990s, TF1 shifted to a more balanced schedule including action
movies, television series and football matches. TF1 has been especially successful with
its television drama series, 60 of them being among the 100 biggest audiences of the
year. Moreover, almost all of them are French productions, which contradicts the
common idea in France that only American series and movies perform well. A core
element in the TF1 programming line-up is the popularity of the 20.00 newscast,
which attracted on average 8.7 million viewers in 2003 and has the merit of retaining a
substantial audience before and after the newscast.

TF1’s news anchors have not been changed for 15 years. The most amazing aspect of
TF1 is its apparent ability to achieve high ratings whatever type of programme is
provided, as if TF1 viewers were primarily attached to the channel’s style rather than to
the content of programmes. Finally, TF1’s management is very responsive. Unpopular
programmes are quickly cancelled and hosts and producers failing to perform well are
immediately replaced. After it spurned reality TV as “trash” in 2000, TF1’s
management launched the station’s own reality TV programmes the following year.

As for M6, regulation did not prevent the channel from heavily resorting to reality TV
programmes, mainly by importing foreign formats such as Big Brother, The Bachelor
and Pop Idol. M6 also offers many imported American series, but also some innovative
current affairs or discovery magazines, notably Capital, which covers a broad range of
societal issues in a lively and fresh style, or Zone interdite (“Forbidden zone”) which
boldly tackles controversial issues related to new trends in lifestyles. It seems that M6 is

198 1nformation from the CSA website and Canal Plus website, available at
http://www.canalplusgroup.com (accessed 14 August 2005).
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now at a cross-roads and has to decide whether it will compete more directly with TF1
by targeting a larger audience and offering a wider range of programmes, including
news programmes, which do not exceed two ten-minute sequences a day, and sports.

5.4 Editorial standards

Some of the editorial standards applying to commercial broadcasters are laid down in
the licensing contract they signed with the CSA. More specifically, these contracts state
that:

« Sources should be checked and identified whenever possible. Uncertain or
unchecked news must be presented as such.

o The use of surreptitious newsgathering techniques such as hidden cameras or
microphones should be limited and explained to the audience.

o The use of telephone polls or on-the-spot interviews should not be presented as
representative of the whole population.

o Broadcasters should refrain from using technical tools that modify the content
or meaning of images, with the exception of television series or entertainment
programmes and only if this is explained to the audience.

o Images presented by television stations should be directly related to the story.
Images taken from archives should be cleatly labelled as such and their origin
and date should be mentioned.

o Images or sounds that are re-enacted or dramatised cannot be presented without
informing the public.

o Mixing of news and entertainment should be avoided.

o Broadcasters must use professional journalists in producing their news
programmes.

In addition to their contractual obligations, TF1 and M6 have adopted their own
editorial standards. In 1994, TF1 adopted 18 ethical rules, which are essentially similar
to those laid down in its licensing contract with the CSA. The 2003 annual report of
TF1 states that the company “has made numerous efforts in terms of ethical
broadcasting.”'”” Tt further states that the station “has created an internal programme
conformity service which exercises control of all the programmes scheduled for
broadcasting on the channel.”

' TE1, Annual Repors 2003, p. 32.
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6. BROADCASTING REGULATION — COMMON
OBLIGATIONS

While there are specific obligations for public broadcasters and for private broadcasters,
respectively, private and public broadcasters are to a large extent bound by the same
obligations. For public television and radio stations, these obligations are set down in
their terms of reference (cahier des c/mrges).”o For commercial terrestrial television and
radio stations, and channels available on cable and satellite, they are stated in their
licensing contract (convention). The use of two different terms for quite similar
regulations highlights the fact that obligations on public television and radio stations
are imposed by the Government through decrees, whereas obligations placed on
commercial television and radio stations result from contractual agreements between

them and the CSA.'"!

The common obligations for public and private broadcasters are intended to ensure
pluralism and diversity of opinions, protect young viewers, and limit the scope of
advertising. In France, as in many other countries, freedom of communication is
regarded as one of the basic prerequisites for democracy. However, it is also recognised
that some restrictions on communication are necessary in order to foster social
cohesion, justice and other values such as human dignity, and also to protect other
freedoms, notably ownership rights. Another substantial part of these obligations are
designed to defend French identity and cultural diversity, through programming
quotas and restrictions, and a unique system of supporting the production of French
language movies and audiovisual works.

6.1 Pluralism and information fairness

The French regulatory framework makes a distinction between two kinds of pluralism
— external pluralism and internal pluralism. External pluralism relates to the diversity of
channel operators, which is reached through the licensing process, under the
responsibility of the CSA, and based on ownership and cross-ownership regulations
(see section 5.2). Internal pluralism relates to the diversity of programmes provided on
each channel, which is also one of the CSA’s remits. These are construed along the
following lines — general guidelines for internal political pluralism and regulations
during electoral campaigns.

19 These are contracts between public broadcasters and the State, which are formalised by decrees.

""" The distinction between cabier des charges and conventions remains minor and somewhat formal.
It does not really oppose hierarchical regulation (for the public sector) to contract-based
regulation (for the private sector). First, the CSA is also involved in designing regulations
applicable to public broadcasters by advising the Government on their terms of reference. Second,
the licensing contracts for private television stations follow general guidelines established by law
and only minor changes can be negotiated with the CSA.
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6.1.1 General guidelines for internal political pluralism

Regarding internal pluralism, the CSA has set up several guidelines, basically all
revolving around the idea of equal time provision. Until 2000, all television stations
had to comply with the so-called “three-thirds rule” when covering political activities.
This meant that stations had to devote one third of their airtime to Government
officials, one third to the political parties represented in Parliament which supported
the Government, and another third to the political parties that represented the
opposition in Parliament.

In January 2000, the CSA amended its policy on political pluralism on television and
established new standards, known as the “reference principle”. On the one hand, the
CSA adjusted the three-thirds rule, by requiring an “equitable” access to television for
those political parties not represented in Parliament. The basic rule for political
pluralism has consequently been rephrased as follows,

The airtime devoted to politicians standing for the opposition in Parliament
may not be less than 50 per cent of the total airtime devoted to politicians
standing for the Government and for the majority parties in Parliament.
Moreover, channel operators have to ensure that an equitable amount of
airtime is devoted to politicians standing for those parties, which are not

) . 112
represented in Parliament.

As yet, however, the exact meaning of “equitable” in this context does not seem to have
been defined by the CSA.

On the other hand, the CSA stated that, besides quandtitative indicators focused on
politicians’ public statements, a more qualitative evaluation of the coverage of politics

e media was needed. is mean at television channels must take other
by th d ded. Th t that tel hannel t take oth
parameters into consideration, such as the duradon, format and audience of
programmes devoted to politics.

Practically, it seems that the new reference principle inaugurated in January 2000 has
only changed the “three-thirds rule” into an “about 30 per cent-30 per cent-30 per
cent and roughly ten per cent” rule. Judging by the official statements of the CSA, it is
not clear how the qualitative assessment of political coverage has been implemented.

6.1.2 Regulations during electoral campaigns

During electoral campaigns a special regime applies, the details of which are set up by the
CSA depending on the nature of the election. As a general principle, two periods are
distinguished. In the first period, which covers the so-called pre-campaign or non-official
campaign, broadcasters must ensure that all candidates for public offices have “equitable”
access to the screen. Again, the term equitable has not been precisely defined by the CSA,

12 CsA legal texts, available on the CSA website at
hetp://www.csa.fr/infos/ textes/textes_detail. php?id=8546 (accessed 4 August 2005).
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but from the observations and comments made by the CSA, it can be inferred that it
means proportional to the public support gained by candidates as registered in opinion
polls. The CSA also specifies when this pre-campaign period starts.' '

Then, during the official electoral campaign, an equal time provision applies and
broadcasters have to devote equal airtime to each candidate. While this rule is easy to
implement for presidential elections, where individual candidates compete at the
national level, it is more complicated for elections taking place within sub-national
districts. The performance of television stations regarding political pluralism is
reviewed monthly by the CSA on the basis of the three latest months. When the CSA
considers that a broadcaster’s coverage is unbalanced, a formal notice reminding of the
reference principle and calls for the necessary adjustments are sent to the respective
broadcaster.'*

Formerly a major issue in French broadcasting, the coverage of politics is now much
less debated. The major parties are content with the current situation and only
complain about technical issues, such as the way the airtime devoted to politicians’
wives is counted or whether the appearance of politicians in entertainment shows
should be taken into account.

6.2 Defence of cultural diversity

The defence and promotion of French culture is a cornerstone of French broadcasting
regulation. Successive Governments, of the right and left alike, have constantly held
the view that cultural and media products are different from other forms of
merchandise because they encapsulate part of the country’s identity. As a result, France
— backed by some other countries such as Canada — has become the leading exponent
of a “cultural exception” to free-trade principles and championed the right to support
and protect the development of a local, creative and pluralistic cultural life. It should
be noted that, in an interesting tactical move initiated in 2000, the notion of cultural
exception has been rephrased more positively as “cultural diversity”.

At the European level, this concern was partly taken into account in the political
compromise that led, in 1989, to the adoption of the EU “Television without

'3 French electoral legislation only recognises the official campaign period, which usually starts three
weeks before the election day. However, in most cases, the real launch of the campaign process is
much earlier. Depending on the nature of the election, but also on the political climate, pre-
election campaigns start from six to two months before the election day.

14 A good example of the CSA’s monitoring action is provided by the recent campaign on the

European constitution. In several instances, the CSA sent letters to broadcasters, inviteing them
to give more airtime to opponents of the EU constitution. Further details available on the CSA
website at http://www.csa.fr/infos/controle/television_elections_detail.php?id=24604 (accessed 4
July 2005).
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. . .11 . . .. .
Frontiers” (TWF) Directive,'” which recognised the principle of quotas, although in
an ambiguous form. At the national level, it is reflected in programming obligations
and restrictions as well as in provisions to encourage French-language productions.

More recently, the representation of French society’s cultural diversity — referring to
the portrayal of “people of foreign origin” on television — has become an issue and led
to some changes.

6.2.1 Programming obligations in the form of quotas

Some 60 per cent of the movies and series broadcast by television channels have to
originate from European countries and 40 per cent from French speaking countries,
which include non-European countries, notably Canada. This requirement applies to
the entire schedule and also specifically to primetime hours, from 20.30 to 22.30, in
order to avoid the programming of European or French-language programmes only
during late night hours. For television series it has now been extended to peak time
(between 18.00 and 23.00).

Radio stations must also comply with a quota system that has been partly inspired by
the Canadian experience. These quotas were set up in order to promote French singers,
but also to fight the shrinking of French play-lists. In 2000, only 24,400 different
songs were played on French stations compared to 56,300 in 1995, and half as many
different artists. As a general principle, 40 per cent of the songs played must be in
French or in a regional language spoken in France (such as the languages of Corsica or
Brittany), and 50 per cent must be new releases or originate from brand-new artists
(what the French call “new talents”). To cope with the various formats in use on
French radio stations, the Law of 1 August 2000 introduced two new options.""® Radio
stations with an “oldies” format must broadcast 60 per cent of their total number of
songs in French, and still ten per cent of the total must be new releases. Radio stations
with a format centred on new releases, must broadcast 35 per cent of songs in French.
A quota of 25 per cent of these songs in French must be by brand-new artists.

15 EU “Television without Frontiers Directive”: Council Directive of 3 October 1989 on the
coordination of certain provisions laid down by law, regulation or administrative action in
Member States concerning the pursuit of television broadcasting activities, 89/552/EEC, OJ L
298 of 17 October 1989, as amended by European Parliament Directive of June 1997,
97/36/EC, OJ L 202 60 of 30 July 1997, consolidated text available on the European
Commission website at http://europa.eu.int/eur-

lex/en/consleg/pdf/1989/en_1989L0552_do_001.pdf (accessed 15 March 2005).

Article 28 of the Law on Freedom of Communication 1986, modified by the Law of 1 August
2000.
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6.2.2 Programming restrictions

In an attempt to protect the movie industry from the competition of television, two
kinds of time restrictions are imposed on broadcasters. The first one is known as the
“chronology of media” and sets up various minimal periods of time between a film’s
release at movie theatres and its distribution over other media (see Table 14). This
chronology was initially laid down by French legislation. Since 1997, in accordance
with the revised TWEF Directive the chronology principle is stipulated in the
contractual agreements between broadcasters and movie industry associations — Bureau
de liaison des industries du cinema (BLIC) and the Syndicat des réalisateurs. The latest
agreement was signed in January 1999 for a five-year period and goes as follows:

Table 14. Chronology for the distribution of feature films to various media

T T+6 T+9 T+ 12 T+ 24 T+ 36
months months months months months
. Pay per view Free-to-air .
Film release Video or or video on Pay-TV TV if film Free-to-air
DVD vV
demand co-produced

Secondly, broadcasters are not allowed to broadcast more than 192 feature films per
year, with a maximum of 144 in primetime hours. In addition, films cannot be
broadcast on Wednesday and Friday evenings, during the whole of Saturday and before
20.30 on Sundays. Special provisions apply to Canal+ and movie channels available on
cable or satellite. All broadcasters regularly comply with these limitations, indeed they
tend to broadcast fewer movies than allowed.

6.2.3 Support of European and French movies and TV productions

Support for French movies and television productions takes two forms. First, free-to-
air broadcasters — with the exception of France 5 and Canal+'"” — must allocate a
minimum share of their total revenue from the previous year (3.2 per cent since 2002)
to the production of European movies. In addition, 75 per cent of these investments
must be devoted to independent producers. Regarding investments in European or
French-speaking audiovisual works, there are also thresholds for each broadcaster
depending on its situation (see Annex 1). In all cases, two thirds of the investments in
audiovisual works must be devoted to independent producers.

Second, all television channels, whether terrestrial or distributed on cable and satellite,
must contribute around five per cent of their net revenue from the previous year to the
Fund for Support of Programmes Industry (Compre de soutien aux industries de
programmes — COSIP), which also draws cash from taxes on movie theatre tickets and

"7 As indicated above, Canal + must devote 20 per cent of its annual revenues to movie production.
France 5 is exempted from this obligation because it does not broadcast movies.
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video rentals.""® (See Table 15 below.) The COSIP allocates grants and subsidies to
French movies and producers of audiovisual works. In effect, the COSIP operates as a
cross-subsidy mechanism between advertisers and producers, and also between foreign
and French producers. For instance, the more successful an American movie is at the
box-office (and hence, the greater the collected tax), the more significant the subsidies
to French producers will be. Some might say that, ironically, thanks to the COSIP,
American cultural imperialism nourishes French cultural diversity

Table 15. COSIP financial statement (2001)

Income Expenditures
Item € Million Item € Million

Tax on tickets to 96.85 Selective support to movie 73.56
movies theatres productions
Tax on broadcasters 118.00 Automatic support to movie 143.93
revenues productions
Tax on video rentals 10.37 Management costs 9.54
Sub-total for movies 227.00 Sub-total for movies 227.00
Tax on broadcasters 209.77 Support to TV productions 202.71
revenues
Tax on video rentals 1.88 Management costs 8.89

S.ub—.total for 211.60 Sub-total for audiovisual 211.60

audiovisual works works

Source: CNC!'"?

6.2.4 Representation of the French society’s cultural diversity

This topic only became an issue — although not a prominent one — in the late 1990s as
part of the general political agenda on the integration in France of people coming from
foreign countries (about ten per cent of the total population). While many viewers and
media observers would concede that the diversity of French society is very poorly
reflected on French television, regulation in this field, for example in the form of
quotas, is difficult, or even impossible, to implement.'*’

""® The Law of Finance for 2005 introduced a new tax on SMS (telephone messages) to fund the
COSIP.

Centre national du cinéma (CNC), information from the CNC website, available at
hetp://www.cnc.fr/cncinfo/282/13.htm (accessed 8 August 2005).

This was one of the topics discussed at a conference “Ecrans pales”, (“Coloutless screens”)
organised on 26 April 2004 in Paris by the CSA, along with the High Council for Integration
(Haut conseil a intégration — HCI) and the Action and Support Fund for Integration and against
Discriminations (Fonds d action et de soutien pour lintégration et la lutte contre les discriminations —
FASILD), (hereafter, Conference on “Colourless screens”)
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Under the French Constitution, all citizens are considered equal whatever their origin.
Ethnic groups must not be identified as such and cannot be counted.”' Consequently,
policies on positive discrimination cannot be implemented and are opposed by many
political parties, as they are considered a first move toward a “communitarian” society
at odds with the French republican ideal. From a legal perspective, only negative
discrimination — for instance, denying a person a job on the grounds of their origin —
can be combated, which is often difficult since evidence can rarely be gathered.

In February 2001, a new obligation was added to the terms of reference of France 2
and France 3 whereby the two public service broadcasters had to promote “the
different cultures constitutive of the French society without any kind of
discrimination.”’** In the same year, the CSA introduced a change in the licensing
contracts of TF1, M6 and Canal+ to ensure that the private broadcasters’
programming reflects “the diversity of origins and cultures within the national
community.”'?

Besides its general and somewhat abstract obligations, as of January 2004 France
Télévisions has implemented an action plan'** that includes measures to increase the
representation of foreign people who live in France (instead of people from foreign
countries) in programmes and debates. Since 2001, France 3 has had a special week to
promote integration and fight discrimination, during which the programming schedule
of the public broadcaster is focused on foreign people living in France and French
people with an immigrant background. The management of France Télévisions also
sent a letter to the producers of fiction and current affairs programmes, urging them to
take into account the representation of foreigners living in France. The station has also
established a training scheme for young journalists with an immigrant background, in
cooperation with two schools of journalism.

Similarly, private broadcasters have committed themselves to the promotion of
diversity in their staff and in the casting of their programmes. Thus, TF1’s Annual
Report 2003 states that “TF1 pursues a policy of integrating journalists from national

121 . L PR . .
Any mention of ethnic origin, colour or religion in official documents and reports of private or

public companies is illegal according to the French Penal Code. For example, a company is not
allowed to keep records of its employees’ national or ethnic origin, even for private purposes. The
notion of “visible” minorities, that some people use, has been sharply criticised because it would
legitimate discriminations based on the colour of skin or physical traits.

122 Article 2 of the terms of reference of France 2 and of France 3 (same text for both).

125 For more details on these changes, see: Haut Conseil & 'Intégration, Diversité culturelle et culture

commune dans [audiovisuel. Avis & Monsieur le Premier Ministre, (Cultural diversity and common
culture in the broadcasting secror. Note to the Prime Minister), Paris, 17 March 2005, available at
http://www.premier-ministre.gouv.fr/IMG/doc/Avis_HCI_audiovisuel.doc (accessed 4 August
2005), (hereafter, HCI, Cultural Diversity).

A presentation of this plan is available at
http://www.francetelevisions.fr/recup_data/recup_8.php?id=37&lg=fr&mode=html&year=2004
&article=0&month=10 (accessed 4 August 2005).
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minorities [sic], both in the news division and in the sports division. Furthermore, TF1
is diligent in promoting the presence of visible minorities in its most popular fiction
dramas.”'” M6 underlines that several of its shows’ hosts have an immigrant
background.

In a recent report, issued on 17 March 2005, the High Council for Integration

(Haut conseil a l'intégration — HCI), an ad hoc commission set up by public authorities
to monitor integration issues and suggest policy changes, recommended broadcasters:

o to give a “more realistic and balanced picture of French society’s diversity and
plurality”;

« to not mention the origins of individuals in news whenever this is not pertinent
information;

 to ensure that the different components of French society are represented in
their staff.

The HCI suggested the inclusion of these principles in the broadcasters’ licensing
contracts with the CSA and recommended that the CSA monitor how broadcasters
respected these principles.

The HCI report is a follow-up to the conference “Colourless screens” organised by the
HCI and the CSA on 26 April 2004.'”” Participants in the conference said that they
noted positive changes in the depiction of French society’s diversity in youth
programmes and fiction, but also that people with foreign origins were under-
represented among journalists and show hosts.

6.3 Protection of minors

Over the last decade, the portrayal of violence and more generally the broadcast of
programmes that can be offensive or undesirable to a young audience, has been a
recurring issue in the French broadcasting sector.'”® To address this problem, the CSA
has followed an approach mixing administrative intervention and self-regulation by
broadcasters. According to the CSA, the objective of this policy is not to “sanitise
television by prohibiting any portrayal of violence or eroticism”, but to increase the
awareness of broadcasters and parents about the potential negative impact of some
programmes. Therefore, in cooperation with broadcasters, the CSA designed a

25 TF1, Annual Report 2003, English version, p. 32. It is interesting to note the hesitation in this

report between the terms national minorities and visible minorities.

126 'HCI, Cultural Diversity.

12
7" Conference on “Colourless screens”.

128 Kriegel Blandine, La violence & la télévision. Rapport & M. Jean-Jacques Aillagon, ministre de la

Culture et de la Communication, (Violence on television. Report to the Minister of Culture and
communication, Mr Aillagon), Paris, La Documentation frangaise, 2002.
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framework for categorising programmes, which was first implemented in 1996 and
adjusted in November 2002. This classification frame currently consists of five

categories of programmes depending on their potential harmful effects on young
viewers. (See Table 16.)

Programmes within the categories two to five must be identified by a small icon
appearing on television screens before or during their broadcast. Programmes in
Category 4, including particulatly violent movies and erotic movies, must be broadcast
after 22.30. For programmes in Category 5, which are mostly pornographic movies,
stricter regulations apply. They can only be broadcast on scrambled channels after
signing a contract with the CSA, which sets up the maximum number of broadcasts
permitted per year, and requires the channel to invest in movie production. In
addition, these programmes can only be broadcast between midnight and 05.00 and
viewers must enter a specific personal identification code for each programme.

Table 16. Categorisation of programmes in terms of suitability for young viewers

Category 1 Category 2 Category 3 Category 4 Category 5

Suitable for
all viewers

Not suitable for
viewers under the
age of ten

Not suitable for
viewers under

the age of 12

Not suitable for
viewers under

the age of 16

Not suitable for

viewers under the age
of 18

Icon appearing at

Icon appearing

Icon appearing

Icon appearing

the beginning of | during all the | throughout the throughout the
the programme programme programme programme
Can only be
broadcast on
Can only be scrambled channels
broadcast after . dal.ldhbetv(vieen
22.30 midnight and 05.00.

PIN necessary to
access each
programme.

Source: CSA'’

The implementation of this system largely relies upon the self-discipline and social
responsibility of broadcasters and parents alike. Broadcasters have the responsibility to
determine whether a programme is not suitable for young viewers and, if so, to identify
the programme with the appropriate icon and to schedule it at the appropriate time.
Parents are left with the responsibility of controlling their children’s behaviour and
determining which programmes they are allowed to watch. Ideally, the identification of

129 Tnformation from the CSA website, available at
http://www.csa.fr/themes/television/television_signaletique2.php (accessed 22 June 2005)

698

OPEN SOCIETY INSTITUTE 2005


http://www.csa.fr/themes/television/television_signaletique2.php

FRANCE

programmes with icons will serve to start discussions between parents and children
about the nature and effects of television.

6.4 Advertising and sponsoring

In accordance with the TWF Directive, advertising time is limited on French
television. For private broadcasters, the ceiling is 12 minutes per hour, with a
maximum average of six minutes per hour on a daily basis. For public broadcasters the
ceiling was previously the same as for private broadcasters, but it has been gradually
lowered to eight minutes per hour.'”’

Bans on the advertising of tobacco, alcohol and medical products, as well as guns and
weapons, are also in accordance with the TWF Directive. In France, additional bans
exist on the advertising of some other products or services, such as movies, books
publishing (except for cable and satellite channels), retail stores and chains (except for
local and cable and satellite channels). As of January 2004, print media are now
allowed to advertise on television. The ban on retail stores television advertising, which
prevent huge companies such as Carrefour or Galeries Lafayettes from reaching
television audiences, was initially set up to protect regional dailies’ advertising revenues.

It is likely to be lifted by January 2007.

Regarding the content of television commercials, three mechanisms of control are in
operation. First is the Office for Monitoring Advertising (Bureau de vérification de la
publicité — BVP), which is an independent body jointly set up and financed by media,
advertising agencies and advertisers. Based on the ethical norms recognised by the
profession, the BVP provides opinions and recommendations on commercials before
they are broadcast. In 2002, the BVP issued 12,403 opinions on television advertising
spots, of which six per cent recommended changes.”’ However, these
recommendations are not binding'>* and even if the BVP agrees to the broadcasting of
an advertisement, the CSA or another party can still file a suit against broadcasters or
advertisers. The BVP also runs a legal consultancy service.

Second, most television stations have an in-house department for screening
commercials before they are broadcast. Finally, the CSA can carry out additional
controls or request the withdrawing of commercials. On several occasions, the CSA has
issued warnings to broadcasters about the representation of women and the role
assigned to children in television commercials.

1% Law on Freedom of Communication 2000, art. 15. Concerning the financial consequences of this
provision, see section 4.2 of this report.

31 “Publicité et auto-discipline: role et mission du BVP” (“Advertising and self-regulation role and

missions of the BVP”). Talk given by Joseph Besnainou, General Director of BVP at the conference

“La semaine de la publicit¢”, (“The advertising week”), Paris, 24 to 27 November 2003.

"*2 Only ten recommendations out of some 13,000 issued by the BVP were not followed by

television operators. OSI roundtable comment.
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It is worth mentioning that the audience of television stations and their advertising
market shares are not equivalent. Private television stations ride high in this respect.
For example, TF1 reaches on average one third of the audience, but it takes more than
50 per cent of television advertising revenue. The gap is even more significant with
M6, which attracts 22.2 per cent of the television advertising spending despite having
only a 12.6 per cent audience share. This can be explained by two factors. First, the
structure of the audiences. TF1, which enjoys a substantial audience of women
between 18 and 49 years old, and M6, which targets a young audience, are more
appealing to advertisers. Second, the limitation of advertising on public television
stations has helped to increase the commercial television stations’ advertising revenues.

Table 17. Audience and advertising market shares of the main terrestrial
television channels (2003)

Channel Audience share | Advertising market share
(per cent) (per cent)

TF1 31.5 54.4
France Télévisions 39.5 28.9
Canal+ 3.7 2.2

ARTE 1.8 None
M6 12.6 22.2
Others 10.8 0.1

T 133
Source: Médiamétrie, TNS 3

There have been very few cases of direct pressures from advertisers on television stations.
In one notorious instance, Jacques Calvet, former CEO of the car manufacturer PSA
(Peugeot Citroén), cancelled the company’s commercials on Canal+ after he was mocked
in an unpleasant manner on the station’s show Guignols de linfo (the French equivalent
of the Spitting Image show in the UK). Broadcasters are quite immune to pressure from
advertisers for one basic reason. Due to the low number of national television channels
and, to a lesser extent, the legal limits on advertising time, the demand for television
commercials far exceeds the airtime that broadcasters can supply. If an advertiser cancels
its airtime purchase, it will be easily replaced by another one.

By contrast, surreptitious advertising, by which brands or products are advertised
outside the paid advertising slots, has been a constant issue in French broadcasting.
The CSA regularly issues reminders and warnings to television stations, public and
private alike, for breaching the decree of 27 March 1992'** which prohibits

133 Tnformation from the Médiamétrie website (ratings), available at http://www.mediametre.fr; TNS
Media Intelligence website, available at
http://www.tnsmediaintelligence.com/AdexReport_200506.pdf (both accessed 14 August 2005).

134 Decree 92-980 of 27 March 1992 on advertising regulations.
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surreptitious advertising, including the mention by programme hosts of their personal
activities, such as books and theatre plays. Some of the recent cases concerned the
promotion of a sports daily during the broadcast of a football game on TF1," or the
exaggerated promotion of a travel agency in a story presented on France 2 newscast.'*

The CSA also had to cope with some cases of so-called “product placement”, a practice
consisting of showing specific brands or products within fiction programmes.
Regarding this matter, the CSA has decided to follow “a case by case approach”,137
which means that it studies each litigious programme to appreciate if the product
placement is justified or not.

While in the past the CSA’s approach on advertising could be considered as stricter
than the provisions laid down the TWF Directive, it is now in line with the European
Commission’s interpretative communication on advertising, issued on 28 April 2004.

Another less important issue in television advertising concerns the sound volume of

commercials. Following complaints by viewers, the CSA has repeatedly found that
- . . 138

television commercials were broadcast at a higher sound level than other programmes."’

7. EUROPEAN REGULATION

The TWF Directive of 1989 has been transposed in French law."”” Regarding
advertising, it must be noted that French legislation is being changed to comply with
the principle of free provision of services within the EU. A decree passed on 7 October
2003'*" started the progressive abolishment of bans on advertising of some sectors (see
section 6.4).

The provisions added to the TWF Directive in 1994 have also been incorporated into
French legislation. However, it is only recently that the decree needed to implement
the free access requirement for major events, such as the football World Cup or the
Olympic Games, was published.141

135 CSA plenary meeting of 8 March 2005.

1% CSA plenary meeting of 17 December 2004. In a previous case, on 4 November 2003, France 2
received a €60,000 fine for a story focusing on a food brand.

137 CSA, La Lettre du CSA, monthly newsletter, No. 181, February 2005.

'3 The technical conditions of television reception are one of the few matters for which viewers can

file complaints with the CSA.
" Notably by the following decrees: Decree No. 90-66 of 17 January 1990 (programming quotas);
Decree No. 92-280 of 27 March 1992 (advertising regulations); and Decree No. 2001-609 of 9
July 2001 (production quotas).
0 Decree No. 2003-960 of 7 October 2003 allowing print media to advertise on TV.

1 Decree No. 2004-1392 of 22 December 2004, concerning the broadcasting of major events.

EU MONITORING AND ADVOCACY PROGRAM (EUMAP)
NETWORK MEDIA PROGRAM (NMP) 701



M ONTITITORTING TELEVISION A CROSS E UR O PE

While France had been lagging behind in the process of implementing other directives,
the Law on Electronic Communications 2004 has now transposed into French
legislation EU Directive 2002/19/CE'** (the Access Directive) and EU Directive
2002/22/CE'" (the Universal Service Directive) — known as the “Telecoms package”.
While achieving the full liberalisation of telecommunications services, this law
establishes a clearer definition of responsibilities for the CSA and the ART, and
reinforces the powers of the CSA.

Overall, French governments have not had any major difficulty in incorporating the
regulatory framework designed by European authorites. However, they have
constantly demonstrated some resistance to the full market approach of the European
Commission. In an attempt to protect both its domestic cultural industries and its
public broadcasting system, France has tended to implement European regulations and
directives in a stricter fashion and to set up specific obligations, restrictions or bans
whenever possible. Among these are the quotas for programmes in French language,
the obligation to use the French language in all programmes,'** the advertising bans on
some products or activities, and the advertising limits on public channels.

It is worth noting that the Commission has recognised that the financial assistance
provided to France 2 and France 3 in the forms of capital contributions and
investment grants, constituted admissible State aid on account of the channels’ public
service obligations.'®

As a major, more structural revision of TWEF Directive now seems unavoidable, the
most important question is whether French Governments will in future be able to
adapt European regulations to the parochial peculiarities of the French system, while
still maintaining its core values and logic. This is why several issues are critical to the
French authorities in the revision of the TWF Directive.

The first is the definition of audiovisual works. The CSA’s current definition is
146 1 - S . o

narrow, ~ while the EU definition is more generic. If the revision imposes a

significantly looser definition, French public authorities fear that the quota system

2 Directive 2002/19/EC of the European Parliament and of the Council of 7 March 2002 on
access to, and interconnection of, electronic communications networks and associated facilities

(Access Directive), L108/7, 24 April 2002.

3 Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on
universal service and users’ rights relating to electronic communications networks and services,
published in the (Universal Service Directive), L108/51, 24 April 2002.

Law No. 94-665 of 4 August 1994, concerning the use of French language (known as the
Toubon Law). This law added a new article (art. 20-1) to the Law on Freedom of
Communication 1986, which makes the use of French mandatory in all audiovisual programmes,
including commercials. The only exception is for movies and musical programmes.

144

' Decision of the European Commission, 10 December 2003.

146 They are defined as programmes that do not belong to the following categories: films, newscasts,

entertainment, games, talk-shows, sports, advertising and telemarketing.
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would no longer make sense, as more programmes, not only television fictions, could
be included in the quota requirement. The second is a clear determination of which
national authority is responsible for regulating television services offered in several
countries. Here the Government is concerned about broadcasters who bypass national
regulations by transmitting their television service into France from abroad. The third
concerns the full recognition of a public service in broadcasting, which would give the
public authorities the possibility to fund or support public broadcasters. Finally,
copyright and intellectual property issues are of paramount importance to the French
Government as they affect the conditions under which audiovisual works can be
marketed.

8. THE IMPACT OF NEW TECHNOLOGIES AND SERVICES

The implementation of new communication technologies has been a difficult process
in France. By contrast with some other European countries, and despite an ambitious
plan launched in 1982, only 16 per cent of French households subscribe to cable
television. Satellite reception has only developed in recent years and is doing just a little
better than cable. In April 2005, France launched the first stage of Digital Terrestrial
Television (DTT). Strongly backed by the Government and the CSA, the DTT
remains in the long-term an uncertain project due to an unclear business plan and the
mounting competition from ADSL as a television medium.

8.1 French new media policy over the past two decades

Before addressing the challenges for broadcasting raised by new technologies and
services, a brief account of French public policies on new media (cable and satellite) is
necessary. These policies faced various problems and, in the end, did not produce the
expected outcomes. This is certainly something that policy makers, as well as French
communication groups, should keep in mind when facing the current new
technological developments. The memory of the past is likely to affect the approach to
communications in the future.

Overall, France’s new media policy over the past two decades has failed in many
respects. Most of the objectives set up in the 1980s — such as fostering the domestic
high-tech industry, developing a strong programming industry, promoting innovative
and cultural uses of television through interactive community networks — have not
been fully achieved. Instead, cable systems are increasingly dominated by foreign
interests, the satellite industry suffers from costly competition between two systems,
and most French television channels on cable and satellite are not profitable due to an
insufficient subscriber base. To this distressing landscape can be added the collapse of
the Vivendi group, which engaged in an international convergence strategy that ended
in a huge financial disaster.
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Table 18. Cable and satellite penetration in France (1992-2002)

Households (millions)

1992 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002
Cable 1.00 | 1.25 | 1.60 | 1.85 | 2.13 | 2.34 | 2.58 | 2.82 | 3.00 | 3.21 | 3.60
subscribers
Satellite 0 |010]022]030]045|1.08|1.65]|227 257295 3.40
subscribers
Source: Aform,147 cable and satellite operators
Cable policy

After enforcing a restrictive policy during the 1960s and 1970s that limited the use of
cable to retransmitting free-to-air channels, the Government launched an ambitious
“Cable Plan” in November 1982, under the direction of France Télécom, then a public
administration. At the time, the objective of the plan was to wire six million
households by 1992 and to promote the most innovative systems, based on optical
system and two-way architecture.

In 1986, private cable operators were permitted to enter the market and more
conventional systems, based on coaxial copper and a tree design, were implemented. In
addition to France Télécom, three main cable operators emerged, all subsidiaries of
. e . B 148 . . B .

public utilities companies: ~ Lyonnaise Communication (Suez), ComDev (Caisse des
dépots et consignations) and Compagnie générale de Vidéocommunication (Compagnie
générale des eaux, which eventually became the Vivendi group). These boosted cable
television attractiveness and penetration by creating new thematic channels.

Nonetheless, while 8.8 million homes were wired by the end of 2003, only 3.6 million
households had actually subscribed to cable systems (see Table 18). The gap between
these two figures means that many houscholds that could technically get access to
cable, choose not to subscribe. This can be explained by several factors — channels
supplied on cable do not match demand, rates are too high, cable was not developed in
the right cities and cable suffers from the competition of satellite (and possibly from
other communication devices such as mobile telephones, DVDs and Internet services).

The Cable Plan aimed at fostering national players able to compete with cable
operators abroad. The result, however, is that the cable market has been increasingly

7 Information from Aform (Association francaise des opérateurs de réseaux multiservices — French
association of multiservices networks operators), available at http://www.aform.org/ (accessed 8

August 2005).

The interest of public utility companies in cable systems was linked to three factors. These
companies had long established close relationships with local authorities, which initially played a
central role in cable development. They saw cable systems as a logical extension of their
traditional business (networks management). Finally, these companies had both the economic
and expertise resources to undertake and finance long-term investments.

148
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penetrated by foreign cable operators. In July 2004, the cable operator Noos was
bought by the American UPC and, in December 2004, the British investment fund
Cinven and the Belgium-Dutch cable operator Altice reached an agreement with
France Télécom and Canal+ Group to acquire their cable television units.'*’

Table 19. Main cable operators in France (as of 31 March 2004)

Francg i;fl:ecom Numericible NOOS Total

( crolled (now controlled (bought urC (including

oW controfie by Cinven and oug France other

by Cinven and Al by UPC)

Altice) tice) operators)

Cities operated 212 193 146 664 1641
Siigjeh"lds 1,520,164 2,314,539 |2,967,362(1,393,100 | 8,879,111
iﬁ?ﬁfﬁi‘;‘s 862,651 825,425  |1,123,135| 576,500 | 3,751,655
Households
subscribers with 80,000 76,000 201,327 23,000 416,838
Internet service

150
Source: Aform

Satellite policy

In the 1980s, France made an unfortunate attempt to launch direct satellite reception
with the TDF1 project, which was run by TDF, the public company in charge of
television transmitters. This project failed for several reasons. It used costly and
unreliable technology, did not provide sufficient channel capacity, and was based on a
standard D2 Mac (supposedly a smooth introduction to high-definition TV) which
required viewers to purchase costly additional devices.

TDF1 was soon replaced by two private ventures: TPS, jointly set up by TF1 and M6,
and initially France Télévisions which later dropped out; and Canalsatellite, set up by
Canal+ group with Largardeére Group. Using the satellites and facilities operated by
Astra or Eutelsat, TPS and Canalsatellite basically provide the same package of
channels as cable systems. While it was expected that satellite reception would
primarily reach rural zones, it appears that many satellite subscribers live in suburban

" In the new group formed as a result of the transaction, Cinven will hold a majority stake of 50.01
per cent, with Altice holding 10.01 per cent and France Télécom and Canal+ each holding 19.99
per cent. France Télécom, Press Release of 21 December 2004, Paris, available at
heep://www.francetelecom.com/en/financials/journalists/press_releases/ CP_old/cp041221.heml

(accessed 30 April 2005).

B0 Tnformation from Aform, available at http://www.aform.org/ (accessed 8 August 2005).
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areas. This phenomenon can be explained by the inadequate offers and prices of cable
operators in suburban areas, which have a lot of public housing. More importantly,
immigrants, who often live in suburbs, can only access television channels from their
home country through satellite (especially Eutelsat which provides many channels from
Arabic speaking countries).'

8.2 The future of broadcasting: between DTT and ADSL

The initial plans for digital terrestrial television (DTT) were laid down in the Law of 1
August 2000. At this time, it was decided that the CSA would play a major role in
developing this new technology, being responsible for setting up the timetable for
DTT and selecting the channel operators.

DTT services are grouped within six different digital multiplexes. Each is operated by a
specific company and comprises free and Pay-TV services. One multiplex is reserved
for the public broadcasters.

In July 2001, the CSA announced a tender for national DTT services with a deadline
of 22 March 2002. On 23 October 2002, after a series of hearin%s, the CSA selected
cight different operators to supply 23 private DTT channels."”” After signing an
agreement with the CSA, these operators were granted licences for their DTT
operations on 10 June 2003. On the same day, the CSA also allocated DTT
frequencies to the public broadcasters."”

However, following a complaint by TF1, on 20 October 2004 the Conseil d’Erat (the
French high administrative court) cancelled the licences granted to Canal+, one of the
eight selected operators, as it found the station in breach of cross-ownership

51 Contrary to TPS and Canalsatellite, Eutelsat provides many channels that have not been licensed
by the CSA or in another EU country. The Law on Electronic Communications 2004 entitles the
CSA to file a complaint with the Conseil d’Etat (the French high administrative court) to require
that a satellite operator stop servicing channels which breach some basic principles such as public
order, protection of children, non discrimination and racism or sexism. With Eutelsat being,
since July 2001, a French registered company (and no longer an intergovernmental organisation),
the company is likely to comply with the Law on Electronic Communications 2004.

152 14 addition to TF1, Canal+ and M6, which are already providing free-to-air channels, five new

operators are entering the television market through DTT. They are AB Group, Bolloré Group,
Lagardére Group, NR] Group and Pathé Group.

153 1t should be remembered that under the Law of on Freedom of Communication 1986, public

broadcasters are not licensed by the CSA. In addition, whenever it is demanded by the
Government, they have priority access to frequencies. In the present case, on 16 April 2002 the
Minister of Communication officially demanded that six DTT channels be reserved for public
broadcasters.
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regulations.”* A new tender was consequently launched by the CSA for the cancelled
licences, the results of which were announced on 19 July 2005.">

DTT was launched on 31 March 2005. In addition to the existing terrestrial channels
(France 2, France 3, France 5/ARTE, TFI, M6)156 seven other free channels are
offered:

o Direct 8 (Bolloré Group) — small generalist channel airing live programmes
covering large-scale events, entertainment, film, culture, discovery of new talent

o W9 (Edi TV, a subsidiary of Métropole Télévision) — music channel;
o TMC (Pathé group) — generalist channel (already provided on cable and satellite

systems) with a focus on entertainment, leisure and local programming;

o NT1 (AB group) — generalist channel, with a focus on family entertainment and
fiction;

o NRJ 12 (NRJ group) — small generalist and “trans-generational” channel,
targeting viewers between 11 and 49 years of age, with music video-clips,
current affairs programmes and documentaries, live radio studio broadcasts,
games, television series;

o LCP (La chaine parlementaire) — French Parliament, combining the existing
channels provided by the National Assembly and the Senate;

o France 4 (France Télévisions) — intended to be a sort of selection of France
Télévisions’ best programmes such as live shows, movies, fiction, music.

In its first stage, DTT is planned to reach roughly 35 per cent of the population. When
fully implemented, it is ex;)ected to reach between 80 per cent and 85 per cent of the
total number of viewers."”” However, the future of DTT in France remains uncertain
for a number of reasons.

First, the politics of DTT are still complex. Although it is part of the digital project,
the commercial broadcaster TF1 group opposed DTT for many months. Its official
reason was related to technology. TF1 claimed that the MPEG2 standard which had
been adopted for French DTT was about to become obsolete and that the more

1% When the licences for DTT services were granted by the CSA in June 2003, the same company
could only hold, directly or indirectly, five DTT licences. The Conseil d’Etar found that Canal+,
along with its partner Lagardere Group, held seven licences. Since then, the Law on Electronic
Communications 2004 has increased to seven the number of DTT licences that a company may

hold.
155 CsA, press release No. 584. Canal+ got back its cancelled licences.
156 With France 5 now broadcasting for 24 hours a day and ARTE from 15.00 to 03.00.

"7 Coverage of the north and east of France will be more difficult since this requires coordination
with neighbouring countries to adapt the frequencies management plan.

EU MONITORING AND ADVOCACY PROGRAM (EUMAP)
NETWORK MEDIA PROGRAM (NMP) 707



M ONTITITORTING TELEVISION A CROSS E UR O PE

flexible and powerful MPEG4 standard should be used. With the decision to adopt the
MPEGH4 standard for pay DTT services taken by the Prime Minister on 23 December
2004, TF1 changed its position. It is nevertheless obvious that TF1 does not welcome
newcomers to the television market and fears the negative impact on its revenues that
new competitors will cause. Some pending issues — such as the possible establishment
of a cooperative structure in order to market subscriptions to pay services or the
coverage of the last 20 per cent of the population — may generate conflicts and hamper

the development of DTT.

Second, it is unclear how the new channels will recoup their investments — in
programmes, in promotion activities and also the costs of upgrading the networks of
transmitters so that they can carry digital signals. While thousands of viewers acquired
. .S 158

the decoder needed to receive free digital programmes, ™ nobody knows whether there
will be sufficient demand for pay-TV services, especially as many of these services are
already available on cable and satellite. It might be that these two conduits have already
absorbed most of the demand for Pay-TV services.

Television on ADSL

The ADSL might turn out to be a strong competitor in the broadcasting market. After
a slow beginning, the number of Internet users has dramatically increased since 1998.
By the end of 2004, it is estimated that about 25 million French individuals accessed
the Internet (see Table 20). This growth is linked to the fierce competition of access
providers that pushed down the connection rates. The development of ADSL, which
enables high speed Internet on regular telephone lines, is another factor boosting use of
the Internet. It is now possible to get broadband access to the Internet for about €30 a

month and about one third of French Internet users were using broadband connection
at the end of 2004.

Table 20. Number of Internet users in France (1995-2004)

1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003 | 2004

Number of
Internet users | 0.15 | 0.5 | 1.4 | 3.1 | 5.4 8 12.1 | 16.6 | 21.4 | 25
(millions) "’

Sources: Ministry of Industry, Dataquest, Médiamétrie.

After an experimental phase, several ADSL television services began to be marketed in
December 2003. Television over the Internet may ruin the development of DTT for

158 At the time of writing, no figures were available on the number of decoders bought (for prices
ranging from €60 to €200, depending on the model).

'3 Definition of user: any individual over 11 years old who accessed the Internet during the last
month prior to the survey.

708 OPEN SOCIETY INSTITUTE 2005



FRANCE

several reasons — a wide consumer base is already available, it does not need huge
infrastructure investments, it may prove to be especially appealing to young people, it
will give access to television services from all over the world, not only to French
television services, and it fits well the growing individualisation of television
consumption (see section 2.2).

Even though most channels currently available over the Internet have already been
licensed by the CSA, a full legal framework for e-television remains to be drawn up. As
a first step, the Law on Electronic Communications 2004 has extended the CSA’s
responsibility to all broadcasting services, regardless of the medium. The main issue
here is not so much the traditional television services that are already provided
terrestrially or on cable and satellite, but the hundreds of video services originating
from individuals or from outside France. Nobody really knows how these can be
regulated.

9. CONCLUSIONS

External versus internal pluralism

The French broadcasting system is unique because of TF1’s dominant position.
Although the system formally looks like a dual system divided equally in terms of
number of national television stations into a public and a private sector, at the
operational level it is dominated by a single private company. The situation of low
external pluralism — which was certainly not designed by law or even planned by
politicians when the Law on Freedom of Communication 1986 and subsequent laws
were passed — can be explained by TF1’s ability to provide programmes that
consistently score high in the ratings. Politicians get along quite well with this
situation. They know they can easily reach most of the population through TF1,
especially as TF1 has the obligation to give equal airtime to the parliamentary majority
and the opposition. In some ways, they prefer TF1’s domination to a more
competitive, and thus more unstable, market, which would require more costly and
complex strategies for communication. However, advertisers are not fully satisfied with
this situation, which gives TF1 a sort of monopoly position when selling time for
commercials.

For some, TF1’s dominant position is prejudicial to the diversity and pluralism of
programmes. This is why it is necessary to increase competition within the system. One
solution already proposed is the privatisation of one public channel, which would
create a more balanced private broadcasting market and let the public television
stations focus on their core missions. This project has not been endorsed by successive
governments. It is also not sure that further reducing the public broadcasting system
would be well accepted by French viewers, not to mention the opposition from TF1
itself. Which French group would be strong enough to take over a major television
channel is also unclear. Another smoother option, which is now being advocated by the
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CSA, would involve taking advantage of the development of digital terrestrial television
to attract new private actors into the broadcasting system.

For other observers and players, the issue is not the degree of competition on the
television market. Market forces can push even diverse owners toward providing similar
content if a large part of the audience prefers the same type of programmes.'®
Diversity is often best ensured through an appropriate set of regulatory measures
aiming at internal pluralism. This is the dominant approach in France.

The identity crisis of public service broadcasting

Apart from recurrent financial difficulties and multiple organisational changes, French
public service broadcasting has experienced a crisis of identity for many years now.
Public television stations are caught in a double and contradictory bind — while being
given public service missions and very exalted cultural aims, they are at the same time
required to compete with private channels.

The public broadcasters are required to be profitable and are continuously compared to
the private channels in terms of ratings, economic performance or professional
management. However, their resources are limited. They cannot control the source of
their income (which is set by Parliament) and part of the population is reluctant to pay
a licence fee, and their costs are increased by specific regulations. When public
television stations schedule programmes similar to those of private television stations in
an attempt to win higher ratings, they are criticised for “going commercial” and not
defending the highest standards of culture, or not offering diverse programming to
viewers. When they schedule more demanding and highbrow programmes to highlight
their educational spirit or to foster the quality of public debate, they are criticised for
being elitist, boring and spending too much money on very few viewers.'!

To resolve this double bind, it is necessary to clarify what public service means in
broadcasting. Practically, there are two competing definitions. One is functional and
relates to goals, needs and obligations. The other is organic and focused on means,
equating public service with State-owned stations. The Minister of Communication,
Francois Léotard, was referring to the former definition when he stated in 1986 that
there was no real justification for State-owned stations and that private operators could

1 For example, assume that two thirds of the audience like programming type A, 20 per cent like
type B, and 14 per cent like type C. In such a situation, three competitors tend to offer the same
type of programming A in the hope to get a 22 per cent share of the audience, which is more than
they could get by offering cither programming B or C. See: Owen Bruce M. and Wildman
Steven, Video Economic. Cambridge, Harvard University Press, 1992, pp. 99-100. Baker
C. Edwin, Media, Markets, and Democracy. Cambridge, Cambridge University Press, 2002.

Examples of this double bind can be found in the recent book by Hervé Bourges, former head of
TF1 (before its privatisation) and former chair of the CSA: Bourges Hervé, Sur la télé: mes quatre
vérités, (On TV: my four truths), Paris, Ramsay, 2005.
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very well meet public service obligation.' Nevertheless, State-owned stations have
been maintained, with only a few additional missions or requirements. From a viewer’s
perspective, there are only minor differences between public and private broadcasters.
Indeed, it has even been said that public broadcasters can be recognised by three main
features — no commercials during films, Catholic mass on Sundays, and boring
candidates’ broadcasts during election periods.

To advance any further in the debate on public service broadcasting, it is necessary to
know much better what people really expect from television, and also how they actually
assess programmes and how their expectations and evaluations can be accurately
measured. This means dealing with many contradictions and conceptual difficulties.
What viewers say about television and how they behave in front of the television set are
often two different things. Among those who say they dislike advertising, many prefer
commercial television. Although many would admit that ratings do not reflect social
demand, there are very few alternative indicators.

A contract-based regulation

One interesting feature that emerged as the CSA became a full player in the field has
been the development of a style of regulation that can be termed as contract-based.
Within the general regulatory framework laid down by the law, pluri-annual contracts
are signed by broadcast operators and the regulatory agency. Through these contracts,
specific obligations can be assigned to operators and/or operators can commit
themselves to achieve specific objectives.

This style of regulation allows legal obligations to be implemented flexibly, according
to the capacities of each operator. Yet, this style of regulation is only efficient under
conditions that are not perfectly met in France.

First, there is not a complete symmetry in the relationship between private broadcasters
and the regulatory agency, on the one hand, and public broadcasters and the regulatory
agency on the other. The regulator’s control over public television stations is shared
with the Government, which sets some of the obligations on public broadcasters. In
addition, unlike private broadcasters, public broadcasters are not fully autonomous
since they do not control their financing and spending. They are not solely accountable
to the regulator, but also to political authorities.

Second, contract-based regulation requires some equality of forces between the
regulator and the regulated parties. When the regulator in charge of an industry has
not enough resources, there is a risk of capture by the industry. In France, it is clear
enough that the regulatory agency is not adequately equipped, in terms of staff and

192 Vedel Thierry and Bourdon Jeréme, “French Public Service Broacasting: From Monopoly to
Marginalization?”. in Avery Robert (ed.), Public Service Broadcasting in a Multichannel Environment.
White Plains, NY, Longman Inc., 1993, pp. 29-51.
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technical expertise, to engage with broadcasters on an equal basis.'® More importantly,
for contract-based regulation to be socially satisfying it is necessary for all parties
concerned to be involved, and especially the viewers. If not, the contract-based
regulation quickly tends to focus on business concerns only. Again, this condition is
not met in France.

Public participation in broadcasting regulation

In France, citizens’ participation in broadcasting regulation is very low. Citizens are
rarely involved in the CSA’s decision-making process. Hearings are often closed to the
public and the CSA’s action mainly involves experts and professionals. Viewers are not
represented in the governance structures of the public broadcasters.'® Private
broadcasters have not done any better. If they occasionally hold screening committees
with viewers, they tend to consider that the market is in itself a democratic medium
and that viewers vote with their remote control. Programmes that cannot secure an
audience are replaced.

While it is certainly desirable to establish by law new opportunities for citizen
participation in broadcasting regulation, it is also necessary to enforce the existing
provisions allowing for such participation.'®® Unfortunately, at present there is only
one active association of viewers, and even this has such a modest membership that it is
not considered sufficiently representative to participate in regulation. To break this
vicious circle (low membership = no influence = low incentive to join), a pro-active
policy is needed. Viewers’ associations could be either pushed, through free airtime on
television or financial support from public authorities, or pulled, by being mandatory
in the legal procedures for broadcasting.'®®

' This point is challenged by experts and industry insiders. Some participants at the OSI

roundtable, including former members of the CSA, agreed with this opinion, but other
participants considered that the CSA has enough powers to monitor broadcasters’ activities. OSI
roundtable comment.

1% n addition, the Advisory Board for Programming (to be composed of 20 individuals chosen from

among television viewers), which was laid down by the Law of 1 August 2000, is yet to be
established (see section 4.3).

165 Article 42 of the Law on Freedom of Communication 1986 states that trades’ union branches in

broadcasting, the National Council for regional cultures and languages, family associations, or
viewers associations which consider that television stations do not comply with their obligations
may ask the CSA to take action.

1% OSI roundtable comment. A few participants in the roundtable strongly disagreed with this,

arguing that only Parliament is fully representative of citizens (and hence of viewers). While
Parliament’s role in setting up the general goals and principles for broadcasting should be
maintained, it has to be recognized that the everyday regulation of broadcasting involves in
practice many interest groups and that a better representation of viewers would make this process
more pluralistic.

712 OPEN SOCIETY INSTITUTE 2005



FRANCE

10. RECOMMENDATIONS

10.1 Media policy'”

Legislation

1.

The Government should initiate a major editing and codification of the Law
of 30 September 1986 on Freedom of Communication as modified by dozens
of subsequent laws, in order to make the audiovisual legislation
comprehensible by all citizens and businesses.'*®

The Government should use the framework of this editing and codification
process as an opportunity for organising public debate on the goals and social
role of broadcasting,.

The High Council for Broadcasting (CSA) should provide a user-friendly
presentation of audiovisual legislation, including a clear distinction between
the main and general provisions, and those with technical purposes.

10.2 Regulatory bodies

Public consultation

4.

Parliament should modify the Law of 30 September 1986 on Freedom of
Communication, in order to make citizens’ participation mandatory when
broadcasters’ licences are to be renewed by the CSA.

The High Council for Broadcasting (CSA) should, instead of waiting for
comments from the public, request such comments, and feedback on various
matters that it is going to decide, especially during the annual review of
broadcasters programming activities.

The State authorities should provide financial assistance for the expansion of
viewers associations, so that they can enlarge their membership.

' OSI Roundtable comments. Some participants at the roundtable suggested additional

168

recommendations, often more structural and economic. These included mention the existence of
a public service for broadcasting in the French constitution; ban on television advertising during
specific parts of the days; and the introduction of a tax on the use of frequencies. However, this
section only proposes those recommendations that could be quickly implemented and do not
require a radical reorganisation of the broadcasting system.

OSI roundtable comment All participants in the roundtable agreed that, in its present form, this
law is very difficult to understand. For example, even experts have difficulties mastering the
complexities of the cross-ownership regulations (see section 5.2) in their current formulation.
Moreover, some participants noted that the readability of laws has become a requirement in
democratic societies that promote transparency.
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7.  The State authorities should also allocate free airtime to viewers’ associations,
to enable them to present their activities and recruit new members.

8. The Government should publish the decree needed to implement Article 46
of the Law of 30 September 1986 on Freedom of Communication, which sets
up an advisory body on programming within France Télévisions, composed of
20 randomly chosen viewers.

Monitoring
9. The State authorities should promote the creation of an independent structure

or office —for instance within universities — to monitor broadcasters, with the
aim to encourage a civic culture for broadcasting. This independent office
should complement the work of initiatives started recently by private
groups.169 It such develop monitoring methodologies and indicators, develop
and maintain permanent databases on programmes and broadcasters, and
undertake in-depth and cross-national studies. It could also host every two
years a general conference on the state and future of French broadcasting, to
which all interested parties would be invited to contribute.

1" Such as the Observatoire francais des medias (The French observatory of medias) — see section 5.3.
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ANNEX 1. Tables

Table Al. Main laws and regulations governing French broadcasting

Date of law or regulation

Main provisions

Law of 30 September 1986
(Law on Freedom of
Communication 1986)

Puts a definitive end to the State monopoly on broadcasting. Sets up a
licensing process for private broadcasters.

Replaces the Haute Autorité by the CNCL as the regulatory agency for
broadcasting. The CNCL also appoints the chair persons of public
channels.

Opens the privatisation process of the first public channel TF1.
Establishes the principle of programming quotas for feature films,
European and French language audiovisual works.

Law of 17 January 1989

The CNCL is replaced by the CSA, which gets additional enforcement
powers. The CSA sets up private broadcaster’s obligations through
contracts.

Law of 2 August 1989

Establishes a single top management for the two public channels
Antenne 2 and FR3.

Decrees of 17 January 1990

Programming quotas: 50 per cent for French language audiovisual
works and 60 per cent for European Union works. Production quotas.

Law of 18 January 1992

Changes programming quotas: from 50 per cent to 40 per cent for
French language audiovisual works, 60 per cent for European
audiovisual works (versus EU previously).

Decree of 27 March 1992

Sets up regulations for advertising and sponsorship on television: time
limitations, banned contents.

Law of 1 February 1994
(Carignon Law)

Grants the CSA with the same enforcement powers for public
broadcasters as for private broadcasters.

Changes cross-ownership rules (maximum ownership in a broadcaster:
49 per cent versus 25 per cent previously).

Quotas for radios stations adjusted in function of their format.

Law of 1 August 2000

Establishes France Télévisions as a holding company.
CSA powers are increased.

The process of allocating frequencies is modified.
First plan for introduction of the DTT.

Decree No. 2001-609 of 9 July
2001

Defines the contribution of broadcasters to the production industry and
sets up production quotas

Law of 31 December 2003

(Law on the Public Service
Obligations of Telecommunications
and France Télécom 2003)

Puts an end to the monopoly that TDF held on public channels’
transmissions.
The limit of 8 million habitants for cable systems operators is abolished.

Law of 21 June 2004

Providers and hosts must exert a greater control on the content of
Internet services.

Local authorities can provide telecommunications services (including
cable systems) on their own when private operators fail to do so.

Law of 9 July 2004
(Law on Electronic
Communications 2004)

Reinforcement of CSA’s responsibilities: CSA oversees all TV services
whatever conduitis used. Radio and TV services on the Internet must
comply with the same obligations as channels provided on cable or
satellite.

The range of sanctions by the CSA is adjusted.

Modification of must-carry rules for cable and satellite operators.
Provisions to encourage local television and DTT.

Source: Compiled by Th. Vedel
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Table A2. General broadcasting obligations of the national television operators —
as established by their terms of reference (cahbiers des charges), for public
broadcasters, or licensing contracts, for private broadcasters.

Sources of obligations or
conventions

Broadcasting obligations

France 2

France 3

Approved by: Decree No. 94-813
of 16 September 1994; modified
by Decree No. 96-239 of March
25 1996; Decree No. 98-348 of 6
May 1998; Decree No. 99-1229

of 31 December 1999; Decree No.
2001-142 of 14 February 2001;
Decree No. 2002-750 of 2 May

2002.

Completed by: CSA’s deliberation |

of 26 November 2002 (time
schedule and programming
respect); CSA decision No. 2003-
443 of 17 June 2003 (protection
of youth)

Public service continuity in case of strike
Programmes towards the deaf
Government’s allocutions

Electoral campaigns

Parliamentary debates

Regional assembly debates

Professional organisations and trade-unions
communication

Religious programmes

Programmes for the main regional languages
12 messages for a national cause

Road security

Consumers’ information

Programmes aimed at foreign populations
Regional and local programmes

Lyrical, dance and theatre programmes (at least
15)

Musical programmes (at least 2 hrs per month)
Songs in French should have the priority
Scientific programmes

TDF broadcasting

Approved by: Decree No. 95-71
of 20 January 1995; modified by
Decree No.

2002-751 of 2 May 2002.

Service public continuity in case of a strike
12 messages for a national cause each year
Programmes promoting access to knowledge,
education and culture, particularly oriented
towards youth

April 1991

France 5 Programmes on employment and formation
Completed by agreement with . Programmes on oopd c}i]tizenshi social life and
CSA of 25 October 1995; CSA PR AT 2 P>
decision No. 2003-444 of 17 June & .
2003 (protection of youth) « Programmes for children and teenagers
TDF broadcasting
« Programming rules defined by the French and
German shareholders
« Mainly first broadcasting works
Franco-German Treaty of 2 «  Majority of European TV series and movies
ARTE October 1990. Contract of 30 |« No movies on Wednesday and Friday before

22.30, on Saturday, on Sunday before 20.30
Deadline of broadcasting for movies: three
years after exploitation visa and two yrs in case
of co production
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TF1

Licensing contract with CSA of 29
October 2003

24h/24 broadcasting

Generalist channel

Subtitled programmes for the deaf (at least
1,000 hours per year)

two complete programmes of news per day +
current affairs programs (at least 800 hrs per
year) Programmes for the youth (at least 1000
hrs per year)

2/3 of French original expression audiovisual
works

Promoting cinema halls: no more than 192
movies broadcast per year

M6

Licensing contract with CSA of 10
March 2004

24h/24 broadcasting

Generalist channel

Musical programmess (30 per cent of annual
programming, a majority of French original
expression songs)

musical programs in high audience rate periods
Co-production and broadcasting of 150 video
music clips by French speaking artists including
30 from new artists

Majority of European animation works

Local broadcasting

No more than 192 movies broadcast each year,
no more than 144 movies broadcast between
20.30 and 22.30

In 2006 should broadcast 1,000 hours of
subtitled programs

Childhood and teenage protection

Canal
Plus

Licensing contract with CSA of 22
November 2003

At least 18 hrs/24 broadcasting

Main programming: cinema and sports

Non encrypted broadcasting: 6hrs/day max
500 movies/year between 12.00 and 24.00 and
150 movies max between Oh and 12h

Movies can be broadcast up to seven times over
a three week period

No movie on Wednesday (13.00-21.00), on
Saturday (18.00-23.00), on Sunday. On Friday
(18.00-23.00) one million + entrances movies
should not be broadcast the first year of
exploitation

75 per cent of daily broadcast is encrypted
Promoting of cinema hall movies

Source: Compiled by Th. Vedel
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Table A3. Programming obligations for national terrestrial television channels

(2002)
TF1 F2 F3 C+ F5 M6
Total movies broadcast per
year 192 192 192 500 | None 192
Total movies broadcast at 144 144 144 Non 144
prime time (per year) one
Total movies from EU/FL 60/40 60/40 | 60/40 |60/40 | None | 60 /40
(minimum) (per cent)
Audiovisual works from
EU/FL (minimum) 60/40 60 /40 | 60 /40 | 60 /40 None
. 120h (starting
EU or FL audiovisual works between 20:00 96h 96h None | None 100h
frstrun and 21:00)
Newscasts (minimum hours) 800h None None None | None None
Youth programmes 1,000k
uth prog (incl. 50h None None None | None None
(minimum hours per year) documentaries)

Musi mm. 2h/month | 3h/month 3(3 p elr ﬁem of
usic programmes None (incl. 16h | (incl. 16h | None | None otal hours
(minimum hours) 50 per cent of

concerts) | concerts) .
French music
Public performances such as
drama plays, dance, lyric None 15 events | 15 events | None | None None
concerts)

EU: European works; FL: works originally 0produced in French language
Source: CSA"”

170 The data in this and the other tables in this section is available on the CSA website (www.csa.fr).
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Table A4. Production obligations for the national terrestrial television channels

(2002)
TF1 F2 F3 C+ F5 M6
Investments in movies — share 20 (with 12 to
v v 32 | 32| 32 | EUand9t | NA!! 3.2
of total revenue (per cent) FL)
Investments to movies
independent Producers - 75 75 75 75 NA 75
share of total investments
(per cent)

Investments in EU and FL 16 16 18 EU
audiovisual works — share of (FL 18 18.5 4.5 (FL and 13.5
total revenue (per cent) only) only) FL

Investments to audiovisual
independent producers — 23 | 23 | 2/3 2/3 2/3 2/3
share of total investments
(share)
Investments in cartoons —
share of total revenue 0.6 None | None None None 1.0
(per cent)
Investments in music
programmes — minimal None | None | None None None | 21.34'7
investments (€ million)

EU: European works FL: works originally produced in French language
Source: CSA, companies data

Table A5. Revenues of the national terrestrial television channels (2003)

Revenue (€ million)
Source of revenue
TF1 FT2 FT3 C+ F5 M6
Licence fee - 608 756.2 - 132.8 -
Advertising and sponsorship - 396 277 - 28.1 575
Other revenues 11.9 45.4 66 - 2.4 25.2
Total revenues 1,473.2 | 1,049.4 | 1,096.2 - 163.3 600.2

Source: Companies’ financial statements

71 NA: Not applicable (usually because of the station’s specific situation)

172 \¥/ith a minimum of 150 video clips, including 30 from brand new artists.
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Table A6. Advertising market share of the national terrestrial television channels
(1998-2003)

Advertising market share (per cent)

1998 1999 2000 2001 2002 2003
TF1 50.2 51.1 53.8 54.9 54 54.7
FT2 17.6 16.3 12.7 11.4 11.9 11.7
FT3 11.1 10.2 8.3 7.6 8.0 8.1
C+ 2.7 2.8 3.2 2.5 2.5 2.2
F5 0.4 0.5 0.6 0.6 0.7 0.9
Mo 17.9 19.1 21.4 23.0 22.9 22.4

Source: SECODIP, TNS!7?

Table A7. Audience share of the national terrestrial television channels
— for viewers over 4 years of age (1996-2003)

Audience share (per cent)

1996 1997 1998 1999 2000 2001 2002 2003
TF1 35.4 35.0 35.3 35.1 33.4 32.7 32.7 31.5
FT2 24.2 23.7 22.5 22.3 22.1 21.1 20.8 20.5
FT3 17.7 17.1 17.0 16.3 16.8 17.1 16.4 16.1
C+ 4.5 4.5 4.6 4.5 4.1 3.6 3.5 3.7
F5 1.6 1.8 1.9 1.9 1.8 1.9 2.4 2.9
ARTE 1.4 1.5 1.6 1.6 1.6 1.6 1.6 1.8
Mo 11.9 12.7 12.9 13.6 12.7 13.5 13.2 12.6
Others 3.4 3.8 4.3 6.3 7.5 7.8 9.5 10.9

1 174
Source: Médiamétrie

73 Data initially from SECODIP, now TNS Media Intelligence. Data on advertising investments in
media, which used to be provided by SECODIP, is now available through TNS Media
Intelligence. See their monthly barometer of advertising investments in media, available at
http://www.tnsmediaintelligence.com/03_contenu_1.htm, (accessed 14 August 2005).

174 Information from the Médiamétrie website (www.mediametrie.fr).
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Table A8. Annual output of the national terrestrial television channels
— breakdown by genre (2002)

TF1 FT2 FT3 F5 M6

News 11.3 21.1 16.7 0.3 5
Current affairs and documentaries 17.4 17.9 27.8 80.1 5.3
Feature films 3.7 3.3 4.6 0.6 3
TV series and docudrama 314 25.1 25.6 9.7 35.2
Share of total hours Entertainment
— breakdown by Music shows 10 175 i 2.2 1
genre (per cent) Sports 4.5 6.1 5.8 - 0.3
Other programmes including 13 65 65 45 13.1
advertising
‘ Other programmes }ncludmg 27 25 4 26 3
internal advertising, like promos
Total hours 8,760 | 8,870 | 8,155 | 5,845 | 8,760

Being mostly a movie channel, Canal+ was not included in this table.
Source: CSA, companies reports

Table A9. News programmes and documentaries devoted to arts on the national
terrestrial television channels (2002)

F2 F3 F5 ARTE TF1 Me6 CANAL+

Painting arts 54h40 6h53 63h27 | 65h07 | 1h41 - -
Dance 6h02 4h02 7h32 12h50 - - -
Movies 46h19 26h54 133h20 | 65h52 5h23 | 23h02 | 216h06
Entertainment - 50h52 39h28 0h52 123h35 - 1h55
Literature 186h04 | 20h30 53h01 27h24 | 23h35 - -
Medias 3h10 11h04 37h08 3h54 - 29h47 89h53
Music 75h13 37h45 93h56 | 114h24 | 15h24 | 90h11 13h03
Theatre 2h47 2h40 10h38
Others 38h41 161h40 55h14 77h19 1h50 O0h12 10h52
Total 412h56 | 322h20 | 493h44 | 377h05 | 171h28 | 143h12| 331h50
Share of total
pogi s | 47 4.0 8.5 12.9 2.0 1.6 3.8

ours (per
cent)

Public performances not included
Source: CSA
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Table A10. Cultural programmes on the national terrestrial television channels

(2002)
F2 F3 F5 ARTE TF1 M6 |CANAL+
Total broadcast | 713h4 1000h54 | 2719h03 | 1805h21 323h3 | 329h5 715h24
hours 5 4 4
Broadcasts at peak
hours 21h51 | 106h30 NS NS 34h39 | 66h52 | 127h31
(18:00-23:00)
Share of broadcasts
at peak hours
18:00-23:00 3.1 10.6 - - 10.7 20.3 17.8
(per cent)

NS: Not Significant (because of their specific schedules)
Source: CSA
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Table Al11. Airtime devoted to politicians by national terrestrial television

channels (2003)

EU MONITORING AND ADVOCACY PROGRAM (EUMAP)

NETWORK MEDIA

PROGRAM (NMP)

TF1 F2 F3 Canal+ M6
Government 43.9 40.3 38.5 37.9 38.4
Share of Majority in 187 | 23.6 | 252 | 242 | 267
airtime Parliament ) ) ) ) )
devoted to o) o
ote pposition in
politcians e 327 | 326 | 314 | 339 | 32
in newscasts — -
(per cent) Political parties not
represented in 4.7 3.5 4.9 4.0 2.9
Parliament
Total (hours) 8h 25m| 36h |14h 57m|5h 59m |1h 32m
© ours 56s |36m 06s| 26s 56s 02s
Share of Government 31.3 29.4 37.3 29.4 32.9
airtime Majority in
devoted to . 22.7 21.0 29.0 29.3 15.3
. Parliament
politicians: M
in political | Oppositionin | 3 ¢ | 398 | 355 | 354 | 386
and Parliament ’ ’ ) ’ ’
current .. .
afFairs Political parties not
shows (per represented in 8.2 9.8 1.2 5.9 13.2
P Parliament
cent)
Total (hours) 3h 32m| 32h [59h 31m|9h 53m |4h 24m
56s |38m 23s| 43s 21s 32s
Government 23.8 26.2 16.9 28 -
Share of Maiority i
na jority in B
airtime Pogiay 424 | 192 | 251 19
devoted to —
politicians: Opposition in 21.6 45.7 55.3 52.5 _
in other Parliament ’ ’ ’ )
programmes | Polijtical parties not
(per cent) represented in 12.2 8.9 2.7 0.5 -
Parliament
1h 28h 31h 19h
Total (hours) 03m 29m 13m 45m -
56s 11s 30s 35s
Source: CSA
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Table A12. French local television stations

Name of station

Broadcasting area

Date of

inauguration

Date of expiration
of authorisation

In Metropolitan France:

Télé Toulouse

Toulouse

7 April 1988

18 November 2005

Savoie and Haute-

TV8 Mont-Blanc Savoic 26 July 2000 1 August 2005
Télé Lyon Métropole Lyon 20 February 1989 | 31 August 2006
Télé 102 Ve e S3Ples | 19 July 1999 19 July 2004
Clermont 1ére Clermont-Ferrand | 9 October 2000 1 July 2005
Té¢lé Sud Vendée Vendée (Lugon) | 18 November 1999 | 1 January 2005
TV7 Bordeaux Bordeaux 26 July 2000 1 January 2006
Canal 32 Troyes 23 November 2001 | 30 September 2006
Outside Metropolitan France:
Antenne Réunion La Réunion 18 March 1991 | 27 September 2007
Canal Réunion La Réunion March 1991 30 August 2005
Antenne Créole Guyane 15 March 1994 14 March 2003
Canal Guyane Guyane 22 March 1996 | 31 December 2004
Antilles Télévision Martinique February 1993 6 February 2005
Canal Antilles Martinique 12 July 1993 11 February 2008
L’Al Guadeloupe Guadeloupe - 14 January 2004
Canal 10 Guadeloupe - 13 December 2008
Eclair TV Guadeloupe - 14 January 2004
Canal Antilles Guadeloupe 12 July 1993 11 February 2008
Tahiti Nui TV Polynésie franqaise 29 June 2000 28 June 2005
Canal Polynésie Polynésie francaise | 22 December 1994 28 July 2004
Canal Calédonie Nouvelle-Calédonie | 31 December 1994 27 July 2004
Source: CSA
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Table A13. Cable and satellite channels (by providers)

Number Revenue
Groups Channels . (in 2001)
of services 1.
€ millions
TPS Cinéstar 12?6.2,. Cinétoile, Cmefa}z’, TPS Star, 3 128.8
Multivision, Infosport, Télétoon
TF1 Eurosport France, Shopping Avenue, LCI, 4 1212
Odyssée
Multi-thematic Planéte, Planete 2, Forum, Seasons, Canal 9 111.9
channels Jimmy, Ciné Cinémas 1, 2, 3, Ciné Classics ’
Canals / Vivendi 13éme Rue, /.XlloCmeInfo,.I Télévision, 5 83
Kiosque, Demain
ABI, AB Moteurs, Mangas, RFM TV, Musique
Classique, Zik, Action, Ciné Palace, Rire,
AB Romance, Polar, XX, Animaux, Chasse et 19 77.2
Péche, Encyclopédia, Escales, Fit TV, La
Chatne Histoire, RTL 9
Pathé Pathé Sport, Comédie, Voyage, TMC 4 69.5
R Canal J, MCM, Muzzik, Tiji, La Chaine
Lagardere Meétéo, Santé Vie 6 65.3
France Télévision | Euronews, Festival, Histoire, Mezzo, Régions 5 47.6
M6 Fun TV, M6 Music, Club T¢léachat, Téva 4 32.7
Suez Paris Premicre 1 32
TF1/M6 Série Club, TF6 2 22.5
Fox Kids, KTO, TFJ, Motors TV, TV Breizh,
Others L’Equipe TV, Disney Channel, Game One, 11 96.1
Ciné Info, Equidia, Fashion TV
Source: CSA, companies’ data
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ANNEX 2. Legislation cited in the report

The Journal officiel de la République Frangaise is the French official gazette.

The Law of 1986 and main subsequent modifications are available in English at:

htep://www.csa.fr/upload/dossier/loi_86_english.pdf)

Laws

Law on Freedom of Communication:
Law No. 86-1067 of 30 September 1986 on Freedom of Communication, Official Gazette,
1 October 1986. (Law on Freedom of Communication 1986)

Law No. 89-25 of 17 January 1989, modifying the Law of 30 September 1986, Official
Gazette, 18 January 1989.

Law No. 94-88 of 1 February 1994, modifying the Law of 30 September 1986, Official
Gazette, 2 February 1994.

Law No. 2000-719 of 1 August 2000, modifying the Law of 30 September 1986, Official
Gazette, 2 August 2000.

Other laws:

Law No. 2004-669 of 9 July 2004 on Electronic Communications and Services of
Audiovisual Communications, Official Gazgette, 10 July 2004. (Law on Electronic
Communications 2004)

Law No. 2003-1365 of 31 December 2003 on the Public Service Obligations of
Telecommunications and France Télécom, Official Gazette, 1 January 2004. (Law on the
Public Service Obligations of Telecommunications and France Télécom 2003)

Law No. 82-652 of 29 July 1982 on Audiovisual Communication, Official Gazette, 30 July
1982. (Law on Audiovisual Communication 1982)
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1. EXECUTIVE SUMMARY

The principles of freedom of broadcasting and independence from the state, or any
other dominant political or economic force, lie at the centre of German broadcasting
philosophy. After the Second World War, allied powers in West Germany installed a
system that was primarily designed to prevent the misuse of the media for any singular
political power, as media abuse was identified as one of the pillars of the Nazi
dictatorship. The public service broadcasters in West Germany were organised on the
basis of the British Broadcasting Corporation (BBC) model, with two important
differences: German broadcasters were set up in a federal structure, following the
political structure of West Germany, and there was a representational system for the
membership of the Board of Governors of each regional public service broadcaster. The
Federal Constitutional Court was instrumental in strengthening and developing this
system. In several important judgments, it underlined that legislators had to ensure not
only that public service broadcasters were independent of governments, but that the
whole broadcasting system fulfilled a function of democracy and freedom of opinion.
In 1961, ARD, the association of regional public service broadcasters, was
complemented by a second, national public broadcaster, ZDF.

In the second half of the 1980s, the so-called “dual system” that was gaining favour in
many other European countries was introduced in West Germany. Private television
channels quickly gained ground and became powerful competitors of public service
broadcasting. Two groups emerged as the dominant forces in private television,
Bertelsmann/RTL and Kirch. Between them they shared most of the audience’s
viewing time and the majority of the advertising turnover in the private sector. The
market was controlled by a complex regulatory structure, which reflected the federal
system of West Germany. The 11 West German federal states, or Léinder, competed for
investment by the large media groups thereby developing a particular German version
of media policy, known as “Standorspolirik”. Although elaborate rules for media
ownership exist, television groups were allowed to expand horizontally and integrate
vertically. From the beginning, cross-ownership with publishing companies played an
important role.

In 1991, after German unification, the West German broadcasting system was extended
to the former East Germany. Regional public service broadcasting organisations were
established, and these became part of ARD. Television viewing behaviour in the Eastern
parts of Germany still differs significantly from that in the West.

German television is now regarded as the most competitive in Europe, with a large
number of general interest and special interest channels broadcasting in the German
language. After heavy losses in the early days of the dual system, public service
broadcasters ARD and ZDF have been able to stabilize their positions and regularly
achieve a combined audience share of 45 per cent or more. Contrary to criticism that
the editorial standards of public service broadcasters have a tendency to “converge”
with those of the leading private channels, research proves that ARD and ZDF still
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show a largely different profile in their schedules. Especially in the categories of news,
current affairs and cultural programming, public service broadcasters offer a much
larger and more diverse choice than their private counterparts. The programming
policy of private channels has repeatedly been the subject of public debate because of
provocative and controversial formats, such as “reality shows” like “Big Brother”. This
kind of programming raises questions of ethics and human dignity, but regulatory
authorities have found that these issues are hard to deal with on a legal basis and are,
instead, a matter of taste and decency.

In agreement with the important players from the broadcasting sector, hardware
manufacturing and platform operators, the Federal Government has announced that
the year 2010 will be the deadline for switching over from analogue to digital
broadcasting. Yet, compared with other European countries, digitalisation has been
slow in Germany. Cable, which forms a key part of the broadcasting infrastructure, has
fallen behind in this area because of lack of investment in the upgrading of the
networks and because of structural problems. The introduction of digital terrestrial
television, however, has been a success so far. The region of Berlin/Brandenburg has
been the first worldwide to complete the switch-off of analogue transmission. Public
service broadcasters ARD and ZDF offer their own digital bouquets, including
interactive applications using MHP as the digital standard. Premiere, the main pay-TV
platform in Germany, is only available digitally. The private free-to-air broadcasters,
however, have so far been hesitant to invest in digital transmission, mainly because of
controversies with cable operators over the conditions for digital transmission over
their networks, and also because of a general scepticism as to the future of free-to-air
channels in a digital environment.

Currently, more than half of the German population uses the Internet. All major
German broadcasters have set up significant presences on the web, with public service
broadcasters focussing on informational content, and private broadcasters developing
their Internet activities as an additional source of income.

Most recently, the media policy debate in Germany has been dominated by the issue of
the funding of public service broadcasting. Some of the Linder governments rejected
an increase of the licence fee proposed by an independent commission, calling at the
same time for a major reform of the structures and activities of ARD and ZDF. One of
the features of the debate has been the issue of connections between broadcasting and
the State. Political parties are traditionally strongly represented in the governing bodies
of public broadcasters and regulatory authorities. Close connections between private
broadcasters and politicians of ruling parties have also been brought to the public’s
attention.

The future of public service broadcasting will remain one of the most important issues
in German media policy in the coming years. The European Commission’s ambition
to declare the licence fee a state subsidy is likely to be a particularly controversial
element in the debate. Public broadcasters will have to work hard to strengthen their
case in the public and avoid a further erosion of the legitimacy of the licence fee. It
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seems clear, however, that a broadcasting sector devoted to the public interest instead
of commercial imperatives will continue to be necessary in the future, digital-media
landscape.

2. CONTEXT

2.1 Background

The structures of German broadcasting and the traditions in German media policy
cannot be understood without an appreciation of the situation right after the collapse
of the Nazi dictatorship in 1945. The importance of independence was clearly one of
the guiding principles when German broadcasting was re-established after the Second
World War. However, this independence was not so much the choice of the German
people or institutions. Instead it was imposed by the allied occupational forces, which
were decisive in shaping the German broadcasting system in the late 1940s and early
1950s. The allied policies were informed by the previous history of the German media.
In the pre-war “Weimar” Republic of the 1920s and early 1930s, powerful parts of the
German press worked against democratic institutions. Later, the Nazis abused all the
media — and the whole cultural sector — for propaganda and manipulation of the
public. With these experiences in mind, allied forces were determined to prevent the
German media from ever becoming an anti-democratic force again.

In the Western occupational zones of the country, which were later to become the
Federal Republic of Germany, the German press was developed on a liberalised free
market model, in which the media is supposed to be largely free from State
interference. Owners of newspapers and other press publications, however, had to
apply for a licence from the occupational authorities, in order to ensure that none of
the publishers who were known to be supportive of anti-democratic or Nazi ideals
before and during the war would be able to operate their businesses again.'

As regards broadcasting, two models were under discussion after the war: the
Americans preferred their system of free-market, commercial broadcasting, while the
British preferred the public service model represented by the British Broadcasting
Corporation (BBC). The British Government sent Hugh Carleton Greene — who was
then a senior manager with the BBC and would later become one of its most
influential, and controversial, director generals — to Hamburg, to oversee the re-
building of a broadcasting organisation for the German North-Western regions. With

' K. Koszyk, “Presse unter alliierter Besatzung”, (“Printed Press under Allied Occupation”), in
J. Wilke, Mediengeschichte der Bundesrepublik Deutschland, (Media History of the Federal Republic
of Germany), Kéln, Bshlau, 1999, pp. 31-58.
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Greene’s influence, the BBC became the role model for the new German broadcaster
NWDR (Nordwestdeutscher Rundfunk).”

The most important principles guiding the formulation of broadcasting laws in the
post-war era were independence from the State (“Staarsferne”) and pluralism.
Broadcasting organisations were supposed to serve the public and not favour any
political, economic or other group interests. Also, because the frequency spectrum was
limited, a public service monopoly was erected. Private commercial broadcasting was
not allowed until more than 30 years later.

The newly established German public service broadcasters followed the BBC’s example
in many respects, and the Reithian motto “to inform, to educate and to entertain” also
became the accepted formula in Germany for determining content. However, the
German system developed its own peculiarities from the beginning. One difference was
the internal control mechanism, which sought broad social representation, and another
difference was the impact that the German federal system had on external controls.

Internal control within the German public service broadcaster deviates from the BBC
model, where the governing bodies comprise a small group of “the great and the good”
chosen by government. In Germany, the broadcasters’ governing bodies include
representatives of important interest groups from within society, and the groups and
organisations entitled to send a representative are specified in the broadcasting law.
This system was intended to ensure that the broadcaster would be more directly
accountable to society while at the same time remaining shielded from undue State
influence.

The federal system established in West Germany after the war meant that the federal
states, or Lénder, are governed by their own parliaments, and the Federal Government
has no competence in the fields of culture and the media. Broadcasting organisations
are regulated by Linder broadcasting laws, so the organisations serve individual Léinder
— or groups of Linder, based on inter-state treaties. A network of these regional
broadcasters was established under the tide ARD (Arbeitsgemeinschafi der dffentlich-
rechtlichen Rundfunkanstalten Deutschlands — Association of Public Service Broadcasters
in Germany). However, although they have joined in a network, the regional
organisations were, and still remain, largely independent.

A second national television channel, ZDF (Zweites Deutsches Fernsehen — Second
German Television), was launched in 1961 as a corporation governed by a treaty
between all West German Linder. The television council that acted as the governing
body of ZDF was again modelled on the principle of pluralism through group
representation, but this time the board had heavier representation of state institutions.

2 M. Tracey, A Variety of Lives. A Biography of Sir Hugh Greene, London, The Bodley Head, 1983.

3 The formula was set down by John Reith, the first Director General of the BBC. It was written
into the Royal Charter of the BBC when it was set up as a public corporation in 1927.
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Also in 1961, the Federal Constitutional Court issued the first of a series of “TV
rulings”, which became important pillars of German media policy and regulation in
the following decades. In its ruling that year, the Constitutional Court effectively
stopped an attempt by the conservative Federal Government of Chancellor Konrad
Adenauer to establish a new television channel, which was to operate as a commercial
entity under direct control of the government. The Court upheld the principles that,
first, broadcasting was an exclusive responsibility of the Léinder; and, second, state
control of broadcasting was against the idea and spirit of public service broadcasting.

Since the re-establishment of broadcasting after the Second World War, private
industry, especially the newspaper publishers, had lobbied for a liberalisation of the
sector. During the 1960s and 1970s, this issue remained a highly controversial one,
with many members of the public and many politicians, especially the Social
Democratic Party, arguing against commercial broadcasting. However, when the
Christian Democrats, under Chancellor Helmut Kohl, came to power in 1982, a
massive build-up of broadband cable systems was started. At the same time, so-called
“pilot projects”, which for the first time allowed private television channels to operate,
were launched. During the 1980s, all the Linder in West Germany issued new
broadcasting laws, introducing private radio and television. The Federal Constitutional
Court, in a number of TV rulings, clarified the structures and legal foundations of the
emerging “dual system”. The Court ruled, for instance, that reduced obligations for
private broadcasting with regard to public service programmes would only be allowed
as long as public service broadcasters, such as ARD and ZDF, provided a sufficient
range of public services. Public service broadcasters were assured a “guarantee of
development” within the new framework.*

Within a decade after 1982, the dual broadcasting system in Germany developed into
one of the most dynamic in Europe. Two leading private groups emerged: Bertelsmann
(with RTL Group as its subsidiary) and the Kirch Group. Between the two of them, they
controlled large parts of commercial television. This high level of concentration was
facilitated by liberal ownership regulation and was mainly balanced by a continuation of
the strong role of public service broadcasters ARD and ZDF. In 2002, the Kirch Group’s
mounting financial problems caused a collapse of this highly diversified and vertically
integrated conglomerate. Its television broadcasting branch was subsequently acquired by
a consortium led by US media investor Haim Saban, leaving Bertelsmann/RTL as the
main German player in the private broadcasting market.

In 1991, after the unification of Germany, the West German broadcasting system was
introduced in the East German states as well. Two new regional public service
broadcasters were established and became members of ARD. Meanwhile, ZDF and the
private television broadcasters extended their activities to the East.

4 Federal Constitutional Court decisions BVerfGE 73, 118 — Niedersachsen-Urteil; and BVerfGE
83, 238 — NRW-Urteil.
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2.2 Structure of the industry

The German media market is the biggest in Europe. As of year-end 2003, there were
36.2 million television households in Germany. Out of these, 1.6 million households
received their television signal exclusively via terrestrial transmitters, 14.5 million
households relied on satellite signals and 20.1 million relied on cable networks.” The
relatively high percentage of multi-channel houscholds with either cable or satellite
explains why Germany is not only the largest, but also the most competitive of the
European television markets. German viewers in cable households can usually choose
between 35 and 40 channels; in satellite households, the number of channels available
is much higher. The remarkable thing about the German television landscape, as
compared to other European countries, is the large number of domestic free-to-air
channels, which not only provide the German audience with a wide range of choices
but also make it harder for new entrants to the market, whether they be free or pay-TV
services. The main pay-TV provider, Premiere, which is available as a digital service via
cable and satellite, has been struggling for survival for a number of years, and it only
recently managed to reach profitability.

Since 2003, the terrestrial network is also being digitalised. (See also Section 7.) Multi-
channel broadcasting is, therefore, also reaching those households that untl now could
only choose from a smaller range of free-to-air channels.

Television viewing increased considerably after the introduction of private television in
the 1980s. As illustrated below in Table 1, more than 12 years after German unification,
there still exist notable differences in viewing habits between viewers in Western and
Eastern Germany. Viewers in the East tend to watch more television than those in the
West. In 2004, adult Easterners, 14 years old and older, watched 249 minutes per day, as
compared to adults in the West, who watched 217 minutes per day.

> SES Astra, Satellite Monitors, quoted in: Media Perspektiven, Basisdaten 2004, Frankfurt, p. 6.
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Table 1. Television viewing in Germany (1990-2004)

Television viewing (minutes/day)
Households Adults (14+) |Children (3-13)?
1992 275 168 93
186

Germany (total) 1995 297 )
2000 333 203 97

2004 354 224 92

1990 257 156 87

1992 265 159 86

Germany (West) 1995 289 181 93
2000 323 198 91

2004 342 217 89
19920 312 198 112
2 101

Germany (East) 1995 331 07 0
2000 373 223 123
2004° 400 249 107

111992 was the first year East Germany was fully integrated in the television audience
measurement system AGF/GfK; * 1990: Children 6-13 years old; ® 2004: January-November.
Source: Media Perspektiven’

2.3 Main players and their market shares

The public service sector consists of two systems, ARD and ZDF. The private sector is
dominated by two groups, Bertelsmann/RTL and ProSieben/SAT.1, the latter being
the remains of the television branch of the former Kirch Group. After a rather slow
start in the mid 1980s, private television broadcasters quickly gained in audience
market shares, but public service television channels stabilised their positions in the
1990s. (See Table 2, below.) As of year end 2004, public service television channels
held a combined market share of over 45 per cent. Compared to other Western
European markets, this certainly can be seen as an achievement, especially after taking
into consideration the competitive situation in the German television market. Thanks
to coverage of major sporting events, such as the European Football Championships
and the Olympic Games, ARD’s national channel, Das Erste, even gained market
leadership in 2004, overtaking its main rival, RTL. ARD’s regional channels, the so-
called “third channels”, also contributed to the stabilisation of the public service sector.
They maintain a particularly strong position in Eastern Germany, where private

® Media Perspektiven, Basisdaten 2004, Frankurt, December 2004.

EU MONITORING AND ADVOCACY PROGRAM (EUMAP)
NETWORK MEDIA PROGRAM (NMP) 739



M ONTITITORTING TELEVISION A CROSS E UR O PE

channels otherwise consistently get higher shares than in Western Germany. RTL has
been the market leader in the East since shortly after German unification.

For a considerable number of years, the major private broadcasting companies have
tried to establish so-called “families” of channels, with a strong general interest channel
in the centre, and several smaller channels, each targeting more narrowly defined
audiences, grouped around the central channel. Undil its collapse, the Kirch Group was
the most prominent proponent of this strategy, with its channels SAT.1, ProSieben,
Kabel 1, DSF and the pay service, Premiere. Premiere has now become an independent
company, whereas the other channels, after Kirch’s insolvency, have been bought by a
consortium led by US media investor Saban. Bertelsmann, on the other hand, controls
Europe’s largest television group, CLT/Ufa, of which RTL in Germany is the most
important television channel. Bertelsmann owns shares in other German channels as
well, namely RTL II, Vox, Super RTL and the news channel, n-tv. German regulators
have tried to take account of this development by limiting the combined shares of
“television families”. Regulators’ efforts, however, have had no real effect on the
persistent dominance of the large groups Bertelsmann/RTL and ProSieben/SAT.1. (See
also Section 5.)

Partly in reaction to the private sector, public service broadcasters have also diversified
their offerings. The national channels ARD/Das Erste and ZDF, and ARD’s regional
channels, sdll form the core of the public service television sector. Over the years, a
number of specialised channels have been launched, including Kinderkanal, a
children's channel, and Phoenix, an information channel. These channels are joint
ventures of ARD and ZDF. Furthermore, both ARD and ZDF run their own digital
bouquets, and they are partners in international cultural channels 3sat and arte.
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Table 2. Audience share of main television channels (1987-2004)

Audience share'” (per cent)
Channel 1987 | 1990 [1992®] 1995 | 2000 | 2004
ARD/Das Erste - - 22.0 | 14.6 | 14.3 13.9
ZDF - - 22.0 | 14.7 | 13.3 | 13.6
ARD/Dirritte - - 8.3 9.7 12.7 13.7
RTL - - 16.7 | 17.6 | 14.3 | 13.8
Germany |SAT.1 - - 13.1 | 147 | 10.2 | 10.3
(total)  |ProSieben - - 65 | 99 | 82 | 7.0
RTLII - - - 4.6 4.8 4.9
Vox - - - 2.6 2.8 3.7
Kabel 1 - - - 3.0 5.5 4.0
Super RTL - - - 1.1 2.8 2.7
ARD/Das Erste | 42.2 | 30.8 | 22.7 | 15.7 | 15.2 14.7
ZDF 40.9 28.8 22.7 | 154 | 14.1 14.4
ARD/Dirritte 10.6 9.0 7.9 9.3 12.1 13.1
RTL 1.3 11.5 | 16.6 | 169 | 13.8 | 13.3
Germany |SAT.1 1.5 9.0 12.1 14.2 | 10.0 10.1
(West)  |ProSieben - 13 | 59 | 95 | 80 | 7.0
RTLII - - - 4.3 4.8 4.7
Vox - - - 2.5 2.8 3.7
Kabel 1 - - - 3.2 5.2 3.9
Super RTL - - - 1.0 2.8 2.8
ARD/Das Erste - - 18.7 | 11.0 | 11.4 11.3
ZDF — - 17.2 | 12.3 | 10.6 11.0
ARD/Dritte - - 8.7 | 10.9 | 14.7 | 15.9
RTL - - 18.0 | 19.6 | 15.7 15.6
Germany [SAT.1 - - 16.1 | 16.6 | 10.9 | 10.9
(East)”  [ProSicben - — 923 92| 73
RTLII - - - 5.6 5.0 5.4
Vox - - - 2.7 3.0 4.0
Kabel 1 — - - 2.3 6.8 4.6
Super RTL - - - 1.6 3.0 2.7

' 1987-1992: adults aged 14 year and older; 1995-2004: viewers aged 3 years old and older;
@ 1992 was the first year East Germany was fully integrated in the television audience
measurement system AGF/GIK, data for preceding years are only available for West Germany.
Source: Media Perspektiven’

7 Data from AGF/GfK Fernsehpanel D+EU, in Media Perspektiven, Basisdaten 2004, Frankfurt,

December 2004.
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3. REGULATORY FRAMEWORK

Since the Second World War, and especially since the introduction of private
broadcasting, the federal system of Germany has produced a fairly complicated web of
regulations in the field of the electronic media (see Figure 1 below). In international
comparisons, the German system has often been described as an example of “over-
regulation”, mainly because a large number of actors are involved. Furthermore, the
regulations are not concentrated in a single handy volume, but are instead spread over
several documents, which in some cases have national relevance and in others only
apply to an individual federal state. Another important factor is the Federal
Constitutional Court, which has an important say in the regulations and was
instrumental in shaping the dual system of public and private broadcasting by issuing a
series of judgments in the field of broadcasting since the 1960s.

Figure 1. Schematic overview of the regulatory structure of German broadcasting

| Constitution (Grundgesetz) |

EU Regulation ‘
| Federal Constitutional Court |

N

| National Legislation | | Inter-state Treaties | | Linder Legislation

Public Service Sector Private Sector

Linder Regulatory
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“Internal Board of Governors | KEK | | KJM |
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FSF ESM Councils

. “External
Pluralism”

Accountability

Statutes i Guideline | “Promises”

Director-General
Intendant

v

ARD/ZDF channels

742 OPEN SOCIETY INSTITUTE 2005



GERMANY

3.1 The Constitution

The federal structure of Germany means that the federal states, Linder, have sole
responsibility for culture and the media. There is no federal broadcasting law. The
German Constitution (Grundgesetz) has, however, had a strong impact on the
development of broadcasting.® In Article 5, it established freedom of speech, freedom
of broadcasting and non-interference of the State in broadcasting matters as pillars of
German democracy after 1949.” The Federal Constitutional Court developed its
argumentation from this constitutional basis in the above-mentioned “TV rulings”.

Freedom of broadcasting stands in the centre of this legal tradition in two respects.
First, the German Constitution puts a clear emphasis on the rejection of state influence
on programme content, through regulation defending against state interference.
Second, the Federal Constitutional Court sees a duty on the side of the state (i.e. the
Liinder parliaments) to put in place a so-called “positive regulation”, which guarantees
that a multitude of opinions will be expressed through broadcasting and that no single
interest, political or economic, may dominate the programme output. In other words,
there should be regulation actively supporting broadcasting freedom.

3.2 Linder broadcasting laws

The principle legal foundation of broadcasting lies in the broadcasting laws of each of
the 16 German federal states, or Linder. Each of these laws sets the framework for the
regional public service broadcaster and private radio and television broadcasters.'’
Liinder broadcasting laws define the organisation and remit of regulatory authorities
and contain the rules for the licensing of private broadcasters. Regulations of federal
states also deal with journalistic standards and programming obligations.

In the mid 1980s, when deregulation became the dominant paradigm in German
media policy and private capital was to be allowed to enter broadcasting, the Linder
broadcasting laws were reformulated one after another. In several cases, these new laws
were brought before the Federal Constitutional Court, where they became the cause of
some of the most important “TV rulings” of the Constitutional Court. Linder
broadcasting laws today are similar in so far as their general philosophy, standards and
organisational principles are concerned. Differences are more obvious in the private
radio sector. For example some Léinder allow for a larger number of local radio stations,
while others establish systems with a smaller number of regional channels.

8 German Constitution ( Grundgesetz fiir die Bundesrepublik Deutschland) of 23 May 1949 (BGBL IS. 1).

% For detailed information (in German) on all aspects of Article 5 of the German Constitution
(covering freedom of speech), including background information and relevant judgments, see
www.artikel5.de (accessed 6 July 2005).

"% In some cases, there are separate laws for public and private broadcasting.
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3.3 Inter-state treaties

The Lénder also join together in so-called inter-state treaties, which complement the
broadcasting legislation at the regional level by establishing a national structure in
broadcasting regulation. The inter-state treaties primarily provide the legal basis for:

o nationally distributed public service television and private television
broadcasting — including rules for television advertising, pluralism and diversity
in private television, and co-operation between regional regulatory authorities
for the private sector on a national level;'!

« the network of regional public service broadcasters, ARD;"?

« the national public service television broadcaster, ZDF;"?

o the national public service radio broadcaster, DeutschlandRadio;14

« the funding of the two public service broadcasters, ARD and ZDF;'” and

o the procedure by which the financial requirements of the public service
. 16
broadcasters and the amount of the licence fee are settled.

The inter-state treaties are subject to frequent revision. The negotiations between the
Liinder in the run-up to these revisions are the place where, in the past, the differing
political objectives of the Léinder have clashed. These differences lead to bargaining
processes between the Linder governments involved. For instance, in the 1990s the
Social Democrats prevented the tougher restrictions on public service broadcasting
called for by Christian Democrats by agreeing to a reform of media ownership rules,
which allowed the leading German media groups to expand. The inter-state treaties are
at the core of German broadcasting policy, because they provide a national framework
for an otherwise regionally fragmented market and regulate some of the most sensitive
areas in German media policy.

""" Tnter-state Treaty on Broadcasting (Statsvertrag iiber den Rundfunk im vereinten Deutschland vom

31. August 1991, zuletzt geindert durch den 8. Rundfunkiinderungsstaatsvertrag vom 8./15 Oktober
2004 — Rundfiunkstaatsvertrag — RStV), in force since 1 April 2005, available (in German) at
heep://www.alm.de/fileadmin/Download/Gesetze/RSTV_8.pdf (accessed 15 April 2005).

Inter-state Treaty on ARD (ARD-Staatsvertrag), in force since 1 April 2005, available at
www.br-online.de/br-intern/organisation/pdf/ard-staatsvertrag. pdf (accessed 15 April 2005).

Inter-state Treaty on ZDF (ZDF-Staatsvertrag) in force since 1 April 2004, available (in German)
at heep://www.zdf.de/ZDFde/download/0,1896,2000713,00.pdf (accessed 15 April 2005).

Inter-state Treaty on DeutschlandRadio (DeutschlandRadio-Staatsvertrag — DLR StV), in force
since 1 April 2005, available (in German) at
hetp://www.zdf.de/ZDFde/download/0,1896,2000707,00.pdf (accessed 15 April 2005).

Inter-state Treaty on the Funding of ARD and ZDF, (Rundfunkgebiibrenstaatsvertrag), in force
since 1 April 2005, available (in German) at
heep://www.zdf.de/ZDFde/download/0,1896,2000711,00.pdf (accessed 15 April 2005).

Inter-state Treaty on the Procedure for Setting the Licence Fee, (Rundfunkfinanzierungsstaatsver-
trag), in force since 1 April 2005, available (in German) at
heep://www.zdf.de/ZDFde/download/0,1896,2000710,00.pdf (accessed 15 April 2005).
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3.4 Other relevant legislation

Other regulations, such as the Inter-state Treaty on the Protection of Minors'” and the
Inter-state Treaty on the Regulation of New Broadband Media Services,'® as well as a
Federal Telecommunications Law'” have direct or indirect relevance for public and
private broadcasters in Germany.

For instance, the Inter-state Treaty on the Protection of Minors contains rules on the
handling of watersheds for programmes not suitable for children. It also has rules on the
establishment of a commission in charge of the protection of minors, under the authority of
the regulatory authorities for the private television sector. (See also Section 5.) The Inter-
state Treaty on Media Services covers teletext services as well as services typical for the
Internet, both of which are also offered by public service and private broadcasters.

4. REGULATION AND MANAGEMENT OF PUBLIC
SERVICE BROADCASTING

4.1 Mission and organisation of the public broadcasting sector

Germany currently has 12 public service broadcasting organisations. There are eleven
members of ARD — nine regional broadcasters, of which four serve more than one federal
state; Deutsche Welle, which is Germany’s international broadcaster funded by the Federal
Government; and DeutschlandRadio, the national public service radio broadcaster, with
two channels. There is also ZDF, the second public service television system.

The remit of public service broadcasting in Germany is based on the original Reithian
formula for the BBC’s mission, “to inform, to educate and to entertain”. Article 11 of
the inter-state treaty on broadcasting summarises the main themes of the German
public broadcasters’ remit. Similar wording can be found in the Linder broadcasting
laws and in other relevant documents. According to this article, public service radio
and television have to:

« produce and distribute programmes that contribute to the public discourse;

Inter-State Treaty on the Protection of Minors, (Jugendmedienschutz-Staatsvertrag — JMStV) of
10-27 September 2002, available (in German) at
www.zdf.de/ZDFde/download/0,1896,2000708,00.pdf (accessed 15 December 2004).

Inter-State on New Media Services (Mediendienste-Staatsvertrag), in force since 1 April 2005,
available (in German) at http://www.zdf.de/ZDFde/download/0,1896,2000709,00.pdf (accessed
15 April 2005).

Federal Telecommunications Law (Telekommunikationsgesetz — TKG) of 22 June 2004, available (in
German) at http://bundesrecht.juris.de/bundesrecht/tkg 2004/gesamt.pdf (accessed 15 April 2005).

EU MONITORING AND ADVOCACY PROGRAM (EUMAP)
NETWORK MEDIA PROGRAM (NMP) 745


http://www.zdf.de/ZDFde/download/0,1896,2000708,00.pdf
http://www.zdf.de/ZDFde/download/0,1896,2000709,00.pdf
http://bundesrecht.juris.de/bundesrecht/tkg_2004/gesamt.pdf

M ONTITITORTING TELEVISION A CROSS E UR O PE

o provide a comprehensive overview of regional, national, European and
international developments; and

« contribute to the process of international understanding, European integration
and social coherence at the federal and regional level.

In the German interpretation of the Reithian formula, public service broadcasting is both
“medium and factor” in the public debate. This means that public broadcasters not only
provide a forum for the different interests and opinions active in society, they also make
their own original contribution to culture and the democratic process. In a number of its
judgments on broadcasting, the Federal Constitutional Court has elaborated on this theme.
In particular, it decided in a 1986 ruling that public service broadcasting should be given
appropriate means to continue to provide a wide range of high-quality programmes — even
in a liberalised, “dual” system, where market forces become increasingly important but do
not guarantee the range and quality of programmes required in a functioning democracy.
The Constitutional Court labelled this main task of the public service broadcasters as
“Grundversorgung”, a word which is often inadequately translated into English as “basic
service”, but is generally interpreted in Germany as meaning a comprehensive provision of
programmes in all major genres. Neither the Constitutional Court nor the legislators in the
Liinder made an attempt to define in more detail what the general remit of public service
broadcasting should mean in practice, or how it should be translated into programmes. The
public broadcasters themselves must make these decisions, and their right to do so is an
important element of broadcasting freedom.

There has been a long-standing consensus among the major social and political forces
in Germany that public service broadcasting ought to remain strong, especially in the
context of an increasingly commercialised private sector, in order to be able to fulfil its
important tasks in society.

In more recent years, however, an increasingly commercialised environment and a growing
dominance of free-market ideology in almost all sectors of public life has led to the criticism
that public service broadcasting is extending its remit into areas that should be left to the
market. Another criticism that is becoming more common is that public service
broadcasters are inefficiently organised and spending too much money. A number of
Liinder governments have used the latest round of discussions about an increase in the
monthly licence fee to call for a restructuring of ARD and ZDF. The proposals for
restructuring are mainly intended to achieve efficiency gains, but some would also seck to
define the remit of public service broadcasters in more detail. Under the policy label of
“transparency”, the European Commission is also exerting pressure for Germany to change
its media policy, so that it clarifies the mandate of public service broadcasters and draws
distinctions between public service activities and commercial activities.”” Since 2004, ARD

20 Th. Kleist and A. Scheuer, “Kldrung von Grundsatzfragen. Die EU iiberpriift die Finanzierung
des offentlich-rechtlichen Rundfunks”, (“Clarifying Basic Issues. EU Looks into the Funding of
Public Service Broadcasting”), in Funkkorrespondenz, 10/2005, pp. 3-8.
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and ZDF have been obliged to deliver, every two years, a comyrehensive report about their
activities and how they have fulfilled their public service remit.”’

The public debate on whether the mission of German public service broadcasters ought
to be defined more narrowly is likely to continue in the years to come. Leading
politicians — Conservatives as well as Social Democrats — in a number of Linder have
declared their intention to press for structural reform in public service broadcasting.

4.2 Funding of public service broadcasting

ARD and ZDF are funded through a mix of income sources, including licence fees,
advertising, sponsoring and other means, such as programme sales and merchandising.
They are not allowed to offer teleshopping programmes. The current amount of the
licence fee is €17.03 per month for both radio and television. ARD and ZDF are only
allowed to broadcast advertisements on their main channels, Das Erste and ZDF,
Mondays through Saturdays untl 20.00, for a maximum of 20 minutes per day.
Sponsoring is allowed after 20.00.

Since the introduction of private broadcasting, the share of advertising in the annual
budgets of ARD and ZDF has declined sharply, as shown below in Table 3. In 2003,
ARD's annual income from licence fees was €5,053 million, and net advertising
income was €318 million. ZDF received €1,566 million from the licence fee and €111
million from advertising.

Table 3. Licence fee and advertising income for ARD and ZDF (1985-2003)

Year € millions
Income from licence fee | Advertising income
1985 1,762 676
1990 2,203 706
ARD 1995 3,727 374
2000 4,496 419
2003 5,053 318
1985 433 296
1990 531 364
ZDF 1995 846 176
2000 1,303 179
2003 1,566 111

. .2 .
Source: Media Perspektiven”” and own calculations.

I This new obligation was clearly influenced by the example of the BBC’s “Statement of promises”,

which has been published in the “Annual Report and Accounts” of the BBC since 1996.

2 Media Perspektiven, Basisdaten (several issues), Frankfurt.
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Sponsoring has become more important as a source of income, especially with major events
such as Olympic Games or Football Championships. In the past, ARD and ZDF have
unsuccessfully lobbied for the ban on advertising after 20.00 to be lifted. Private television
broadcasters have, on the other hand, called for a total ban on advertising on public service
television, also without success so far. Even though advertising is a smaller part of the
budgets of ARD and ZDF, it is still important because it reduces dependency on the licence
fee, which is increasingly used by politicians as a trigger to influence the public broadcasters.
The advertising industry has also strongly favoured retaining advertising on ARD and ZDF
—and even lifting the 20.00 watershed — because they regard the public service broadcasters
as necessary competition for the private television sector.

Germany has developed a unique system for assessing the financial needs of the public
service broadcasters and setting the level of the licence fee. The guiding principles in setting
up this system were the need for independence from state and political influence and the
need for maximum objectivity in the assessment process. Based on an inter-state treaty,” a
commission has been established under the tide Commission for the Assessment of the
Financial Requirements of the Public Service Broadcasters (Kommission zur Ermittlung des
Finanzbedarfs der Rundfunkanstalten — KEF). KEF is made up of 16 independent experts,
one for each of the federal states, who have their professional backgrounds in consultancy,
management, broadcasting law, media economy, technology or media research. Five
members of KEF are representatives of Auditor General’s offices of different Léinder.
Although the members of KEF are appointed by the heads of government of the Léinder for
a period of five years, they are not subject to political directives.

Every two years, ARD, ZDF and DeutschlandRadio report their financial requirements
to KEF. KEF then considers these requirements and submits a proposal to the Linder
concerning the level of the licence fee in the next period. This proposal must be
approved by the Linder governments and voted upon by the Linder parliaments.
When all 16 Linder parliaments have voted in favour of the proposal, a new licence fee
can be introduced nationally, through an inter-state treaty.

In 2004, the latest proposal by KEF caused considerable political turmoil. Some of the
Liinder governments initially refused to accept the proposal, and — moreover — linked
their approval of any increase in the licence fee to certain concessions by the public
service broadcasters. The main argument of these Linder governments was that the
overall economic situation in Germany would not justify an increase. They also
expressed their wish that ARD and ZDF must intensify their efforts in improving
efficiency, cutting costs and streamlining. Some Léinder politicians even suggested
closing down radio and television channels and reducing services in other areas.

 Inter-state Treaty on the Procedure for Setting the Licence Fee.

%4 For a more detailed description of the KEF and its auditing procedure, see: N. Priebs, “Learning
from abroad: regulating public service broadcasting in Germany, Japan and the UK,” in
D. Tambini/]. Cowling (eds.), From Public Service Broadcasting to Public Service Communications,
London, IPPR, 2004, pp. 115-129.
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This intervention by a number of Linder governments was unprecedented, and it
completely ignored the reason why KEF had been set up: to ensure that the level of the
licence fee is not decided on political terms. Linder parliaments had expressed the
frustration in the past that their involvement in the process was basically to say yes or
no to the KEF proposal. However, the way in which some Lénder used the current
round of discussions to push their ideas of a reform of public service broadcasting —
and to introduce certain restrictions on future activities of the public service
broadcasters, especially in the Internet and new media — was seen by many legal experts
as not only against the spirit of the independent KEF process and the relevant inter-
state treaty but probably also against the Constitution.”

For the next period, starting in 2005, KEF had proposed an increase in the licence fee
by €1.09. After heavy political wrangling, the Linder governments agreed on an
increase of only €0.88 from 1 April 2005. ARD and ZDF, on the other hand, have
strongly criticized the procedure, which led to a deviation from the original KEF
proposal. They have announced that they are considering bringing the whole case
before the Federal Constitutional Court, because they regard the political deal that led
to the reduced increase as a violation of the independent procedure for the setting of
the licence fee. If this were to happen, it could lead to another important broadcasting
judgement by the Federal Constitutional Court, but it would not be without political
risks for the public service broadcasters themselves.

4.3 Governance, control and accountability

Following the British model, German federal states or Léinder adopted a system of “internal
control” when setting up the governance structure for public service broadcasting. Léinder
governments retain a certain “power of last instance” over the broadcasting organisations,
but this power is only to be used in cases of extreme mismanagement or violation of the
law. At every public service broadcaster, there are three authorities who are responsible for
the management and supervision of the organisation: the Director General, the
Broadcasting Council and the Administrative Council.

The Director General (Intendant) runs the institution, and is responsible for the
programmes and all administrative matters. The Director General represents the
broadcaster in public. She or he is usually appointed for four years, usually with a
renewable contract, though broadcasters vary in their rules for terms of office of senior
staff. The Director General appoints the staff. In some cases appointment of senior
directors requires approval of the Broadcasting Council.

The Broadcasting Council (Rundfunkras, or Fernsehrar at the ZDF) represents the interests
of the public inside the broadcasters. It ensures that programmes meet the requirements set
by law, elects and supervises the Director General, and lays down programme guidelines.

¥ See for example contributions at a symposium “Rundfunkgebiihren im Streit” (“Broadcasting
licence fees under debate”) of 5 March 2004, in: Media Perspektiven, 3/2004.
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Various important social groups are represented in the Broadcasting Council, and Léinder
broadcasting laws specify which organisations have a seat in the Council. Usually the
patliaments, the big churches, employers and unions, universities, cultural organisations,
sports associations, and organisations for older people, women and foreign citizens are
represented. The size of the Broadcasting Council varies. The highest number of
representatives can be found in the ZDF’s Council, which has 77 members. A list of
institutions and organisations entitled to a seat on the ZDF’s Broadcasting Council is
detailed in an inter-state treaty.”®

The Director General reports to the Broadcasting Council, but not to any state institution
or government. Therefore, the Broadcasting Council is the embodiment of the “public”
nature of public service broadcasting in Germany. The system of representation of social
groups in the governing body of the public service broadcasters is meant to ensure that all
major interests in society, as well as minority groups, are represented in the broadcaster's
programmes. The goal is to achieve a balanced and diverse programme output. Control of
programme standards by the Council is usually a posteriori. All broadcasters have systems in
place for dealing with audience complaints.

Table 4, below, illustrates the level of representation of different sectors of society in the
governing bodies of public service and private broadcasting. (See also Section 5.2.) The
political sector is most prominent, together with the economic sector (employers and
unions), followed by various NGOs.

Table 4. Composition of governing bodies and regulatory authorities

Public service broadcasting Private broadcasting
Number of Share of total Number of Share of total
members members
members members
(per cent) (per cent)
Government, political parties, 172 32 105 23
local authorities
Trade + Industry, Unions 133 25 136 30
NGOs 105 20 95 21
Churches 50 9 40
Education + Science 34 21
Culture 28 36
Other 16 14
Total 538 100 447 100

%6 TInter-state Treaty for the ZDF, art. 21.

77 H.-W. Stuiber, Medien in Deutschland. Band 2: Rundfunk, (Media in Germany. Vol. 2 Broadcasting),
Konstanz, UVK, 1998, pp. 823-832.
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The Administrative Council (Verwaltungsrat) is a smaller body, usually with seven to
nine members, which advises the Director General, especially on financial and
personnel matters. Its members are usually chosen by the Broadcasting Council, but
they are not members of the Broadcasting Council itself. A recent proposal, actributed
to the government of the state of Lower Saxony, would have let governments nominate
half the members of the Administrative Council of the regional broadcaster NDR.
However, this idea triggered a public controversy. The Director General of NDR and
the governments of other Northern German states rejected the plan and accused the
head of government of Lower Saxony of trying to gain more political control over the
regional broadcaster.

The influence exerted by political parties is one of the most heavily discussed aspects of
the governing structure of public service broadcasting in Germany. Political parties are
directly represented in the Broadcasting Councils of ARD and ZDF through the state
parliaments, which are entitled to several seats. However, members of the Council
from social groups and NGOs also align themselves more or less openly with one or
the other political party. Representatives of trade unions, for instance, tend to side with
the Social Democrats, whereas representatives of the employers associations or
Chambers of Trade are apt to support the Christian Democratic parties. Direct
political influence of parties and governments is highest in the ZDF, where the Federal
Government and the governments of all 16 federal states have their seats in the
Broadcasting Council.

The power struggle in the Broadcasting Councils frequently comes to the fore when a
new Director General has to be appointed. An example of a particularly difficult
nomination process, which also triggered much public attention and debate, was the
most recent election of the Director General of ZDF in 2002. The whole procedure
took almost a year, and there were several unsuccessful voting rounds before the
Christian Democrats, the Social Democrats and the so-called “grey” group of
independent members of the governing body of ZDF could finally reach an agreement.
More than a dozen official candidates — and probably more whose names were never
disclosed to the public — were on the shortlist. The candidates included top managers
from ZDF, ARD and private media groups. The whole procedure was heavily criticized
in the public as being damaging to the reputation of the candidates, the image of ZDF
and public service broadcasting in general.

It is hard to measure the actual impact of the Broadcasting Council’s political influence
on the day-to-day business of broadcast journalism. It would be difficult for any Director
General to survive his or her first term of office if he or she is not on reasonably good
terms with the government of the respective federal state. A further indicator of political
dependency might be the traditional tendency for ARD broadcasters in the south of the
Federal Republic to be more conservative than those in the north, in line with voting
behaviour in these regions. This tendency, however, has been less prominent in recent
years, as the Christian Democrats gained ground in the Northern states and the whole
political scene in Germany changed after unification. It would also be unlikely that a
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direct and permanent interference by a government or leading party in the everyday
business of a public service broadcaster would go unnoticed.

In the current debate over the level of the licence fee, a coalition emerged between a
number of states ruled by Christian Democrats and the largest state of North Rhine-
Westphalia, which at that time was governed by Social Democrats. ARD Directors General
were unanimous in their criticism of the Linder governments which opposed approval of
the KEF proposal. This conflict illustrates that, in spite of the political power play that
often precedes the nomination of a Director General, the management of ARD and ZDF
are willing to stand up against political pressure in cases of a perceived threat of politics
against fundamental rights of public service broadcasting. Governments, on the other hand,
can rightly claim that they are the elected representatives of all the citizens and therefore
have a right and duty to shape broadcasting structures such that they serve the public best.
In the current difficult economic situation, politicians critical of public service broadcasting
can also draw on the support of large parts of the print media, and other segments of
society, who question the size of public service broadcasters and the legitimacy of the licence
fee in the future.

4.4 Programming and editorial standards

The television channels available before the introduction of the dual system consisted
of only two national public service channels, ARD/Das Erste and ZDF, plus the so-
called third channels produced by the regional ARD organisations. These channels
were broadcast over analogue terrestrial frequencies. The supply of programmes and
channels by public service television increased substantially with the availability of
additional bandwidth over cable and satellite. Cable and satellice households today can
choose from among the following set of analogue public service television channels:

o ARD/Das Erste: the main (or “first”) channel of the ARD network, distributed
nationally;

o ZDEF: the second national television channel, launched in 1961 as a competitor to
ARD;

o “third” channels of ARD: seven channels produced by the regional members of
ARD, including some produced in co-operation between two or more
broadcasters; these channels started as regional programmes with a cultural and
educational profile, but have developed into general interest channels that are
distributed nationally by satellite;

o Kinderkanal (KI.KA): a children's channel;
o Phoenix: a news, documentary and events channel;

o ARTF: a bilingual (French/German) cultural channel, is a co-operation between
ARD, ZDF and their French partner, ARTE France;
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o 3sar. a cultural channel produced as an international joint venture between
German language broadcasters ARD, ZDF, ORF (Austria) and SRG
(Switzerland).

In all, these channels accounted for approximately 111,000 hours of television
broadcasts in 2003.”® The technical reach is almost 100 per cent for ARD/Das Erste
and ZDF, and it is slightly lower for the other channels.

In addition to these channels, ARD and ZDF provide their own digital bouquets. (See
section 7.3.)

During the years following the establishment of a dual system of television and the rise
of powerful private competitors, ARD and ZDF were repeatedly accused of “dumbing
down” and adjusting their programme schedules to the needs of a commercialised
market. This debate resurfaces in Germany from time to time, when critics express
concerns over a “convergence” between public service and private television, but the
argument is not supported by research, as Table 5, below, illustrates. The table shows a
breakdown of the type of programming provided by ARD, ZDF and their three main
competitors in the private sector.

Table 5. Programming of the main television channels — breakdown by genre

(2003)
Share of total programming (per cent)
Genre ARD/ ZDF RTL SAT.1 | ProSieben
Das Erste

Information 43.1 48.4 22.1 17.3 26.7
Sport 8.6 6.0 2.3 1.4 -
Non-fiction 8.3 8.2 19.1 26.7 16.3
entertainment

Music 2.0 1.7 1.9 0.3 0.2
Children's programmes 6.0 5.2 2.8 3.5 5.1
Fiction 28.5 26.7 27.0 24.6 32.6
Other 2.2 2.4 5.1 5.4 5.1
Advertising 1.3 1.4 19.8 20.8 14.1
Total 100 100 100 100 100

Source: Media Perspektiven”™

ARD and ZDF are by far the leaders in the provision of informational programmes, private
channels dominate in non-fiction entertainment, such as “reality shows”, and they allocate
up to one fifth of their airtime to advertising. Fiction programmes are equally important for

* Calculations made on the basis of data presented in: Media Perspektiven, Basisdaten 2004,
Frankfurt, December 2004.

# Udo Michael Kriiger, “Spartenstruktur im deutschen Fernsehen”, in Media Perspektiven, 512004.
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the five channels. Although all five are regarded as general interest channels with a mass
appeal, public service television channels overall provide a more balanced mix of
programme genres. In fact, the diversity and range of programmes supplied by the public
service sector has probably never been higher, especially if taking into account the content
of KI.KA, the children’s channel; the regional “third” channels; and the special interest
channels, 3sat, Phoenix and ARTE, which broadcast a high proportion of high-quality
cultural and information programmes.

There have been public discussions about a general decline in programme quality,
especially with respect to private television, but also, in some areas, with respect to
public service television. Qualitative judgements of this kind are very hard to verify
objectively. ARD and ZDF are regular winners of programme awards for information,
documentary and entertainment programmes. Their daily prime-time news
programmes are the most popular among German viewers, and “Berlin Berlin”, a
fictional series broadcast by ARD/Das Erste, recently won the prestigious Emmy
Award in the comedy category. Opinion research shows, however, that public service
broadcasters have a slightly duller image than, for instance, RTL or SAT.1. Private
channels have a more youthful image, whereas public service channels are regarded as
more serious and trustworthy. According to audience data, this opinion also
corresponds to the audience profiles of television channels. Private channels specifically
target the younger age groups (14 to 49 years old), which are more attractive to
advertisers, whereas public service channels (apart from KI.KA) also reach the older
segments in society.

Programme standards are defined in fairly general form in the Linder broadcasting laws
and in the Inter-state Treaty on Broadcasting. Article 11 (3) of the treaty reads: “Public
service broadcasting, in fulfilment of its mission, has to take into account the principles
of objectivity and impartiality, diversity of opinion, and due balance in its programmes
and services.” Traditional journalistic standards, such as accuracy, reliability, fairness
and clear separation between news and commentary are regarded as important
components of the concept of broadcasting that “serves freedom”. These standards are
therefore considered part of television’s responsibility towards society, and this is
especially true for the public service broadcasters. Both ARD and ZDF have developed
statutes that further elaborate on standards for news and information programmes.
Special guidelines also exist for particular aspects of their programming, such as
advertising, sponsorship and protection of minors.

The German broadcasting tradition does not include any kind of quota regulation for
specific types of programmes or genres, other than the quota regulation of the
European Union, which has been incorporated in Articles 5a and 6 of the Inter-state
Treaty on Broadcasting. (See Section 6.) The representational system of governance
and control has to ensure a range of programmes, so that, for instance, minority
interests are also catered for in programming.

German public service broadcasting has a certain tradition of serving the needs of foreign
citizens living in Germany. This tradition started in the 1960s, when a lot of people, mainly
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from Southern European countries, came to Germany as foreign workers. Most of the
programmes targeting foreigners in Germany are broadcast on public service radio, and
some of them are broadcast in the foreigners’ native languages. On television, these services
have been gradually reduced in recent years, partly because foreigners nowadays tend to use
satellite television channels broadcasting from their home countries. However, a few
speciality programmes for foreigners still remain. These include “Monitor Italia”, an Italian-
language magazine broadcast weekly on the regional television channel of the Bavarian
public service broadcasting system. “Cosmo TV”, a German language magazine broadcast
every Saturday afternoon on WDR television in North Rhine-Westphalia, targets younger
age groups and viewers with different cultural backgrounds with a mix of reports,
entertainment and studio talk. In mid 2004, a Social Democrat regional head of
government issued a proposal calling for a new television channel with a specific
“integrational” remit. This channel, to be run by ARD, would primarily target Turkish
citizens, the largest minority in Germany, but would later also cater to minority audiences
from other foreign countries. The proposal received a lukewarm response in the political
arena, mainly because of the costs implied.

In 2004, the Linder included in the Inter-state Treaty on Broadcasting an obligation
for public broadcasters to report every two years on how they have fulfilled their remit,
especially with regard to the quantity and quality of their programmes, as well as
projects planned for the future. The broadcasters ARD, ZDF and DeutschlandRadio
presented their first reports in October 2004.” Linder governments have expressed the
hope that this regular reporting will increase transparency in the programming policies
of public service broadcasters and provide a means to define the public service mission
more clearly.

5. REGULATION AND MANAGEMENT OF PRIVATE
BROADCASTING

5.1 Market structure

The German commercial television market is diverse, and the number of nationally
distributed television channels that are licensed in Germany is constantly expanding —
though not all of these new channels are broadcasting in the German language. The
most recent list of licensed television channels published by the regulatory authorities

% The ARD and ZDF reports are available online at:
htep://livelx.ard.de/intern/download/ard_leitlinien_20041004.pdf and
htep://ww.zdf.de/ZDFde/download/0,1896,2001614,00.pdf (both accessed 15 December 2004).
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contains 86 private channels, ranging from mainstream broadcasters, such as RTL, to
: : 1
relatively obscure niche channels, such as Kule-TV.?

One reason for this expansion is the comparatively high percentage of multi-channel
households that receive television via cable or satellite. According to the SES Astra
Satellite Monitor, by year-end 2003, there were 36.2 million television households in
Germany. A total of 20.13 million (55.6 per cent) of these are connected to broadband
cable, 14.46 million (39.9 per cent) receive their programmes through satellite, and the
remaining 1.62 million (4.5 per cent) still receive the traditional terrestrial signal.

Naturally, the choice between channels is biggest in satellite and cable households.
A typical list of programmes available is shown in Table A1, at Annex 1. The table uses
the example of the analogue cable network in the city of Diisseldorf. The network is
run by cable operator ish.

The competitive situation in this cable environment is characterised by a large number of
channels broadcasting in German, a strong presence of public service channels and a
considerable number of public service and private channels in the “general interest”
category, which means they are targeting majority audiences.”” The main pay-TV provider,
Premiere, is only available in digital households; at year-end 2004, it reported 3.25 million
subscribers. Cable operators have also started to offer pay packages on digital cable, but so
far they have not been able to attract significant numbers of customers. In satellite
households, the number of channels available is even bigger. Despite this diversity, only ten
channels accounted for almost 88 per cent of the viewing time in terrestrial, cable and
satellite households in 2004. Of these top ten, three were public service channels — ARD,
ZDF and all the “third” channels of ARD members.

Private television is financed from various sources: advertising, sponsoring, pay-1V,
merchandising, call-in and other means. Advertising is by far the most important source
of funding. Therefore, the television industry in Germany — like that in many other
countries — has been hit badly by the shrinking of the advertising market following the
record year of 2000. (See Table 6 below.) Overall, net income fell by almost one fifth.
With few exceptions (namely smaller channels), channels in 2004 reported significantly
lower advertising income than in 2000. After three years of recession in television
advertising, however, 2004 saw a marginal increase in overall expenditure.

31 Kommission zur Ermittlung der Konzentration im Medienbereich (KEK), Programmliste 2004
(Channel List 2004), Potsdam, July 2004.

In the case of the private broadcasters, this, however, means that they are generally targeting the
age group of 14 to 49 years, which is the most attractive for advertisers.

32
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Table 6. Net advertising income of the major television channels (1990-2004)

Channel Net advertising income (million)

1990 1995 2000 2001 2002 2003 2004
ARD 373.6 154.0 192.8 166.7 136.7 141.0 182.2
ZDF 363.3 176.1 178.8 147.8 116.1 111.2 111.6
RTL 352.5 1,000.1 | 1,345.7 | 1,274.5 | 1,180.5 | 1,152.4 | 1,118.0
SAT.1 278.8 828.5 982.2 858.0 795.0 777.3 778.0
ProSieben 24.0 680.6 882.5 875.0 786.0 700.8 725.0
Vox - 57.7 190.0 198.3 216.7 230.4 224.8
RTL II - 166.6 293.9 255.1 214.3 223.2 209.5
Super RTL - — 92.7 91.1 86.6 91.7 98.5
Kabel 1 - 77.0 227.0 219.0 198.0 193.7 193.0
n-tv - - 93.9 56.3 39.5 26.5 32.8
Toul TV (including| '} 450 51 35357 | 4709.1 | 4.469.0 | 3.956.4 | 3.811.3 | 3.860.4

other” channels)

Source: ZAW™

Vox and Super RTL went against the general trend between 2000 and 2004 by being
the only channels capable of increasing their net advertising income. Meanwhile, some
of the other channels, such as the news channel n-tv, faced a dramatic decrease. The
difficult economic situation led to intensified efforts by the broadcasters to cut costs
and increase efficiency. For instance, a recent survey has shown that broadcasters
reduced their investment in original fiction programmes, so that, in 2003, the number
of first-run original productions was si%niﬁcantly lower than in previous years, on
private as well as public service channels.”* Another indication of the current trend in
cost-cutting is the deal between the German Football Federation (DFB) and ARD
concerning television rights for first division German football, Bundesliga, in 2003.
For the first time in many years, ARD was able to acquire these rights — for a
significantly lower price than the previous rights owner, SAT.1, had to pay for the
preceding period. SAT.1 and the other private broadcasters were not prepared to pay
even this reduced price for the broadcasting rights.

5.2 Regulation and control of private broadcasting

As was the case with the organisation of public service broadcasting in the late 1940s,
German legislators also followed the British example when it came to choosing

3 Zentralverband der deutschen Werbewirtschaft (ZAW), Werbung in Deutschland 2005, Verlag
edition ZAW, Berlin 2005, p 280 (and earlier editions of the ZAW yearbook).

% G. Hallenberger, “Eurofiction 2003: Deutlicher Angebotsriickgang”, (“Eurofiction 2003:
Significant drop in programmes on offer”), in Media Perspektiven, 1/2005, pp. 14-22.
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supervisory structures for the private sector in the 1980s. Instead of introducing a
regulator responsible for both public and private broadcasting, which is the system
used in France for example, Germany opted to keep the traditional system of “internal”
control for the public service sector and establishing a separate, “external” control
system for private radio and television broadcasters.

As the competence for broadcasting rests with the federal states, the Linder each set up
their own regulatory authority.”” The regional regulatory authorities are composed, in
most cases, of at least two bodies. One exercises power through the Chairman or the
Director of administration while the other takes the form of an assembly.

Although the regulatory system for the private sector was kept separate from the public
service sector, it followed some of the traditions established there, notably, autonomy
and independence from direct interference from government or state institutions. The
Federal Constitutional Court again upheld these principles by underlining, in a
judgement in 1986, that powers of licensing in the private sector should be outside the
control of government.”

The regulatory bodies’ assemblies are made up of representatives of important social
groups and organisations, much as in the public service sector. The organisations
entitled to membership in these assemblies are laid down in the relevant broadcasting
law of each federal state. The size of the assemblies ranges from about 11 to 50. The
assembly is responsible for all the actions taken by the regulatory authority. In practice,
assemblies limit themselves to taking decisions of fundamental importance, issuing
guidelines and setting the general policy of the authority. An important task of the
assembly is to appoint the Director of the regulatory authority’s executive body. The
Director (or Chairman in some cases) of the local regulatory authority is responsible
for the staff of the institution, its day-to-day operations and its representation in the
public. His or her term of office varies, between four and eight years. It is quite
common that the Director of a regulatory authority is a former public servant, close to
the top echelons of state government.

The regional regulatory authorities are funded primarily by a two per cent share of the
broadcasting licence fee. Each authority is entitled to €511,290 out of the total income
of all authorities, as a basic grant. On top of this funding, each local authority receives
a share according to the number of licence holders in the respective area.
Consequently, the authorities in the most populous regions — North Rhine-Westpha-
lia, Bavaria, Baden-Wiirttemberg and Lower Saxony — get the biggest shares out of the
overall budget.

3 There are currently 15 regional authorities for the 16 Linder, as Berlin and Brandenburg share
the same regulatory authority.

36 Bederal Constitutional Court decision: BVerfGE 73, 118 — Niedersachsen-Urteil.
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The responsibilities of the regulatory authorities are broad. For example, the following
list summarises the remit of the authority of the state of Schleswig-Holstein, ULR:”

o giving advice to the broadcasters in the region;

o issuing and revoking licences;

o control of media concentration, protection of diversity of content;

o supervision of programme content;

o supervision of broadcasters’ performance in the field of protection of minors;
o supervision of rules on advertising;

o allocation of channels in cable systems;

« organisation and supervision of public access channels;

o support for measures to foster media competency;

o general promotion of the audiovisual sector by giving support to not-for-profit
cultural and educational organisations, and training institutions.

Regional authorities are also active in the areas of media research, organisation of
seminars and public events, and publication of reports.

Because the majority of television broadcasters licensed under any of the state
broadcasting laws are transmitting nationally, considerable efforts have to be made in
order to coordinate policies and activities of the 15 regulatory authorities. For that
purpose, and to harmonise Linder regulations, the Inter-state Treaty on Broadcasting
contains detailed rules and procedures for the most important areas of regulation such
as licensing, ownership of private television, advertising, data protection and allocation
of satellite channels.

The Inter-state Treaty on Broadcasting also regulates the cooperation of the regional
authorities at the national level. Two important Federal Commissions are also based on
inter-state treaties:

e a commission supervising ownership concentration in the television sector:
Commission for Determining Media Concentration (Kommission —zur
Ermittlung der Konzentration im Medienbereich — KEK); and

 a commission dealing with the issue of the protection of minors: Commission
for the Protection of Minors in the Media (Kommission fiir Jugendmedienschutz
—KJM).

37 Information from the ULR website, available at www.ulr.de (accessed 15 December, 2004).
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The regional regulatory authorities issue common guidelines, which are negotiated at
the so-called Conference of Directors of Media Authorities (Direktorenkonferenz der
Landesmedienanstalten — DLM). The regulatory authorities also send representatives to
permanent DLM working groups, which deal with specific issues. Directors of
individual authorities are nominated by the DLM to serve as spokespersons for the
regulatory authorities in specific areas, for instance European matters.

Transparency of the practice of the regulatory authorities is achieved primarily through
the assemblies and different reports and publications. Each authority produces an
annual report. Its financial affairs are controlled by the state audit office. The
association of regulatory authorities (Arbeitsgemeinschaft der Landesmedienanstalten —
ALM) publishes a comprehensive report about the state of private broadcasting every
year. ALM and some of the individual authorities maintain websites that provide
information and documentation about legal aspects and practical matters, such as
channel allocation or digital developments. Commissions like KEK and KJM regularly
report about their activities.

5.3 Licensing

Broadcasters must have a licence from a regulatory authority in one of the German
Léinder before they can start transmitting their programmes. Broadcasting legislation of
the Linder therefore applies. The Inter-state Treaty on Broadcasting also contains basic
guidelines for licensing television broadcasters. The treaty contains regulations in areas
such as the duty of the applicant to provide relevant documents and to disclose certain
information to the regulatory authority.

Broadcasting laws of the Linder set out the more detailed requirements for a licence to
broadcast. For example, the relevant law of the state of Hesse lists all the persons or
institutions that are excluded from applying for a licence to broadcast. These include:
public institutions (with the exception of universities and churches), parliaments and
government offices, political parties (including organisations or companies in which
political parties hold shares) and companies in which public service broadcasters hold
more than a 33 per cent share.”®

With their application for a licence, applicants have to provide the necessary
documents that describe in detail: what kind of programmes will be shown (for
instance general interest or special interest, such as music or news); how many hours
the channel will broadcast daily; what distribution infrastructure will be used; the area
covered by the broadcasts; and how the broadcasts will be financed. The applicant also
has to submit a programme schedule and a financial plan that proves the broadcaster’s
staffing and funding will be sufficient to run the channel according to the law.

3 Private Broadcasting Law of Hesse (Gesetz iiber den privaten Rundfunk in Hessen) of 25 January

1995, available (in German) at htep://www.Ipr-hessen.de/Gesetze/HPRG_JMStV.pdf (accessed
15 December 2004).
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Should the available terrestrial frequency spectrum not allow for issuing licences to all
applicants, the regulatory authority has to make a choice. The authority has to select
those applicants that promise to contribute most to overall diversity and pluralism in
broadcasting. In Hesse, the factors involved in this decision include:

o political, social or philosophical pluralism among the partners — in cases where
the applicant is an association or partnership;

o the share of informational, educational, minority and service programmes
planned in the programme schedule;

o the amount of regional programming planned;

o the willingness or intention to provide airtime to third-party programme
providers with a cultural background;

o the level in which the applicant gives editorial freedom to its editorial staff;

o the extent to which the proposed programmes are complementary to
programmes that are already licensed.

If two or more applications are assessed by the regulatory authority as being of equal
quality in terms of diversity and pluralism, the authority will select the applicant who
intends to produce all or large parts of their programme content in the region (in this
case the state of Hesse).

The Inter-state Treaty on Broadcasting lists possible breaches of contract by television
broadcasters. These can range from violaton of advertising rules to providing
insufficient information to the regulatory authority. The treaty provides that Léinder
broadcasting authorities can impose fines of up to €500,000 on a broadcaster who
breaches his contract. Similar regulations can also be found in the Léinder broadcasting
laws, which also contain provisions for sanctions of up to €500,000.

Sanctions of this kind are not very common, however. Regulatory authorities have
repeatedly failed to bring their cases through court procedures. Fines that have been
successfully imposed on broadcasters have usually been fairly modest. In 2001, for
instance, the regulatory authority of the Land of Rhineland-Palatinate (LPR) imposed
a fine of DM 95,000 (€48,000) on SAT.1 for broadcasting a violent film on a Sunday
morning and for including surreptitious advertising in a TV movie. Also in 2001, the
channel TM3 had to pay a fine of DM 35,000 (€18,000) for a violation of rules for the
protection of minors. This fine was imposed by the Bavarian regulatory authority,
BLM. The most spectacular case, however, was the one fought through by the
regulatory authority of Lower Saxony, NLM, against RTL. After more than ten years
of legal procedures that went before several courts and ended in 2004, RTL had to pay
the sum of €12 million Euro to the state of Lower Saxony for repeated violations of
advertising rules in the year 1993.
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Special rules apply to cable networks and the way available bandwidth is allocated to
broadcasters. Every broadcasting law of the German Linder outlines in detail the order
in which different types of broadcasters or programmes get access to the cable channels
available. Generally, priority is given to public service broadcasters, programmes that
are licensed in the region and offer local content and information, and programmes
that can be received in the region with terrestrial equipment. Of the remaining
channels, the regulatory authorities can choose the programmes that complement the
other channels best and contribute most to the diversity and pluralism of the overall
broadcasting on offer. Here, the same principles apply as described above for the
terrestrial frequency spectrum. From time to time, regulatory authorities reformulate
their cable allocation policy. This can happen when a channel is entitled to access to
cable by law — as is the case with public service channels with a “must carry” status — or
when a new broadcaster offers content that is preferable to that of channels currently
occupying space on the cable spectrum.” This procedure has occasionally been
criticized, especially by channels originating outside Germany, for giving unfair
preference to domestic channels. However, regulators argue that, in allocating the
sparse spectrum, they have to find a mix of channels that provides the best quality and
widest possible choice from the point of view of the audience.

5.4 Ownership concentration and diversity

Ownership of television became a hot topic in the public debate a few years ago, when
Bertelsmann and Kirch emerged as the dominating forces in private broadcasting in
Germany. Ownership restrictions are laid down in the Linder broadcasting laws, but, as
with many other regulatory areas, the most important legal document is the Inter-state
Treaty on Broadcasting. Until 1995, the limits on ownership were based on the number of
channels controlled by a company. This regulation proved to be inefficient with the advent
of multi-channel systems using cable and satellite. The major broadcasting groups
complained that they were not allowed to diversify their product, for example by launching
additional channels that complement their existing offerings. In 1996, the Linder agreed on
a reform of the ownership regulation. Since then, ownership restrictions are based on
audience shares instead of a maximum number of channels.

Private broadcasters do not have to fulfil the same obligations on the range of
programmes as public service broadcasters, but the inter-state treaty stipulates that
private broadcasting generally has to provide a platform for the major political and
social interests in society, and minorities also have to be given an opportunity to
express their views. It is considered unacceptable for a single channel to dominate
public opinion in an unbalanced way.

7 See, for example, the decision on a new channel allocation published by the regulatory authority
of North Rhine-Westphalia, LfM: press notice of 10 September 2004, available at
http://www.lfm-nrw.de/presse/index.php3?id=317#1 (accessed 10 December 2004).
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There are several measures in place to achieve pluralism and diversity. The most
important elements of these are as follows: In order to stimulate diversity at the
regional level, the two nationally distributed general interest channels with the largest
audience reach have to produce so-called “regional window programmes”, which offer
local content. Furthermore, the accumulated audience share of channels controlled by
the same company should not exceed the limit of 30 per cent. For companies that also
play a dominant role in other media sectors, such as print or radio, this threshold is
reduced to 25 per cent. Another key measure to promote diversity states that any
general interest or news channel with an audience share of 10 per cent or more has to
give a minimum of 260 minutes airtime per week to an independent, third-party
programme provider. There are no limits on foreign ownership, other than the general
rules described above.

KEK is entrusted with the control of media ownership. KEK is a commission
consisting of six independent experts appointed by the heads of government of the
Liinder for a term of five years. KEK is financed out of the budgets of the regulatory
authorities. It works closely with the DLM. Its main responsibilities are to regularly
establish the audience shares to be attributed to each channel and shareholder and to
check whether applications for a television broadcasting license — or changes in the
ownership of a licensed channel — are consistent with the ownership rules of the Inter-
state Treaty on Broadcasting.

KEK can deny broadcasters a licence if a broadcaster already runs programmes of
which the combined audience share reaches the critical threshold. In principle, KEK
has a certain amount of discretion in judging whether a company has reached the
position of a “dominant power of opinion-making”. Under certain circumstances,
KEK can deny a licence even if the broadcaster’s accumulated share has not reached the
30 per cent threshold. Decisions taken by KEK in connection with the licensing of a
broadcaster or media ownership are binding unless DLM revokes the decision with a
three-quarter majority. So far, there has not been a single case in which an application
for a licence has been rejected by KEK on the basis of anti-concentration rules.

According to the Inter-state Treaty on Broadcasting, part of the remit of KEK is to
publish, every three years, a comprehensive report on the safeguarding of diversity of
opinion in private broadcasting. The reports touch on issues like cross-ownership of
television companies with neighbouring markets, horizontal concentration of
broadcasters in different distribution areas and concentration at the international level.
KEK’s most recent report, issued in 2004, contains data from various sources and
provides analysis of the structure of the German broadcasting market from the
perspective of a regulator.40 The report describes the developments of “families” of

4 Kommission zur Ermittlung der Konzentration im Medienbereich (KEK), Sicherung der
Meinungsvielfalt in Zeiten des Umbruchs. Bericht iiber die Entwicklung der Konzentration und iiber
Massnahmen zur Sicherung der Meinungsvielfalt im privaten Rundfun, (Safeguarding diversity of
opinion in times of change. Report on the development of concentration and measures to safeguard
diversity of opinion in private broadcasting), KEK, Berlin, 2004, (hereafter, KEK, 2004 report.)
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channels controlled by the leading media groups in Germany. The intensity of
concentration and the legal status of links between channels inside these groups vary. The
inter-state treaty expressly takes notice of links and interdependencies below the level of
capital shareholding, including influence of media groups on the programming,
programme production or programme acquisition of a broadcaster. KEK’s description of
the situation in Germany, especially as far as the leading media groups Bertelsmann and
(the former) Kirch are concerned, is complex. Only the main findings can be given here,
but some background information is required, to place the report’s findings in context.

A major incident in the recent history of German broadcasting was the collapse of the Kirch
Group in 2002. In the end, this collapse had fewer consequences for the overall structure of
the television market than might have been expected, given the size and influence of the
companies concerned. Nevertheless, Kirch’s exit marked the end of an era that started in
the 1980s. Leo Kirch, founder and main shareholder of the Kirch Group, developed his
business from a small rights acquisition firm to a major conglomerate of international
standing within a period of several decades. At the time of its collapse, the television branch
of the Kirch Group consisted of no less than six free-to-air channels, Germany’s only pay-
TV platform, Premiere, as well as several thematic pay channels and a number of
investments in channels outside the German market. The Kirch Group’s main
characteristic was its high level of vertical integration and diversity of activities, ranging
from technology to rights acquisition, programme production, programme distribution to
new media and even the print media. As far as television is concerned, in 1997, the Kirch
Group came closest to a 30 per cent audience share marked by the inter-state treaty as the
critical point where market dominance can be assumed, and KEK and DLM have to
consider measures in order to safeguard pluralism. No measures, however, were taken by
the regulatory authorities at the time.

The Kirch Group’s bold expansion policy in the end proved to be too risky. Growing
financial debts and management mistakes resulted in the insolvency of several
companies of the group in 2002. Contrary to the expectations of many observers, the
television channels of the Kirch Group survived under new ownership. The pay-TV
platform Premiere, which for years contributed substantially to the economic problems
of the Kirch Group, was revived by new management and benefited from fresh
financial support by an international investment group. The majority of Kirch’s
analogue free-to-air channels were acquired by a financial consortium led by the US
media entrepreneur Haim Saban. Under the new name ProSiebenSAT.1, they remain
largely unchanged. The failure of the Kirch Group, therefore, resulted in only a limited
deconcentration of the German television market. According to KEK, the channels
that belong to the ProSiebenSAT.1 group — ProSieben, SAT.1, Kabel 1, N24, Neun
Live — had a combined audience share of 20.9 per cent in 2004.

Bertelsmann, the other powerhouse of German broadcasting over the last two decades,
has followed a much more cautious, but no less expansive, strategy than the Kirch
Group. It owns the RTL Group, which, since its merger with Pearson Television and
Audiofina in 2000, is Europe’s largest television provider. Through RTL Group,
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Bertelsmann owns shares in five free-to-air television channels in Germany: RTL, RTL
II, Super RTL, Vox and n-tv. It runs a wide range of international businesses in the
fields of book publishing, including Random House and Bertelsmann Springer; the
print media, with Gruner + Jahr; music publishing, with BMG; television and film
production, with UFA film and FremantdeMedia; printing; and other businesses. In
2003, Bertelsmann was the fifth largest media group in the world, with annual
revenues of US$19 billion.*" The German group is far advanced in the integration of
its different branches. In recent years, for instance, individual television programmes,
such as “Big Brother” broadcast on RTL II, became part of a wider business model,
integrating, among other activities, merchandising, music, computer games, and
publishing. Cross-promotion between the various parts of the Bertelsmann group has
become a common phenomenon. In this respect, Bertelsmann has probably reached a
level of vertical integration that the Kirch Group sought to achieve but never managed
to put into place effectively. In 2004, the television channels in which Bertelsmann has
significant shares reached a combined audience share of 25.6 per cent.

Taken together, Bertelsmann and ProSiebenSAT.1 accounted for an audience share of
46.5 per cent in 2004. This is equivalent to 83 per cent of the private sector. Their
domination is even more pronounced in the advertising market. A total of 89 per cent
of the television advertising income in 2003 went to channels belonging either to
Bertelsmann (44.5 per cent) or ProSiebenSAT.1 (44.6 per cent).*” In describing this
situation in its 2004 report, KEK refers to “tight oligopolistic market structures” in
German private television.” Given that public service broadcasters have a market share
of around 40 per cent in recent years, the 30 per cent threshold for private broadcasters
in the inter-state treaty on broadcasting effectively means that legislators accepted a
duopoly in private television, which has been developing since the mid-1980s.

A good deal of the responsibility for this situation rests with German media policy and
the interests of the federal states. From the start of private television, the federal states
of Germany were in competition to become home to as many media companies as
possible. Throughout the 1990s, broadcasting and new media were regarded as
industry sectors with huge economic potential. Regions and cities such as Munich,
Cologne, Hamburg and Berlin tried to attract media investors, and they were
supported and encouraged by their respective state governments. This led to a
particularly German phenomenon called “Swmndorspolitik”, which is a label for
competition between the federal states to provide the most favourable conditions for
media investment. The states of Bavaria and North Rhine-Westphalia were the most
active and successful in this regard, the former hosting the Kirch Group undl its
insolvency and the latter being the home of Bertelsmann. It was the European

‘U Fortune, vol. 150, No. 2, 26 July 2004.

2 M. Heffler, “Der Werbemarke 2003. Gebremste Entwicklung der Werbekonjunkeur”,
(“Advertising Market 2003. Development of the Advertising Economy Slowing Down”), in
Media Perspektiven, 612004, p. 247.

8 KEK, 2004 report, p. 77.
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Commission that prevented further concentration, when it decided, in 1994, against a
planned joint-venture (MSG Media Service) between the Kirch Group, Bertelsmann
and Deutsche Telekom in the field of television and new media.*

Various connections exist between politics and private broadcasters. “Standortpolitik”
implies that broadcasting companies seek good relationships with politicians, and vice
versa. During the crisis of the Kirch Group, it became known that several top-level
politicians of the conservative parties CDU and CSU were on Kirch’s pay-list as
“advisers”, including former Chancellor Helmut Kohl (CDU).45 The conservative
CSU government in Bavaria came under fire in 2002 because a bank close to the
Bavarian state had been supporting Kirch for many years with large loans, which had to
be largely written off when the Kirch Group collapsed. Kirch, on the other hand, gave
generous donations to the CDU under Kohl. In North Rhine-Westphalia, good
relationships traditionally existed between the then ruling Social Democrats and the
Bertelsmann group, though this connection apparently never reached the same
intensity as between Kirch and the conservative parties.

To what extent these political connections lead to a bias in the programming of private
broadcasters is hard to measure. In the early days of the dual system, conservative
politicians probably expected that private broadcasters would follow a generally more
conservative line in their news reporting and information programmes. The share of
information — especially political information — on private television, however, has
reached such a low level in most cases that it would hardly matter if a bias were
detected. There was a case in the 1990s when the private channel SAT.1, which was
then still part of the Kirch Group, was criticized for systematically favouring the ruling
CDU under Chancellor Kohl.* During the run-up to the general elections of 1994,
for example, SAT.1 provided Kohl with an exclusive platform in a series of interview
programmes. At the time, the channel was nicknamed “chancellor television” in the
press. This practice was even criticized by one of the other sharcholders of SAT.1,
newspaper publisher Holtzbrinck, as a “dangerous mix of politics and journalism”.

“ European Commission, Commission Decision of 9 November 1994 relating to a proceeding
pursuant to Council Regulation (EEC) No. 4064/89, IV/M.469 — MSG Media Service), L 364,
31 December 1994, pp. 1-20.

While Kohl was still in office, there were media reports that he had written personally to the
European Commission urging Commissioners to take a positive decision in the case of the joint-
venture MSG Media Service Group.

M. Rosenbach, “Kohls Génner aus der Medienlandschaft”, (“Kohl’s benefactors in the media”),
in Berliner Zeitung, 11 March 2000, p. 20, available at
www.berlinonline.de/berliner-zeitung/archiv/.bin/dump.fcgi/2000/0311/medien/0031/ (accessed
18 December 2004).

45
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5.5 Programming and editorial standards

Basic editorial standards for private television broadcasters are included in the Inter-
state Treaty on Broadcasting. Nationally distributed television programmes must
respect human dignity and the different beliefs of people. They also must promote
identity and unity in unified Germany, as well as promoting international
understanding. In order to reflect diversity in Germany and Europe, general interest
channels shall contain a “reasonable” amount of informational, cultural and
educational programmes.

Protestant churches, the Catholic Church, and the Jewish community in Germany are
entitled to airtime for the distribution of religious programming. Political parties can buy
airtime for party political broadcasts before general elections for the Federal Parliament
(Bundestag) and the European Parliament. Special rules apply to the distribution of
advertising, teleshopping and sponsoring on television. For instance, advertising and
teleshopping programmes should not give misleading information to the consumer, and
advertisers and sponsors should not have direct influence on editorial content.
Advertisements and teleshopping programmes have to be separated by appropriate visual
means from editorial content. Surreptitious advertising is not allowed. News programmes
and current affairs programmes with political content cannot be sponsored. News
presenters or presenters of current affairs programmes with political content are not
allowed to appear in advertising spots or teleshopping programmes.

The Inter-state Treaty on Broadcasting places private television broadcasters under an
obligation to set up so-called “programme councils”, which consist of independent
individuals selected by the broadcaster. The members of these councils should
represent major groups in society. A programme council’s task is to foster diversity and
pluralism in the programmes of the respective channel. It advises the channel
management on programme matters. The council has to give its consent to planned
changes in the overall structure of the channel’s programmes, the programme schedule
and programme content, and must be consulted in case of viewer complaints against
the channel’s programmes. In practice, these councils are hardly known to the public,
and their impact is limited at best.

Liinder broadcasting laws also contain requirements with regard to editorial standards.
The media law for Bavaria for instance refers to the “commonly accepted standards of
journalism” as binding on private broadcasters. News and information must be
independent and based on facts. Special care has to be taken to ensure that news and
information are checked for their sources and their truthfulness. Commentary has to be
separated from news reports.

Beyond these fairly general obligations there are no detailed requirements as to the
programme content private television broadcasters have to provide. For instance, there
are no special rules regarding specific genres or categories and no requirements for
minority programmes. As mentioned in Section 5.4, however, private television channels
that exceed a certain level of audience reach or share have to provide “windows”
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containing regional programmes, and they have to offer airtime to independent, third-
party broadcasters for a minimum of 260 minutes per week. The latter provision is
probably unique in Europe. This obligation, naturally, has not been popular with the
private broadcasters. They argue that this “forced” integration of third-party programmes
seriously interrupts their programme schedules and has negative effects on their audience
shares. DCTP, the most important provider of this type of third-party content, today
broadcasts a wide range of different programmes on RTL, SAT.1 and Vox. DCTP’s
shows range from film, documentaries (with their partner, BBC Worldwide) and culture
to current affairs magazines, such as “Spiegel TV” and “Stern TV”. Some of these
programmes contribute substantially to the reputation and diversity of the private
channels, even if they do not always reach larger audiences.

In order to fulfil their obligations in the field of the protection of minors, private
broadcasters have set up their own body of self-regulation, called Voluntary self-
regulation for Television (Freiwillige Selbstkontrolle Fernsehen — FSF), which is in
charge of rating fiction programmes prior to distribution. The institution is modelled
on the film rating organisation of the German film industry, FSK. Recently, content
providers in the Internet have launched a similar institution, Voluntary self-regulation
for multimedia service providers (Freiwillige Selbstkontrolle Multimedia-Diensteanbieter
— FSM), which has the task of ensuring that content providers respect German
regulations concerning the protection of minors. Both FSK and FSM are controlled by
KJM, the commission for the protection of minors, under the umbrella of the
association of German regulatory authorities (ALM). KJM has the right to set
transmission times for certain programmes that are not covered by the general
legislation for the protection of minors. KJM has to decide about violations of rules,
and its decisions are binding for the regulatory authorities.

In spite of the dense regulatory system, private broadcasters in Germany have tried,
since the beginning of the dual system, to test the limits of what is accepted by the
public and by the regulators. From the late 1980s, with erotic shows, violent movies,
and game shows, to recent times, with streams of talk shows and reality shows, like
“Big Brother” and its imitators, the content of private broadcasters has steadily pushed
the limits of editorial standards and ethics on television. As broadcasters seek headlines
and audience share, there has been almost no field of social life and human activity,
including the most intimate personal affairs, that has not yet become the subject of an
entertainment programme.

In the area of news and information, the focus has shifted to “soft news” and
infotainment. In entertainment programmes, it has become an accepted strategy to
thrill audiences with provocative scenes bordering on the obscene or inhuman.
Regulators, with all their committees and monitoring structures, are more or less
helpless when faced with these trends. In most cases, as regulators have to admit,
sanctions against any of these programmes would probably not stand up to scrutiny in
front of a court, because the objections against them are mostly based on moral
judgements and standards of taste and decency. Proving that these programmes violate
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legal standards, such as the existing rules on the protection of minors, would be
difficult. Critics argue, however, that German regulators basically have given up
enforcing the regulations in place — either because of the weakness of their legal
position or out of resignation in the face of the power of the market.

Political independence from the state or powerful interest groups is currently not a
hotly debated issue in German private broadcasting. This is partly because the amount
of political information on private television is declining and partly because the focus
of attention in media policy has been on the public service broadcasters.

6. COMPLIANCE WITH EU REGULATION

Germany has incorporated the provisions of the EU “Television without Frontiers”
Directive (hereafter, TWF Directive),” into its broadcasting legislation, albeit in a
somewhat adapted form. The Inter-state Treaty on Broadcasting contains a list of
events of major importance for society, as per Article 3a of the TWF Directive, as well
as a provision for a 50 per cent quota of “European works”, equivalent to Article 4 of
the TWF Directive. However, the 10 per cent quota for “independent production”,
mentioned in Article 5 of the TWF Directive, was not directly transposed into German
regulation. Instead, the inter-state treaty contains a more general formulation, which
requires public service and private television channels to fill a “substantial” part of their
schedules with commissioned production of European origin.

The EU programme quotas have never been central to the media policy debate in
Germany, and the term “independent producer” is not often used. For a number of
years, the production sector has benefited from the growing number of channels and
the competition between broadcasters for attractive programme content. From time to
time, there have been complaints from smaller and medium-sized production
companies that the market is dominated by a few large production groups and the big
television groups, such as Bertelsmann and Kirch, which increase their vertical
integration to the disadvantage of independent producers. The issue of language,
culture and identity, which has been a strong driving force in media policies in France,
for example, has never played a similar role in Germany. The aspect of European
regulation most heavily debated in Germany has been the limitations on television

¥ “Television without Frontiers” Directive (T'WF Directive): Council Directive of 3 October 1989

on the coordination of certain provisions laid down by law, regulation or administrative action in
Member States concerning the pursuit of television broadcasting activities, 89/552/EEC, OJ L
298 of 17 October 1989, as amended by European Parliament Directive of June 1997,
97/36/EC, OJ L 202 60 of 30 July 1997, consolidated text available on the European
Commission website at
http://europa.eu.int/eur-lex/en/consleg/pdf/1989/en_19891.0552_do_001.pdf (accessed 15
March 2005).
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advertising, because these run square against the interests of the big private
broadcasters, which usually call for maximum freedom in advertising.

The most recent report by the European Commission on the application of the TWF
Directive, covering the period 2001 to 2002, presents a mixed picture for the different

quotas, as well as for the public service and the private sector. (See Table 7 below.)*®

Table 7. Quota fulfilment by the major German television channels (2002)

Programmes broadcast (per cent)
European Indepenslent Recent works
Channel Broadcaster w9rks p I‘OdL.ICtIOIlS (Article 5
(Article 4, (Article 5, TVWE ’
TVWF WF Directive)
Directive) Directive)
ARD/Das Erste | ARD 88.1 40.9 85.41
ZDF ZDF 87.22 33.65 73.18
Phoenix ARD/ZDF 99.0 1.0 100,0
Kinderkanal ARD/ZDEF 85.7 40.12 85.34
3sat ARD/ZDF 96.8 31.6 83.2
RTL RTL Television 72.0 67.0 79.0
RTLII RTLII 40.0 64.0 63.0
Fernsehen
Super RTL RTL Disney 43.8 100,0 80.5
Vox Vox Film und 51.0 73.0 92.0
Fernsehen
SAT.1 ProSiebenSat. 1 72.25 81.13 78.27
ProSieben ProSiebenSat.1 46.87 79.15 53.0
Kabel 1 ProSiebenSat. 1 21.15 98.85 16.56
Premiere Premiere 30.0 - -

.. 49
Source: European Commission

As might be expected, the public service channels ARD/Das Erste, ZDF, Phoenix,
Kinderkanal and 3sat have no problems fulfilling the 50 per cent quota of “European
works”. The same applies to “recent works” and “independent production”. With

8 European Commission, Sixth Report from the Commission to the Council and the European
Parliament on the Application of Articles 4 and 5 of Directive 89/55/EEC, “Television without
Frontiers”, as amended by Directive 97/36/EC, for the Period 2001-2002, adopted 28 July 2004 —
COM (2004) 524 with annex SEC (2004) 1016.

o European Commission, Commission Staff Working Paper, Annex to the Sixth Communication
[from the Commission to the Council and the European Parliament on the application of Articles 4 and
5 of Directive 89/552/EEC “Television without Frontiers”, as amended by Directive 97/36/EC, for the
period 2001-2002, SEC (2004) 1016, Brussels, 28 July 2004, pp. 47-49.
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regard to the latter the only exception is the news and documentary channel Phoenix,
which relies almost 100 per cent on in-house production of ARD and ZDF.

In the private sector, the picture is different. RTL, SAT.1 and Vox are the only
channels that fulfil the “European works” quota — and Vox only just, with 51 per cent.
RTLII, Super RTL, Pro Sieben, Kabel 1 and the pay-TV platform Premiere are below
the 50 per cent threshold. Airing shows that fill the other quotas, “independent
productions” and “recent works”, seems to be no problem for the private broadcasters,
with the exception of Kabel 1, which is lax in the category of “recent works”. The
general interest channels’ claims of meeting these quotas are plausible, because they
mostly rely on original material. RTL and SAT.1, in particular, have builc their
programming strategy on domestically produced fiction and non-fiction programmes
for a considerable number of years. However, Super RTL’s claim that 100 per cent of
its shows are in the “independent production” category, is not plausible. The channel is
part-owned by Disney, and it targets children and young families with a programme
schedule largely consisting of animation programmes from the Disney archives. This
material may be fairly “recent”, but it is certainly not produced entirely by independent
companies from Europe. This dubious claim can probably serve as an example of the
problems related to the application of the EU Directive — and the accuracy and
transparency of the reports published by the Commission. In some cases, broadcasters
tend to apply their own definitions in order to comply with the regulations.

7. THE IMPACT OF NEW TECHNOLOGIES AND SERVICES

7.1 Public policy objectives

In December 1997, the Federal Government in Berlin decided to launch an initiative,
known as “Initiative Digital Broadcasting” ([nitiative Digitaler Rundfunk — IDR), to
promote digitalisation of broadcasting in Germany.” Digital television and new
services were regarded as important drivers of the German economy. The Federal
Government was convinced that the state had to make efforts to speed up the process
of switchover from analogue, in order to open up new markets and prevent the
German industry from falling behind their international competitors. IDR’s task is to
support this process and develop strategies for furthering digital broadcasting. It
consists of experts from a wide range of institutions, such as the Federal Government,
state governments, public service and private broadcasting, Internet providers, cable
and satellite operators, hardware manufacturers, consumer organisations, and research
institutes. In the year 2000, a report based on the work of IDR was presented to the

% Further information is available (in German) on the website of the Federal Ministry of Economics

and Labour at http://www.bmwa.bund.de/Navigation/Wirtschaft/Telekommunikation-und-Post/-
digitaler-rundfunk.html (accessed 15 December 2004).
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public.”’ The report outlined steps towards a nationwide switch-off of analogue
television by 2010 and switch-off of analogue radio between 2010 and 2015. Earlier
dates were deemed possible, depending on developments in the market, especially with
regard to digital cable and satellite.

The IDR report, and the fixing of a deadline for switch-off were regarded as a big step
forward, especially because all the main players were involved in the process. For a
number of years, however, the responsibility for putting this plan into action was left to
market forces. The Federal Government and the Léinder focussed their attention on the
necessary reform of legislation in order to provide a framework for the digital services
that were expected in the future. The inter-state treaty on broadcasting was amended
accordingly, and a new law on telecommunications was introduced. Digitalisation
made litcle progress in the years after 2000, compared to other countries such as the
United Kingdom. Several reasons were given for the slow process:

o Most Germans already live in multi-channel houscholds, receiving either cable
or satellite, which makes digital less attractive than in other countries with a
higher percentage of terrestrial households.

o The cable industry, which services more than half the television households in
Germany, has been hesitant to digitalise its networks. The second biggest cable
market in the world (after the US) still remains primarily a distribution network
for analogue television channels. Management problems and controversies over
the ownership structure of the largest regional cable providers have prevented
German cable from realising its true potential as a multimedia broadband
platform.

o Apart from the pay-TV platform Premiere, which entirely switched to digital a
few years ago, private free-to-air broadcasters have been cautious in their digital
strategies. The leading analogue channels do not have much to gain in a digital
environment, but they fear increased fragmentation and competition. Yet,
without a massive involvement of these channels — which account for more than
half of the current viewing time of television audiences — the digital content is
not attractive enough. This leads to a typical dilemma of the “chicken-and-egg”
type: the limited appeal of digital packages doesn not draw enough attention
among consumers; a low level of digital take-up makes it unattractive for
content providers to invest more substantially in their digital offerings.

It is therefore unclear at the moment whether the envisaged 2010 deadline for
analogue switch-off will become reality. At least some progress has been made recenty
in the field of digital terrestrial television, DVB-T. In this case, the state was heavily
involved and — for once — has not left the “digital revolution” entirely up to market
forces. The current state-of-affairs in digital television is briefly summarised in the
following section.

! Federal Ministry of Economics and Labour, Swmriszenario 2000 — Aufbruch in eine neue

Fernsehwelt (Start Scenario 2000 — Departure to a New Television World), Berlin, September 2000.
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7.2 Digital television

At year-end 2004, houscholds equipped with digital television receivers numbered just
over 5 million, or almost 15 per cent of total television households, as can be seen from
Table 8, below. This was a considerable increase over two years before — on 1 January
2002, 2.2 million households had digital receivers — but it still did not represent a
breakthrough in the process of digitalisation.

Table 8. Digital television households

Total TV Total digital Digital share of TV
households households households
(millions) (millions) (per cent)
1 January 2002 34.10 2.20 6.4
1 December 2004 34.54 5.08 14.7

Source: AGF/GfK Fernsehforschung52

The main message behind these aggregate figures, however, is the success story of
DVB-T digital television in terrestrial networks. In 2001, terrestrial accounted for only
10 per cent of all television households in Germany. This figure had been declining
ever since the early 1990s, but an analogue switch-off would not be possible without a
solution for the remaining terrestrial households. The terrestrial platform was therefore
regarded as a crucial factor in the overall digital strategy, especially because
digitalisation in cable and satellite had already started. Experience in Spain and the
United Kingdom had shown that a switchover to digital terrestrial would probably not
work on a subscription basis.

In August 2001, the regulatory authority for private television of Berlin/Brandenburg,
mabb, announced a plan to organise a switchover to DVB-T by 2003. During 2002,
mabb was able to secure the support of the major terrestrial broadcasters from the
public service sector (ARD, ZDF) and private television (RTL, SAT.1). In November
2002, the first two terrestrial analogue channels were switched to digital. On 4 August
2003, the region of Berlin/Brandenburg was the first in the world to switch-off
terrestrial analogue transmission of television entirely. In 2004, DVB-T was also
introduced in several other regions in Germany: Frankfurt/Rhein-Main,
Cologne/Dusseldorf, and the Northern region with Bremen, Hamburg, Hannover and

Kiel. These regions have had good success so far. Several other regions plan to
introduce DVB-T in 2005.”

2 AGF/GfK Fernsehforschung, available at http://www.agf.de/daten/zuschauermarkt/digitaltv
(accessed 15 February 2005).

53 For more details on DVB-T development in Germany (in German) see http://www.ueberall-tv.de
(accessed 14 December 2004).
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Terrestrial households with DVB-T can typically receive around 25 channels, much more
than before digitalisation. The main importance of the introduction of DVB-T is that it
shows that digital can succeed and that switch-off is possible without major problems.

The progress achieved with DVB-T was not matched by the German cable industry.
Cable in Germany has a peculiar structure, with several larger regional providers in a
monopoly position at what is called network level 3, the level that ends in front of the
buildings or apartments. At network level 4, which is the cabling inside buildings, a
fragmented market exists, with several hundred medium-sized and smaller operators.
Twice during recent years, the German cartel office stopped a further concentration of
cable operators at level 3. Overall, the sector has suffered from a lack of investment.
Digitalisation has been slow, and other services, such as Internet access over cable, are

hardly available.

The German Government has identified cable as a crucial factor in the strategy for
switch-off in 2010, and it has commissioned a study that shall identify means to speed
up digitalisation in this sector. The core of the problem is that cable operators have not
been able to reach a compromise with private, free-to-air channels. Private broadcasters
want to be paid by the cable operators, and to retain full control over their channels,
even on digital platforms. Cable operators want a transmission fee from broadcasters,
and they want more freedom to package programmes according to their own
marketing strategies.

This leaves pay-TV provider Premiere and the public service broadcasters as the main
television companies to provide digital channels on cable. Some cable operators have started
to package their own bouquets, so far with limited success. Premiere started its digital
operation in 1997, and today the programmes of the pay-TV platform are only available on
digital satellite and cable. Premiere offers its subscribers various digital packages that have a
strong focus on films and sport (football, Formula 1) but also contain special interest
channels, such as children, music, documentaries and adult entertainment.

ARD and ZDF also started their digital bouquets early. ARD’s digital offer (“ARD
Digital”) consists of its analogue channels, plus three special digital television channels
and 22 radio channels. ARD also produces an “online channel”, which provides
additional information in connection with television programmes and is only available
with the interactive functions of ARD Digital. ZDFvision, the digital package of public
service broadcaster ZDF, contains its main analogue channel; three special digital
channels, containing information, documentary and theatre; four analogue channels,
Phoenix, 3sat, arte and Kinderkanal, produced in co-operation with ARD and others;
two “guest” channels, Euronews and Eurosport; and three radio channels. Both ARD
and ZDF produce all the interactive output that comes with their digital television
channels in the Multimedia Home Platform (MHP) standard.

MHP is still suffering from lack of support by other broadcasters. In general, the issue
of digital standards, hardware specifications and access to platforms has been a hot
topic for many years. German regulation requires that digital platform operators must
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offer fair conditions to external content providers on their platform. In practice this is
not always straightforward. ARD and ZDF, for instance, do have a kind of “must
carry” status when they transmit their programmes via cable networks. As long as these
platforms do not support MHP, however, viewers cannot use the electronic
programme guides (EPG) that come with the ARD and ZDF packages. ARD and ZDF
have also had disagreements with certain cable network operators over the order of
presentation of channels in the operators’ EPGs.

Electronic programme guides are already powerful components of the digital
environment, and they will be even more important once digitalisation has progressed
and competition intensifies. A few years ago, when US investor Liberty unsuccessfully
tried to buy large parts of the German broadband cable, one of the arguments against
Liberty was the fact that it also owned interests in content production. German
television companies feared that Liberty would eventually use its powerful position in
German cable to promote its own content, while at the same time putting the domestic
channels at a disadvantage.

7.3 Internet

ARD and ZDF each year commission an in-depth study into the diffusion of the
Internet as an everyday tool. The latest report, published in August 2004, gives the
following basic data (see also Table 9 below): more than 55 per cent of all Germans
aged 14 years and older used the Internet at least “occasionally” in 2004.>* Growth had
slowed in 2004, as the number of Internet users was only 4 per cent higher than in
2003. As in previous years, young, educated, males were over-represented among
online users, although women and older people were slowly gaining. The slower rate of
growth in Internet usage could be attributed to the fact that some groups have reached
“saturation”: Almost 95 per cent of all 14-19 years old said that they were using the
Internet at least occasionally. For some groups, the Internet has become an ordinary
tool that they use for certain purposes — such as mail, shopping or getting practical
information — but do not explore extensively any more. Time spent with the Internet
for the first time was lower in 2004 than in the previous year. The Internet obviously
has “come of age” for some user groups. And those who are now beginning to explore
the online world — such as the older age groups — do not use it with the same intensity
as the younger groups did before.

54 B.van Eimeren, H. Gerhard, B. Frees, “Internetverbreitung in Deutschland: Potenzial vorerst ausge-
schépft?. ARD/ZDF-Online-Studie 2004” (“Diffusion of the Internet in Germany: Potentials
Exhausted? ARD/ZDF Online Study 2004”), in: Media Perspektiven, 8/2004, pp. 350-370.
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Table 9. Internet usage — persons aged 14 years old and above (1998-2004)

1998 2000 2002 2003 2004
Internet usagew (per cent) 10.4 28.6 44.1 53.5 55.3
Internet usagem (millions) 6.6 18.3 28.3 34.4 35.7
Increase in Internet usage, with
respect to the previous year +61 +64 +14 +22 +4
(per cent)

@ At least “occasional” usage.
. .55
Source: Media Perspektiven

The growing importance of the Internet for an increasing number of people from all
socio-demographic groups also means that, nowadays, no television channel can do
without a web presence. The German broadcasters all maintain more or less extensive
websites which fulfil a set of different functions: they provide viewers and listeners with
additional information on schedules and individual programmes; they build
“communities” around programmes and their stars; they sell merchandise connected to
programmes; they offer entertainment and fun; and, in some cases, they provide a
general news portal. Websites of television broadcasters are among the most popular
with Internet users in Germany.

Although, overall, it is the television programmes and related information that form
the core of the web content of all broadcasters, public service and private broadcasters
in Germany differ visibly in their approaches to the online medium. Public service
broadcasters are only allowed to put content on the Internet if it has a clear link with
any of their television programmes. Their websites have a strong emphasis on
information, news and background. ARD, for instance, runs a comprehensive site
under the tide of its television news programme (www.tagesschau.de) as well as a
general site complementing the other programme categories (www.ard.de). The same
applies to ZDF (www.heute.de; www.zdf.de). The regional corporations of ARD also
run their own websites. ARD and ZDF are not allowed to finance their web presence
through commercial activities, so their websites are funded from licence fee income.

Websites of private television broadcasters on the other hand often have a clear focus on
entertainment and commerce. Most private channels have integrated a teleshopping
platform into their websites. Games are also popular, as are chat and dating pages.
Usually, these websites target younger user groups, a strategy that is apparent from their
design and theme mix. The general purpose of these websites is, of course, to generate
additional income for the broadcaster — not only through the shopping platforms, but
also through club membership, pay services and pages with adult content.

Online activities of public service broadcasters recently came under fire when the lobby
organisation of private broadcasters, VPRT, filed a complaint with the European

% Annual surveys of internet usage in Germany, (ARD/ZDE-Online-Studien 1998-2004),
commissioned by ARD and ZDF, published in Media Perspektiven since 1998.
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Commission in April 2003.°° VPRT wants the Commission to act against what they see
as unfair competition from ARD and ZDF, in the online sector and in general. VPRT
regards the funding of websites from licence fee income as a State subsidy. Cooperation
with private partners, like the arrangement between ZDF and the formerly State-owned
telecommunications giant T-Online, have also been criticised. The aim of VPRT is to
put all activities of public service broadcasters under the EU Transparency Directive’’
and, especially, to limit their online activities. ARD and ZDF have called on the federal
states in Germany to act on their behalf in Brussels, as it is their competency in the
cultural sector which is at stake. Since the Amsterdam Protocol to the European Treaty,
it has been clear that it is the member States’ responsibility to define the public service
remit in broadcasting.”® In Germany, this responsibility lies with the federal states. ARD
and ZDF regard the initiative of VPRT as a serious attack on the funding system and the
independence of public service broadcasting in Germany. In the meantime, ZDF has
terminated its co-operation with private partner T-Online.

8. CONCLUSIONS

Broadcasting freedom and democracy

When the legislators in the Western parts of Germany set to work on drafting a new
framework for the future broadcasting system in the late 1940s, the experience of war,
destruction and Nazi dictatorship was still looming over their shoulders. They believed
that broadcasting should never again become a tool of tyranny, but should instead
serve freedom. Assisted by the Western allied powers, especially the British, legislators
designed a broadcasting system that would be as independent as possible from any
particular interest, political or economic. The State was to be kept at arms’ length,
broadcasters were to be autonomous in their programming decisions — and only
answerable to the law and the governing body. This body was set up to be pluralistic,
with representation from the main pillars of society. An appreciation of this historical
background is important if we are to understand why broadcasting freedom is so highly
valued in Germany. The German Constitutional Court tried to uphold this principle
when the broadcasting system came under direct pressure from the Federal
Government, and later, when dramatic changes occurred with the introduction of
private broadcasters and the “dual system”.

3¢ For further details (in German), sece www.presseportal.de/story.htx?nr=440246&firmaid=6895

(accessed 10 December 2004).

Commission Directive of 25 June 1980 on the transparency of financial relations between
Member States and public undertakings as well as on financial transparency within certain

undertakings (80/723/EEC).

Protocol on the system of public service broadcasting in the Member States, Official Journal of the
European Communities, C340/1009, 7 October 1997.
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The system is not, of course, without flaws. As with most other public sectors, political
parties have tried to gain an influence on public service broadcasting from the
beginning. Demands by insiders and outsiders t keep party politics out of
broadcasting are in vain in a society that has been labelled a “Parteiendemokratie”
(“democracy of political parties”). Political parties, or their representatives, are present
in every area of German social life, from the board of the local football club to talk
shows on television. In a federal state such as Bavaria, where the ruling party has been
in power almost without interruption since 1946, it is not realistic to hope that this
party would not attempt to gain and hold influence over the most important
instrument of political communication — broadcasting.

The parties’ influence on public service broadcasting becomes most obvious when a
new Director-General has to be chosen. On these occasions, the power struggle
between parties can turn rather nasty. Frequently, members of state governments or
parties also make themselves heard in public, with unasked-for advice on how the
licence fee should be spent, e.g. when broadcasting rights of important sports events are
on the market. These incidents are taken as examples showing that “the parties have
taken over”. Nobody would seriously argue, however, that governments or parties in
Germany have direct and unfiltered power over the day-to-day running and
programming of public service broadcasters. This would not only be against the law,
but, until now, it would also be against political culture.

In the case of private broadcasting, the relatively low level of politically relevant content
on private television channels nowadays does not leave room to suggest the interference
of political powers. Nevertheless, strong ties existed in the past between certain media
groups and politicians. These connections primarily served the economic interests of
the companies. The oligopolistic structure of private television and the competition
between federal states for investment by large media groups lend themselves to this
type of networking. Still, the most important effect of these ties between politicians
and the media is not an influence on any content of the channels, but rather an
influence on the structure of private broadcasting, i.e. the high level of concentration
and cross-media ownership.

Concentration, diversity and pluralism

Two separate systems have been set up in Germany to guarantee diversity and
pluralism in broadcasting: a system to safeguard “internal” pluralism in the public
service sector, and a detailed regulatory structure securing “external” pluralism in the
private sector. Both pillars of this dual system are interlocked in the sense that market-
induced deficiencies of the private sector with regard to the range of programmes on
offer can be accepted as long as the public service broadcasters provide comprehensive
service covering the whole range of programme categories. Indeed, viewers in Germany
probably have a larger variety of free-to-air programmes to choose from than those in
any other country in Europe — thanks to the diversification of channels in the private
sector and to the strong presence of public service broadcasting.
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Nevertheless, media concentration has been an issue in German media policies almost
from the start of private television in the 1980s. Several reasons have been given for
this situation:

A liberal attitude towards media ownership: German politics was primarily concerned
with regional investment by media groups. In the early phases of the dual system,
cross-ownership between print media and broadcasting was encouraged. At a later
stage, when criticism was expressed publicly against the growing level of media
ownership concentration, regulation was put into place to set audience share limits. A
number of other regulatory elements were designed to soften the effects of ownership
concentration, but in reality, these did nothing to change the status quo of a narrow
oligopolistic television market.

A control structure without power to initiate deconcentration: Although a large number of
institutions are involved in the process of licensing and supervising broadcasters, the
system in its entirety lacks controls on concentration. The KEK commission is
supposed to play a crucial role in the control of media ownership concentration, but it
has repeatedly complained about a lack of support from the regional (Linder)
broadcasting authorities. Effective opposition to further concentration only came from
the Federal Cartel Office, which, however, is exclusively concerned with economic
aspects of concentration. As far as diversity of content is concerned, measures taken by
the legislators, such as obligations for the leading channels to give airtime to
independent third-party content providers, can hardly compensate for a trend towards
fewer programmes with information — especially political information — on private
general interest channels.

A high level of vertical integration: Integration of the main players was, again, not
contested by legislators or regulators. Bertelsmann/RTL and the Kirch Group (until its
collapse in 2002) not only controlled television distribution through their “families” of
channels, but, at the same time, topped the list of the largest production companies in
the German market.” Although the inter-state treaty on broadcasting contains a
provision that, in principle, would allow regulators to take into account “neighbouring
markets” — including cross-ownership with the printed press, and vertical integration —
when assessing the market position of a television company, this has never had any real
effect in practice.

There are basically two factors that so far have ensured that the German television
landscape maintains a relatively high level of pluralism: the size of the market and the
strong position of public service broadcasters. No other European market has the
potential to support the same number of domestic, free-to-air general interest channels
and thematic channels. There are currently no less than three news and information
channels broadcasting in German language —two private channels, n-tv and N24; and

% U. Pitzold, H. Réper, “Fernsehproduktionsmarkt Deutschland 2001 bis 2002” (“Television
Production Market in Germany 2001 to 2002”), in: Media Perspektiven, 12/2004, p. 578.
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one public service channel, Phoenix. German channels, public and private, also
broadcast more original, first-run fiction programmes than their counterparts in the
other major markets in Europe.”” The contribution of private channels to the public
discourse, however, is declining as far as social and political issues are concerned. It is
public broadcasters ARD and ZDF that continue to fulfil this function, in their main
general interest channels, the thematic cultural and information channels, and the
regional “third” channels. Although complaints about a decline of programme
standards are also directed occasionally at the general interest channels of ARD and
ZDF, there can hardly be any doubt that the strong position of the public service
broadcasters has formed the most effective counterbalance to concentration and vertical
integration in the private sector.

Digitalisation

Experiences with new technologies in the broadcasting sector have been mixed. The
Internet can be regarded as a success, with well over half the population connected to
it, either at home or at work, and major television broadcasters among the most
popular content providers. Broadcasters are steadily gaining know-how in combining
traditional television, Internet content, and, increasingly, mobile phones, to create a
muld-platform product. Digital television, on the other hand, has been a slow starter
thus far. The deadline for analogue switch-off, set by the Federal Government for
2010, has the support of all the main players — broadcasters, infrastructure operators
and hardware manufacturers.

Whether or not this goal will be reached, however, is very much an open question.
Progress has been particularly slow in one of the key fields, cable. Large cable operators
have announced that more money will be invested in the upgrading of networks. So
far, most broadband cable networks lack a return channel, which would be a unique
selling point for digital cable in comparison to terrestrial or satellite. The problem with
parts of the cable industry in Germany is that many of the current owners of the larger
operators are international investment groups, which may be more interested in short
term profitability than long term development. Changes in the ownership structure of
cable are not unlikely in the near- to mid-term future, and this may reduce the
uncertainty in this sector.

Access issues are another crucial area, in the sense of content providers’ access to
networks and also of consumers’ access to content. Regulation obliges platform
operators to offer fair conditions, for instance, in connection with electronic
programme guides (EPGs) and digital decoders. MHP is the agreed-upon standard for
interactive digital content. But open questions remain as to how bottlenecks may
develop once digital has become the main or, indeed, the only means of distribution.
Television broadcasters, both public and private, are conscious that the competitive
landscape will change, especially for the free-to-air channels. Therefore, private

0 See G. Hallenberger, “Eurofiction 2003”, p. 15.
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broadcasters like RTL or ProSiebenSAT.1, which are funded by advertising, are in no
hurry to switch to digital. They have started to look into new sources of additional
funding, but this will take time. Public service broadcasters ARD and ZDF have been
involved in digital programming from early on. Distribution of their digital bouquets
has been slowed, however, because of technologies used by platform providers and an
insufficient number of MHP set-top-boxes in the market. They, too, must prepare
themselves for the digital age. For the foreseeable future, the licence fee will provide a
stable financial basis, but to adjust the public service remit to the digital environment
will be no easy task. For instance, ARD and ZDF may see a need to focus less on
general interest programming and diversify their offers even more, in order to reach
fragmented audiences. It is not clear whether they will choose to do this, or whether
they will be allowed to do so.

Research from the US and the UK indicates that viewing habits do not change overnight
in digital muld-channel television households. Traditional, “passive” viewing may well be
the main activity for the vast majority of the television audience in the mid-term future.
Although electronic programme guides (EPG) have already proven their potential as a
crucial botteneck, other technologies that are expected to become important elements of
the digital environment, such as the personal video recorder and interactive applications,
are still in their infancy in Germany.®' Projects such as Freeview in the UK also seem to
indicate that free-to-air digital platforms do have a chance to compete. In Germany,
digital terrestrial will, however, remain by far the smallest distribution platform. In spite
of its recent, to some extent unexpected, success, it is probably realistic to see digital
terrestrial mainly as an additional means of receiving television on second or third
television sets, or on mobile sets outside of viewers’ homes. The main question is how
digital cable and satellite will change the balance inside the private sector — pay vs. free-
to-air and general interest vs. special interest channels — and indeed between the two
pillars of the dual system, public and private.

Public debate on the future of public service broadcasting

The digital future is only one area where public service broadcasters in Germany need
to think hard about their strategy and their place within the overall media landscape.
There has been a negative climate for public service broadcasting over the last few
years, in the political arena as well as in the press. Since private broadcasters started
feeling the impact of the economic crisis, pressure is rising on public service
broadcasters. ARD and ZDF are frequently accused of expansionism in traditional
television, and in digital television and the Internet. Programmes are criticised for an
alleged convergence with the lower standards that are common in the private sector.
Public broadcasting organisations are blamed for rising prices in the field of
programme rights of big sporting events. Their organisational structures are seen as
bloated and inefficient. The 2004 conflict about the proposed rise in the licence fee

' R. Woldt, “Interaktives Fernschen — grofes Potenzial, unklare Perspektiven” (“Interactive

Television — Big Potential, Unclear Prospects”), in Media Perspektiven, 712004, pp. 301-309.
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brought all these arguments, and others, to the fore again. Politicians from several
Liéinder governments and different parties who call for a structural reform of the whole
public service sector received support from large parts of the print media. On top of
this, the EU Commission is threatening to treat the licence fee as a state subsidy, and
to put limits on the Internet activities of public service broadcasters.

ARD and ZDF indeed form the most expensive public service broadcasting system in
the world, with an overall income of more than €7 billion in 2003. ARD argues that
this is the price for a highly decentralized system. On the other hand, ARD employs
fewer staff than the BBC, but produces more output in terms of hours broadcast on
radio and television. ARD and ZDF argue that initiatives in digital television and the
Internet are necessary, to keep pace with technical developments and changes in
audience behaviour. For the same reason, these public broadcasters argue that a
diversification of channels is needed now, in order to fulfil the broad public remit.
Research provides proof that the diversity and pluralism of public service channels is
still much higher than in the private sector. In the particularly important field of
information on social and political matters, the gap between public service and private
television is even widening.

One reason for the public debate on the current status and future of public service
broadcasting seems to be a gradually disappearing consensus about the role of ARD
and ZDF in the dual system. ARD and ZDF never had a standing in the public
comparable to what the BBC enjoyed for many decades. ARD is respected as one of
the most visible achievements of federalism in Germany. Yet, in a general climate
dominated by free market liberalism, individualism, and globalisation, an organisation
built on public interest principles and financed by a general fee instead of the market
has more and more difficulties in justifying its existence and finding broad public
support. Politicians and the print media find that voters and readers are open to
criticism portraying ARD and ZDF as “dinosaurs” of a bygone age. Meanwhile, the
public service broadcasters seem to find it difficult to convince their viewers that they
are producing value for money. There is no immediate danger that ARD or ZDF will
fall victim to these perpetual debates. The federal states and the political class have too
strong an interest in maintaining this important part of the cultural sector and this
platform for political communication. There is also still strong support for the idea of
public service broadcasting among influential sections of society, such as churches,
cultural institutions, unions, and so forth. However, the perception of the legitimacy of
the licence fee is eroding under these unceasing attacks. The transition to the digital era
will certainly not be an easy one, even for such large organisations as ARD and ZDF.
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9. RECOMMENDATIONS

9.1 Léinder regulatory authorities

Media diversity

1.

The Commission for the Assessment of the Financial Requirements of Public
Service Broadcasters (KEK) should prevent further concentration in the
television sector, in particular by making use of the anti-concentration rules
contained in the Inter-state treaty on Broadcasting, which provide a potential
for discretion in the application of audience share thresholds.

9.2 Public broadcasters

Funding

2.

German policy makers at the national and Linder level should make every
effort in to resist attempts by the European Commission to interfere with the
dual broadcasting system in Germany under the pretext of enforcing European
competition rules. The current dual broadcasting system has proven its
functionality and value for the German society.

Policy makers should refrain from further attempts to use the licence fee as a
trigger to enforce structural reform in public service broadcasting. The
independence of the KEF and the procedure by which this Commission sets
the level of the license fee should be secured. If lawmakers envisage a different
system, this should equally guarantee the absence of political interference in
this procedure.

Public support

4.

Policy makers should actively and publicly provide support to the idea of
public service broadcasting as a major factor in the German political and
cultural landscape, and as the only effective counterbalance to concentration
in the commercial media.

Public service broadcasters should increase their efforts to make their activities
more transparent to the general public. Aims, strategies and achievements
should be communicated more clearly and in more detail. New ways should
be found to involve the general public and individual viewers in the
formulation of these strategies.

Public service broadcasters should take steps to better communicate to the
public the diversity, range and quality of their overall output and of individual
programmes, in order to prove the public value of public service broadcasting
and hence to raise the level of public support.
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New technologies

784

7.

Policy makers should acknowledge the role of public service broadcasters in a
future multimedia landscape, in particular allowing public service broadcasters
to develop their digital offers and online services. Although it will become
increasingly difficult in the digital environment to differentiate between
“traditional” broadcasting and “new” services, the public service remit of
public service broadcasting will not lose its relevance in this environment.

Public service broadcasters should try to stimulate an extensive public debate
on the future of broadcasting in the digital age and, in particular, the digital
strategy of public service broadcasters in the mid-term perspective. Emphasis
should be placed on the value of public service broadcasting in an increasingly
commercialised environment.
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ANNEX 1. Table

Table Al. Analogue channel mix in a typical German cable network — Diisseldorf,

network provider: ish (January 2005)

Channel Category Public service/private
ARD/Das Erste General interest Public service
ZDF General interest Public service
WDR Fernsehen General interest, regional Public service
3sat Culture, information Public service
ARTE Culture Public service
Phoenix News, information, documentaries Public service
Ki.Ka Children Public service
Siidwest General interest, regional Public service
MDR General interest, regional Public service
Bayerisches Fernsehen General interest, regional Public service
NDR General interest, regional Public service
RTL General interest Private
SAT.1 General interest Private
ProSieben General interest Private
Vox General interest Private
Kabel 1 General interest Private
RTLII General interest Private
Super RTL Entertainment, children Private
n-tv News Private
N24 News Private
Viva Music Private
MTV Music Private
DSF Sport Private
Viva Plus Music Private
tv.nrw Information, regional Private
Eurosport Sport Private
QVC Shopping Private
Home Shopping Europe Shopping Private
1-2-3.tv Shopping Private
MTV2 Pop Music Private
XXP News, information Private
9Live Entertainment Private
Tele 5 Entertainment Private
Terra Nova Documentaries Private
Euronews News, multilingual Private
BBC World News, English Public service
CNN News, English Private
TRT General interest, Turkish Public service
Ned 3 General interest, Dutch Public service
TV5 General interest, French Public service
NBC Europe General interest, English, German Private

. 162
Source: ish

62 Available at http://www.ish.de (accessed 14 January 2005).
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German Constitution (Grundgesetz fiir die Bundesrepublik Deutschland) of 23 May 1949
(BGBL IS. 1), available (in German) at
http://www.bundesrecht.juris.de/bundesrecht/gg/index.html (accessed 15 December
2004).

Federal laws

Federal Telecommunications Law ( Telekommunikationsgesetz— TKG) of 22 June 2004,
available (in German) at htep://bundesrecht.juris.de/bundesrecht/tkg_2004/gesamt.pdf
(accessed 15 December 2004).

Inter-state treaties

Inter-state Treaty on Broadcasting (Staatsvertrag iiber den Rundfunk im vereinten
Deutschland vom 31. August 1991, zuletzt geiindert durch den 8. Rundfunkinderungsstaats-
vertrag vom 8./15 Oktober 2004 — Rundfunkstaatsvertrag — RStV), in force since 1 April
2005, available (in German) at
htep://www.alm.de/fileadmin/Download/Gesetze/RSTV_8.pdf (accessed 15 April 2005).

Inter-state Treaty on ARD (ARD-Staatsvertrag), in force since 1 April 2005, available (in
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Inter-state Treaty on the Procedure for Setting the Licence Fee,
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of 1 April 2005, available (in German) at
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Inter-State Treaty on New Media Services (Mediendienste-Staatsvertrag) of 1 April 2005,
available (in German) at www.zdf.de/ZDFde/download/0,1896,2000708,00.pdf
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(accessed 15 December 2004).
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(accessed 15 December 2004).

Private broadcasting (examples)

Media Law of the state of Bavaria, available (in German) at
http://www.blm.de/apps/documentbase/data/de/baymg_2003_ii.pdf (accessed 15
December 2004).

Broadcasting Law of the state of Hesse, available at

htep:/fwww Ipr-hessen.de/Gesetze/HPRG_JMStV.pdf (accessed 15 December 2004).

Media Law of the state of North Rhine-Westphalia, available (in German) at
htep://sgv.im.nrw.de/gv/frei/2002/Ausg20/AGV20-1.pdf (accessed 15 December 2004).

Broadcasting Law of the state of Schleswig-Holstein, available (in German) at
www.ulr.de/ULR_Rechtsgrundlagen/Filebase/Irg-pdf.pdf (accessed 15 December 2004).
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1. EXECUTIVE SUMMARY

In the early 1990s, Hungary had only two national television channels. Today, most of
the population can access over 40 different Hungarian-language channels. At the
national level, there are two public service television broadcasters with a total of three
channels, and two commercial television channels, both established in 1997 and
broadcasting terrestrially. There are also 38 cable channels, most of them offering
specialised programmes. In 2003, the main public service channel, Hungarian
Television’s MTV, had an average audience share of 15.3 per cent, while the two
commercial national channels, RTL Klub and TV2, had 29.3 per cent and 29.8 per

cent respectively.

Hungary was quite late in passing broadcasting regulation. The Radio and Television
Act entered into force in early 1996, as compared with 1991 in Czechoslovakia and
1992 in Poland. This delay was due to the 1989 constitutional stipulation that a
qualified, two-thirds majority, is needed to enact broadcasting laws. Hence, the 1996
Radio and Television Act was the outcome of prolonged political debates. This delay
also held back the launch of private broadcasting. The first national private commercial
radio stations went on air in early 1998, shortly after the two national commercial
television channels.

The 1996 Radio and Television Act was intended to end the political disputes of the
early and mid 1990s over who controlled the media, what societal values the media —
especially public service television and radio — should cultivate, and how intense State
interference into the media should be. These disputes and the subsequent media policy
measures were often referred to as Hungary’s “media war”.

While some surveys do indicate a broad pattern of improvement in media freedom
during the late 1990s and the early 2000s, the impact of the Radio and Television
Act has been paradoxical. It succeeded in removing political disputes over influence
on the media from Parliament for a certain period of time, but it did this by displacing
these disputes directly into the governing bodies of the public service broadcasters.
These bodies are not always robust enough to withstand such internal pressure. The
outcome has been described as “the institutionalisation of political intervention in the
public media.”

The Radio and Television Act established the National Radio and Television Board
(ORTT) as the major authority for the licensing, supervision and funding of
broadcasting. The ORTT has various offices, including the Monitoring and Analysing
Service, the Complaints Committee, and the Broadcasting Fund. By law, the ORTT is
required to function as the protector of media freedom. Hence it is independent,
though accountable to the Parliament, which approves its budget and receives its
annual report. It is audited by the National Audit Office.

In practice, however, the ORTT’s independence is flawed. The discretion of the
ORTT gives scope for political pressure, as demonstrated by the rejection of the
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highest bidder when allocating national commercial television licences under the
left/liberal coalition Government of 1994-1998.

The same is true of the radio licensing process. For example, under the
right/conservative coalition Government of 1998-2002, the ORTT licensed Pannon
Radio, a Budapest-based local radio station associated with extreme-right factions. This
station later caused controversy with the overt racism of some of its output. During the
same period, the Board declined to renew the licence of Tilos Rddié (Forbidden
Radio), Budapest’s oldest multicultural community station, associated with liberal
thinking.

The operation of the ORTT’s Complaints Committee has been criticised for being
overcomplicated and for not publicising all of its decisions. As for the Broadcasting
Fund, its purpose is to “subsidise public service broadcasting, public programme
broadcasters, non-profit broadcasters, to preserve and promote culture, to ensure the
diversity of programmes.” In addition to this, the State subsidises newspapers in less
transparent ways. For example, Government organisations, State-owned banks and
companies, and public foundations spend a huge amount on advertising. These sums,
allocated at the Government’s discretion, raise obvious questions about political
influence over key outlets.

As the viewing figures indicate, public service broadcasting faces a crisis. The rapid
changes in the leadership of Hungarian Television, the main public service broadcaster,
and its besetting financial problems indicate that the whole system calls for reform.
Analysts agree that every Government has made significant efforts to control Hungarian
Television’s political output. Analysis suggests that public service broadcaster’s news and
current affairs programmes have frequently been biased during the past 15 years. This is
no surprise, given that whenever a new Government took office, the senior news staff of
public service television was removed, and new editors were appointed.

Hungarian Television has made a loss every year since the appearance of the two
national commercial channels — despite increasingly desperate attempts to imitate the
formats pioneered by those channels, at the cost of reducing other strands such as
education and documentaries. Hungarian Television has sold most of its real estate to
the National Privatisation Agency, and currently rents the buildings it once owned.
The abolition of the television licence fee in 2002, by a questionable procedure,
showed that the Government challenges overtly the independence of public service
television.

The nomination of the trustees to the boards of the public service media has also
provoked controversy. The number of trustees should be drastically cut in order to
clarify responsibility. In addition, the corporate nomination mechanism should be
abolished, and replaced by a system of joint delegation by the Prime Minister and the
President of the Republic.
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Without exception, the new broadcasters target the mainstream and commercially
viable audiences. The two major commercial television channels broadcast the same
kind of programmes — such as feature films, quiz shows, soap operas and talk shows —
during the same periods of the day. Even the commercial breaks during feature films
are coordinated. These channels have respected the legal requirement of impartiality in
their information output by depoliticising their news services. They focus on scandals
and catastrophes, whereas the public service broadcasters cover foreign policy and
culture more extensively. This is a particulatly important issue because, since the rise of
national commercial television in 1997, the evening news bulletins on commercial
television have become the primary source of information for most people.

Even those national television channels offering mixed programming fail to broadcast
programmes dedicated to minorities on a regular basis during prime time hours.
Hungarian channels scarcely ever broadcast investigative reports and can hardly be
labelled as watchdogs of democracy.

The current institutional framework requires fundamental reform, as it is unable to
preserve media pluralism and independence, let alone to promote those values. The
parliamentary parties should start by improving the funding of the public service
media, in the first place by re-establishing the licence fee.

2. CONTEXT

2.1 Background

Hungary is a consolidating post-communist democracy that became a member of the
North Atantic Treaty Organisation (NATO) in 1997 and of the European Union
(EU) in 2004. The economy has largely been privatised and foreign investors have
made it to Hungary. Since 1990, four right/conservative and left/liberal coalition
Governments have held office. Despite recurring political tensions and growing social
inequalities, and one major Government crisis in August 2004 leading to the
resignation of the Prime Minister, all Governments have fulfilled their four-year office
terms, although none of them was re-elected for a second term.

According to the latest national population census, conducted in 2001, Hungary has a
population of 9,900,000. Hungary’s biggest ethnic minority are the Roma; according
to the same census, 190,000 people identified themselves as such,’ yet their estimated

! Dara from the Central Statistical Office (KSH), available (in Hungarian) at
htep://www.nepszamlalas.hu/hun/kotetek/04/04_modsz.pdf (accessed 5 June 2005).
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numbers amount to 500-600,000 people. In 2003, the per capita GDP was HUF
1,833,599” and the average gross income was HUF 1,646,244.°

According Central Statistical Office (KSH) data, in 2003, 96.2 per cent of all
households had a colour television set. There were 1.37 colour television sets, 0.54
VCRs and 0.09 DVD players in one houschold on average.* According to the Szonda
Ipsos research institute, in December 2003, 56 per cent of all households had access to
cable television.” An estimated ten per cent of all households have a satellite dish.®

According to research conducted by ITTK and TARKI in 2003, 31 per cent of all
households have at least one personal computer, and 12 per cent have Internet access.”
Half of these have access to the Internet via analogue telephone modem, the other half
through broadband cable. Some 25 per cent of the population uses the Internet more
or less frequently.”

Before describing the present status of television broadcasting in Hungary, the recent
past of the country’s media landscape needs to be briefly recalled. Contemporary media
policy, and hence the current status of television broadcasting, are to a great extent
determined by Hungary being a young democracy where the media have only recently
stepped on the way leading from what has been termed a “totalitarian” or
“authoritarian” model, toward the “libertarian” or “socially responsible” model.” The
transformation of the media has been a slow and unfinished process. Both the political

The exchange rate as of January 2005 was €1 = HUF 245. However, as the exchange rate has
fluctuated so widely over recent years, all amounts in this report are provided in Hungarian
Forints (HUF) only.

3 KSH, Magyar statisztika zsebkinyy 2003, (A statistical manual of Hungary 2003), KSH, Budapest,
2004.

4 Data from the Central Statistical Office (KSH), available at
https://mail.datanet.hu/Session/84458-Z2UM]sBfk6i4qf] 7GEol/MessagePart/INBOX/9949-02-
B/haztart7.pdf (accessed 23 July 2004). According to data of the research centre AGB Hungary,
the number of television sets per household could be higher. The number of DVD players has
been increasing exponentially in recent years.

Szonda Ipsos, “Telekommunikécids szokdsok”, (“The uses of telecommunications”), available at

http://www.nhh.hu/menu3/m3_1/szonda_netre.pdf (accessed 4 June 2005).
6

For more on the country profile, see also: Péter Bajomi-Ldzdr and Zuzana Simek, “The Status of
the Media in the Czech Republic, Slovakia and Hungary”, in Donald Johnston (ed.),
Encyclopaedia of International Media and Communications, Academic Press, San Diego, USA,
2003, pp. 381-390.

In recent years, in an effort to accelerate the spread of information technology, the Hungarian

State granted tax allowances to those buying personal computers.

Tibor Dessewfly ez al, “A magyar tdrsadalom és az internet, 2003”, (“Hungarian society and the
Internet 2003”), research by ITTK and TARKI as part of the World Internet Project at the
University of California, 2003, available at
hetp://www.tarki.hu/adatbank-h/kutjel/pdf/a581.pdf (accessed 4 June 2005).

T. Peterson Siebertand W. Schramm, Four theories of the press, University of Illinois Press, Urbana,
1956.
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and the business elites have exerted certain pressure on the media, and the journalists
have frequently been perplexed by the challenges of a quickly transforming political
system, wondering what their professional role in a new democracy would be.

Controversies over the proper function of the media in a plural and open society have
divided both politicians and journalists to such an extent that, ever since the political
transformation in 1989-1990, the media landscape in Hungary has primarily been
described as the major front of a “culture war”. The metaphor of “culture war”, or
“media war”, has been widely used in both the daily press and the academic literature
to identify a political conflict over who controls the media, what societal values the
media — especially public service television and radio — should cultivate, and how
intense State interference into the media should be. The concept of war, as well as
other terms that have been used to describe the phenomenon and have been borrowed
from the military terminology, such as “conquest”, “camps” and “weapons”, have been
chosen in order to indicate the intensity of the conflict."’

Hungary’s media war has not resulted in any physical violence, unlike the conflicts
between the political elites and journalists in some other parts of the world."
However, the use of the term is particularly warranted by the fact that, according
to comparative quantitative data provided by the annual press freedom surveys of
the NGO Freedom House, media freedom was more frequently challenged in
Hungary than in any of the other post-communist countries in East Central

10 See, for example: Miklds Siikésd, “Médiahdbort Magyarorszdgon, 1990-1992”, (“Hungary’s
media war, 1990-1992”), in Mozgd Vildg, 10/1992; Andras Szekfdi, “A befolydsolds eszkozei a
médiatérvény életbe lépése utdn, avagy a kritika fegyverei és a fegyverek kritikdja”, (“The
instruments of influence. The weapons of critique and the critique of weapons”), in Tamds
Terestyéni (ed.) Meédiakritika (Media criticism), MTA-ELTE Kommunikiciéelméleti
Kutatécsoport/Osiris, Budapest, 1997; Miklés Haraszdi, “A II. médiahdbord”, (“Media War II7),
in Akos Csermely er al. (eds) A média jovdje, (The future of the media), Média Hungéria,
Budapest, 1999; Gdbor Gellért Kis, “Médiahdbord — mds eszkozokkel”, (“Media war — with a
new weaponry”), in Elet és Irodalom, 7 January 2000; Domokos Gyorgy Varga, Elsdkbdl lesznek az
elsdk I-I1. Médiaharcok/Médiaarcok, (The first ones become. .. the first. Media wars and media faces),
LKD, Budapest, 2001. The term ‘war’ has been used in other post-communist countries as well
to describe the political elites’ attempts to control the media. See, for example: Ivan Nicholchev,
“Polarization and Diversification in the Bulgarian Press”, in Patrick O’Neil, (ed.) Post-
Communism and the Media in Eastern Europe, Frank Cass, London, 1997; Beata Ociepka,
“Alengyel média dtalakuldsa”, (“Transformation of the media in Poland”), in Médiakurars,
Spring 2001.

One violent incident, however, needs to be mentioned. On 27 December 1999, a hand grenade
was thrown into the courtyard of Elet és Irodalom, a political-cultural weekly publicising several
investigative reports, but it caused no injuries.
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Europe that became members of the EU on 1 May 2004."” While highlighting
permanent political pressure on the media, the same surveys reveal that — on the
whole and with fluctuations — the status of media freedom improved in Hungary
throughout the 1990s and early 2000s."

A common understanding of the Hungarian media war is that it is a conflict between
the various groups of the political elites, explicity or implicity associated with the
different factions of the journalistic community and advocating different concepts of
culture, including freedom of expression. Some stress the media’s role in maintaining
national and Christian traditions as well as ‘high culture’ and hence argue for State
control over the broadcasters, while others promote media diversity and largely dismiss
State intervention. Referring to the deep cultural cleavages dividing the various actors
of the media war, some also define it as “a part of the class struggle”14 or a “struggle of
tribal conflicts”."” Political interference with media freedom has taken many forms,
including the appointment of loyal media personnel and the removal of critically-
minded journalists, the withdrawal of State subsidies, and the licensing of certain
broadcasters or the denial of licensing for others.

Transgressions of media freedom are, of course, not only a Hungarian phenomena, but
are characteristic of all countries that once belonged to the “Soviet bloc”. Academic
researchers put forward two major theories in an effort to explain the persistence of

"2 The average score granted to Hungary in the period 1994-2002 was 30.0, compared with 20.7
for the Czech Republic, 21.8 for Estonia and for Lithuania, 23.2 for Latvia, 23.6 for Poland, 28.2
for Slovenia (the higher the score, the poorer the status of media freedom in the respective
countries). The only country in the region with an average grade worse than Hungary’s was
Slovakia with 38.5 points; however, in recent years, Slovakia displayed a significant improvement
compared to Hungary. See: Freedom House, Annual Survey of Press Freedom — Rankings 1994-
2002, available on the Freedom House website at
heep://www.freedomhouse.org/research/ratings.XLS (accessed 27 April 2005). At the same time,
it needs to be noted that the data provided by Freedom House are treated with caution by many
who think that the methodology of the organisation is ambiguous. OSI roundtable comment,
Budapest, 18 January 2005. Explanatory note: OSI held roundtable meetings in each
country monitored to invite critique of its country reports in draft form. Experts present generally
included representatives of the Government and of broadcasters, media practitioners, academics and
NGOs. This final report takes into consideration their written and oral comments. In this final report,
the comments of the participants of the roundtable meeting are not attributed to any specific person,
but referred to as “OSI roundtable comment’.

While Hungary was given 38 points for 1994, it received only 23 points for 2001. It needs to be
noted that during the 1990s, the prestige of the press and media with the Hungarian population
decreased significantly. See, for example: Tibor Zavecz, “F8szerepbdl karakterszerep. A média
presztizse a magyar lakossdg korében 1988 és 1998 kozott”, (“The prestige of the media with the
Hungarian population 1988-1998”) in Erika Sarkézy (ed.) Rendszervdltds és kommunikdcid,
(Political transformation and communication), Osiris, Budapest, 1999, pp. 87-101.

14 Guy Lézdr, “Sajt6 és hatalom”, (“Press and power”), in Népszabadsdg, 28 May, 1992.

5 Attila Agh, “Kultirharc és médiahdbord”, (“Kulturkampf and media war”), in Mozgd Vildg,

9/1992., p. 51.

798 OPEN SOCIETY INSTITUTE 2005


http://www.freedomhouse.org/research/ratings.XLS

HUNGARY

political pressure on the media in the post-communist democracies after the formal
declaration of press freedom; these two theories supplement rather than mutually
exclude each other. The first one is best described as the behavioural theory, and argues
that democratic political culture, including the respect for media freedom, takes time
to consolidate, i.e., democratic re-socialisation does not happen overnight. Advocates
of this theory suggest that, despite the political transformation, the behaviour of most
politicians in the post-communist era is determined by a legacy of non-democratic
political culture.'® For example, media experts Richard A. Hall and Patrick O’Neil
note that,

because of the legacy of the Leninist political culture, post-Communist
governments will attempt to subordinate the media to their wishes; they are
not accustomed to the tolerance and freewheeling debate characteristic of a
democracy."”

A similar argument has been put forward by press freedom advisor Barbara Trionfi,
who suggests that,

[many] of the current leaders of the post-communist countries were part of

the old party states and maintain the same attitudes toward the media,
L . . . . 18

asking journalists to perform ideological and educational tasks.

While the behavioural theory may reveal the reasons why political pressure persisted in
practically all of the post-communist democracies, it needs to be noted that it is unable
to explain why the media encounter political pressure of a very similar nature in
countries with long-standing democratic traditions such as Italy."” Therefore, the
second explanation that researchers put forward, best labelled as the institutional theory,
seems more convincing. Advocates of this theory argue that the establishment and
consolidation of the institutions safeguarding media freedom is a time-consuming

Of course, the question can be asked whether, beside the political elites, the journalism community
had also preserved old attitudes, i.e., whether journalists were servile enough to ease political
interference with media freedom (OSI roundtable comment). This, however, does not seem to be
the case, as the Hungarian journalism community played a very active part in the political
transformation of 1989-90, acting as true watchdogs at the time. See, for example: Janos Horviét,
“A negyedik hatalmi 4g?”, (“The fourth estate?”), in Jel-Kép, 2/1997; and Miklés Siikosd, “Media
and Democratic Transition in Hungary”, in Oxford International Review, Winter, 1997/98.

"7 Richard A. Hall and Patrick O’Neil, “Institutions, Transitions, and the Media: A Comparison of
Hungary and Romania”, in Patrick O'Neil, (ed.) Communicating Democracy: The Media and
Political Transitions, Lynne Rienner Publishers, Boulder and London, 1998, p. 143.

Barbara Trionfi, “Freedom of the media in Central and Eastern Europe”, in Péter Bajomi-Ldzdr
and Istvin Hegedds (eds), Media and Politics. Uj Mandétum Publishing House, Budapest, 2001,
p. 95.

Italy scored 27.5 points on average in the Freedom House annual press freedom surveys in the

period 1994-2002.
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process, i.e. democratic re-institutionalisation does not take place overnight.”’ They
suggest that political intervention in the media in the post-communist period is made
possible by the slow deconstruction of the old and undemocratic media institutions, as
well as by the delayed construction of new and democratic laws, funding mechanisms
and regulatory bodies that safeguard media freedom. Furthermore, it is argued that
some of the new institutional provisions are unfit to promote and protect the freedom
of the media. For example, media expert Andrew K. Milton argues that,

institutional legacies, left by incomplete legal reform, in which the role and
valuation of the news media as an institution are carried over from the state
socialist period, constrain the complete democratic re-institutionalisation of
the news media. In consequence, their performance has fallen short of
rhetorical expectations.”’
A similar explanation was put forward by political scientist Miklés Siikésd, who argued
in the context of Hungary in the early 1990s that

the reason for the media war is [...] the lack of the regulation of broadcasting
in Hungary. [...] There are some obsolete laws on the media that do not
regulate several questions. [...] In my view, [the future Broadcasting Act] will
provide guarantees that will diminish the intensity of the media war.

The institutional theory seems particularly appropriate to explain the case of Hungary,
which was quite late in passing broadcasting regulation. The Radio and Television Act
was passed in late 1995 and only entered into force in early 1996 (compared with 1991
in what was then Czechoslovakia and 1992 in Poland). Belated broadcasting regulation
might also explain Hungary’s poor performance in the Freedom House annual press
freedom surveys, as compared with the other post-communist democracies of East
Central Europe. The institutional theory might also explain the puzzle of countries like
Italy, as Italian broadcasting regulation was passed late compared with other established
Western European democracies.

Democratic media regulation is a precondition for media privatisation, i.e., the
licensing of private commercial radio and television. The rise of private broadcasters

20 Ppolitical scientists disagree on whether changes in political culture generate institutional changes,

or institutional changes accelerate changes in political culture. Others, however, ignore this
‘chicken or egg’ problem and argue that both factors are equally important. See, for example:
Juan J. Linz and Alfred Stepan, Problems of Democratic Transition and Consolidation, The John

Hopkins University Press, Baltimore, 1996.

! Andrew K Milton, “News Media Reform in Eastern Europe: A Cross-National Comparison”, in

O’Neil, Patrick (ed.) Post-Communism and the Media in Eastern Europe. London: Frank Cass,
1997, p. 8.

Miklés Siikosd, “Politika és média a mai Magyarorszdgon”, (“Politics and media in contemporary
Hungary”), in Ferenc Miszlivetz, (ed.), Kultiira és tdrsadalom egy 1j korszakban, (Culture and
society in a new era), Pesti Szalon Kényvkiadé & Savaria University Press, Budapest and

Szombathely, 1993, pp. 44-46.

The regulation of broadcasting, including the commercial media, was passed as late as 1990 in
Italy.

22

23
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improves media diversity and, at least in theory, removes pressure from the public
service media, whose political importance and potential societal impact is smaller in a
plural media environment than in a monopolistic position. In a plural media
landscape, information can no longer be monopolised, and hardly any news can be
kept secret. In Hungary, however, media privatisation was frozen for many years by the
so-called “frequency moratorium”, a decree issued by the country’s last communist
Government on 30 July 1989**, with the aim to prevent the emerging political parties
from obtaining radio and television frequencies and thus some competitive advantage
in the Miltonic “marketplace of ideas”. The underlying idea was that the first freely
elected Parliament would pass a broadcasting act that would allow for privatisation and
free competition on an equal basis for all. However, the democratically elected post-
communist coalition Governments and their osppositions were unable to reach
agreement despite several attempts to pass the law.’

The direct reason for the late re-institutionalisation of broadcasting in Hungary is that
the Hungarian Constitution requires a qualified, two-thirds, majority for broadcasting
regulation to be passed — a rule that may be unique in the world. Such a majority was
not reached, however.”® As a result of delayed broadcasting regulation, the privatisation
of the broadcast media started late (by contrast, the print press was privatised as early as
1989-1991). In Hungary, the first national private commercial television channels
began broadcasting as late as 1997. The first national private commercial radio stations
went on air in early 1998.

While the national private commercial media were launched late, local broadcasters
began operation quite early in Hungary: the first cable television channels, the
loudsgeakers of the then communist-controlled local municipalities, were launched in
1986.” The first terrestrial national FM radio station, then owned by the State, started
broadcasting in the same year. After the political transformation, local radio and
television frequencies were licensed to private owners, and their numbers increased
significantly in the mid 1990s.”® However, these broadcasters focused on local news or

2% Decree No. 1008/10/89/VIL 3.

5 See, for example: Anzelm Bérdny, Média, nyomda- és kinyvszakmai privatizdcié 1988—1998,

(Privatisation of the media, printing and book industries 1988—1998), GJW-CONSULTATIO,
Budapest, 1998, p. 114, (hereafter, Bariny, Privatisation of the media); For the early and mid-
1990s, see also: Emdke Lengyel, “The art of careful power balancing: Hungary”, in The
Development of the Audiovisual Landscape in Central Europe since 1989, foreword by Collette
Flesch, John Libbey Media, Luton, UK, 1996, pp. 81-85.

26 Constitution of 1949 as amended in 1989, art. 61(4).

¥ Municipal television channels have been privatised since then; at the same time, however, they

continue to be the loudspeakers of the local councils. See, for example: Judit Nagy, “A televiziézés
és a helyi, regiondlis tdrsadalom”, (“Television and local, regional society”), in Gabriella Cseh ez
al. (eds), Magyarorszdg médiakinyve 1998, (Annual of the Hungarian media 1998), ENAMIKE,
Budapest, 1998, pp. 89-101.

% Emma Szigethy, “A radiézés torténete”, (“A history of radio”), in Valésig, 1/2004. pp. 76-79.
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apolitical entertainment, and did not challenge the de facto monopoly of public service
television and radio in news and current affairs reporting. Also, with the rising private
import of satellite dishes, foreign satellite television channels became accessible for
many from the late 1980s onwards, enriching the choice for those who could speak
foreign languages.

In sum, because of the delay in broadcasting regulation and media privatisation, public
service television and radio continued to be the major news sources for the population
in the first years of post-communist democracy in Hungary. The potentially great
societal impact of the public service broadcasters increased their political importance,
and the lack of institutions safeguarding media freedom facilitated the attempts of
political elites to interfere with their editorial freedom.

Challenges to media freedom in post-communist Hungary can, to a great extent, be
explained by the shortcomings of the current institutional framework.

2.2 Structure of the television sector

Hungary has two public service television broadcasters with a total of three channels.
Magyar Televizié, Hungarian Television, includes the channels: MTV (established in
1957) and a second channel presently called m2 (1973). Duna Televizié, Danube
Television (hereafter, Duna TV), has one channel, which started in 1992. MTV provides
mixed programming, m2 focuses on classical culture and rebroadcasts the programmes of
MTYV, while Duna Televizié offers mixed programming designed for the Hungarians
living in neighbouring countries as well as for the Hungarian Diaspora elsewhere.”” MTV
is broadcast terrestrially, while m2 and Duna Television are transmitted via satellite.

There are two national commercial television channels that broadcast terrestrially: RTL
Klub (established in 1997) and TV2 (1997). In addition to this, there are 38
Hungarian-speaking cable channels, most of which offer specialised programmes (see
section 5.4), and dozens of channels in the foreign languages (such as Music
Television, Discovery Channel, CNN International, BBC World, Europe 5,
RAIUNO). The cable television scene fluctuates a great deal: new channels keep
entering the market, while old ones disappear. Of the three national terrestrial
television channels, MTV can reach 96 per cent, while RTL Klub and TV2 86 per cent
of the entire population. Duna TV and m2, the two public service television channels
broadcasting via satellite, are available in an estimated 65 per cent of all households,
most of which are located in urban areas. In addition, there are over 80 local television

» The major Hungarian national minorities live in Romania, Slovakia, Serbia and the Ukraine. In
addition to Hungarian-speaking television channels located in Hungary and in an effort to
provide Hungarian programming for the Hungarian minority in Transylvania, the Hungarian
State will also provide financial support to a Hungarian-speaking commercial television channel,
to be established in 2005 in the city of Marosvasirhely, Romania. See: HVG, 24 July 2004;
Népszabadsig, 29 November 2004.
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channels broadcasting cither terrestrially or via cable, most of which are run on a not-
. . e e 0
for-profit basis and are financially supported by the local municipalities.’

The public service broadcaster Magyar Ridio, Hungarian Radio, established in 1925,
today has three channels, all available on the FM waveband: Kossuth R4dié (news and
classical culture), PetSfi Rddié (entertainment) and Barték Radié (classical music).
Hungarian Radio also has nine regional channels. There are two national private
commercial radio stations, namely Danubius R4dié (re-established in 1998) and Sldger
Rédié (Hit Radio, 1998). In addition to these, there are 141 local radio stations, many
of which are currently undergoing a process of networking; these are owned by 108
owners, mainly Hungarian.”’ Most of the local radio stations broadcast popular music,
news and commercial advertisements; some of those in Budapest, the capital city,
provide news and current affairs programming 24 hours a day (see section 5.4).”

The Hungarian television industry has undergone major changes in the past 20 years.
The major trends can be summarised as follows:

o Growth in broadcasting time. the total daily broadcasting time of the national
terrestrial television channels was 22-23 hours a day in the late 1980s; today, it
is more than a hundred hours.”

o Growth in the number of broadcasters: whereas in the early 1990s, there were only
two national television channels, today the majority of the population (those

30 ORTT, Beszdmolé az Orszigos Ridié és Televizid Testiilet 2003. évi tevékenységérdl, (Report on the
operation of the National Radio and Television Board in 2003), report submitted to the Hungarian
Parliament, Budapest, 2004, p. 281, (hereafter, ORTT, 2003 Repory); Jénos Horvat, Televizids
ismeretek, (Television studies)) Média Hungdria, Budapest, 2000, pp. 11-16; Ibolya Jakus,
“Orszégos televizidk piaca”, (“The market of national television channels”), in Mihdly Enyedi
Nagy, et al. (eds.) Magyarorszdg médiakinyve 2000/2001, (Annual of the Hungarian media
2000/2001), ENAMIKE, Budapest, 2000/2001; Mihdly Galik, Médiagazdasdgtan, (Media
economics), Aula, Budapest, 2003, pp. 429-432; Csilla V6rés, “A kébeltelevizidk és kozonségiik”,
(“Cable television channels and their audiences”), in Mihdly Enyedi Nagy er al (eds)
Magyarorszdg médiakinyve 2003, (Annual of the Hungarian media 2003), ENAMIKE, Budapest:
2003, pp. 287-291 (hereafter, Voros, Cable television channels and their audiences); Agnes Urbdn,
“A magyarorszdgi televiziés piac stabilizdléddsa”, (“Stabilization of the television market in
Hungary”), in Médiakutatd, spring 2004, pp. 74-75.

31 See also the webpage of the National Radio and Television Board (ORTT), available at

www.ortt.hu.

32 Mihaly Gélik, “Evolving the Media Market. The Case of Hungary”, in David. L. Paletz and
Karol Jakubowicz (eds), Business As Usual. Continuity and Change in Central and Eastern European
Media, Hampton Press, Inc., Cresskill, New Jersey, 2003, pp. 199-201; Péter Bajomi-Ldzdr, “A
magyarorszdgi helyi rddick mikodése, tdmogatdsuk lehetséges irdnyai és hatdsa”, (“Local radio
stations in Hungary”), in Médiakutaté, autumn 2004, pp. 49-51 (hereafter, Bajomi-Lazdr, Local
radio stations).

3% Tamds Terestyéni, “A magyarorszdgi tévécsatorndk orszdgos mdsorkinglata 2003-ban”, (“The

programmes of the national television channels in 2003”), in Jel-Kép, 1/2004, p. 28, (hereafter,
Terestyéni, National television programmes).
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having cable access or a satellite dish) can access over 40 different Hungarian-
speaking channels.

o Growth in television watching time. Hungarians have more than doubled the
time spent watching television: while in 1986 they watched television for 101
minutes a day on average,”* and in 2004 spent an average of four hours and 31
minute3s5 a day (i.e. more than half of their spare time) in front of the small
screen.

o Commercialisation: with the rise of purely commercial television channels, both
the entire market and the programming of public service television have
undergone a process of commercialisation since the second half of the 1990s.
(See section 4.5.)

o Americanisation: a growing portion of broadcasts and programme licences have
come from the USA; however, because of the overall growth in broadcasting
time, the quantity of European and Hungarian programmes is higher today
than on the eve of the political transformation.

o Specialisation: while the national terrestrial television channels continue to offer
mixed programming or general entertainment for mainstream audiences, many
of the cable broadcasters have specialised to serve niche target groups.

o Audience fragmentation: along with the growth in the number of broadcasters,
the audiences began to “specialise” in particular television channels, even though
the overwhelming majority of the population continues to watch the national
commercial television channels.

o Transformation of the ownership structure: as a result of media privatisation, the
major actors of the market are now owned by non-Hungarian multinational
companies.

o Technological development. broadcasting and production technology improved
considerably since the political transformation, which is attested, especially, by
the technological improvement and growth of the cable system; however, the
switchover to digital has not yet begun. (See section 7.)

o Modernisation of programme production: recent years have seen a significant
change in the visual and programming output of television production, marked

3 Méria Visérhelyi, “Médiahaszndlat, tdjékozddasi szokdsok, médiumok presztizse”, (The uses and
social prestige of the media”), in Tamds Terestyéni (ed.) Magyarorszdgi médiumok a kizvélemény

tiikrében, (The Hungarian media in the mirror of public opinion), ORTT, Budapest, 2002, p. 9.

¥ Data from AGB Hungary, available at
http://cs.agbnmr.com/Uploads/Hungary/stat_atv_negyedeves.pdf (accessed 9 June 2005).
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with the adoption of new Eroduction technologies and a generation change
among editors and anchors.”

Media economist Agnes Urbin notes that the Hungarian television market has been
transformed at a spectacular pace: changes that had taken decades to occur in Western
Europe were implemented in the course of a few years in Hungary. At the same time,
she argues that this segment of the broadcasting market has stabilised by now, in the
sense that the most likely scenario for the forthcoming years is the persistence of the
current situation, one in which the two national commercial broadcasters dominate
both the advertising and the audience markets, and no new entrants are expected to
change the status quo.”’

2.3 Market shares of the main players

In 2003 MTV, m2 and Duna TV had a minor audience share, while RTL Klub and
TV2 lead the market (see Table 1). In 2002, Hungarian-speaking cable television
channels had an audience share of 18.7 per cent, but they have been improving their
position in recent years.”®

Table 1. Audience share of the leading television channels (2003)

Audience share (per cent)

Prime time hours | 0-24 hours
RTL Klub 35.1 29.3
TV2 28.8 29.8
MTV 17.6 15.3
Viasat3 1.2 1.7

Source: AGB Hungary, TV2, RTL Klub®

Regarding radio, in the last three months of 2003, Kossuth R4dié, Petsfi Rddié and
Bart6k R4dié had audience shares of 20.6, 11.1 and 1.2 per cent, respectively. The
national commercial radio stations Danubius and Sldger had shares of 28.1 and 27.8

36 Except for public service television, which continues to employ the same editors and anchors as

before the rise of commercial television. See: HVG, 3 April 2004.

Agnes Urbdn, “A magyarorszagi televiziés piac stabilizdléddsa”, (“Stabilisation of the television
market in Hungary”), in Médiakutatd, Spring 2004, pp. 73-81, (hereafter, Urbdn, Swmbilisation of
the television market).

37

3 ORTT, 2003 Report, p. 161; Agnes Urbédn, “A magyarorszégi televiziés piac stabilizdléddsa”,

(“Stabilization of the television market in Hungary”), in Médiakutatd, Spring 2004, pp. 74-75;
Vorss, Cable television channels and their audiences, pp. 287-291.

¥ ORTT, 2003 Report, p. 161.
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per cent in the same Eerlod. In recent years, local radio stations have slightly
. . .. 1
improved their position.

The public service media are more popular among the elderly, whereas most of the
younger audiences watch and listen to commercial outlets. Although Hungarian Radio,
and especially Hungarian Television, have to a great extent commercialised their
programmes since the rise of national commercial broadcasters in 1997 and 1998, they
have hardly improved their audience share among the younger, and commercially more
viable, audiences.

3. GENERAL BROADCASTING REGULATION AND
STRUCTURE

3.1 Regulatory authorities for the television sector

After several attempts, Parliament passed the Law on Radio and Television (hereafter,
the Broadcasting Act 1996) on 21 December 1995, with a 90 per cent majority.*> The
law was signed by the President of the Republic, Arpdd Géncz, on 12 January 1996
and entered into force on 1 February 1996. Although the Broadcasting Act 1996 was
partly incompatible with European audiovisual regulations, it was not amended until
2002 (see Section 6), even though negotiations on the details of Hungary’s accession to
the European Union (EU) began as early as April 1998.%

In Hungary, a two-thirds Parliamentary majority is needed for any change to
broadcasting law. As a result, any effort to reach consensus fell victim to political conflicts
between the right/conservative coalidion Government (1998-2002), headed by Prime
Minister Viktor Orbédn, and the left/liberal opposition, as a result of which the
negotiations were suspended in 1999.* The opposition obstructed the modification of
the Broadcasting Act because the Government majority, along with MIEP, a
right/conservative party in opposition, obstructed the nomination of the members
proposed by the left/liberal parties to the boards of trustees of the public service
broadcasters, as a result of which the boards comprised the nominees of the Government

" Data by Szonda Ipsos, ORTT, 2003 Report, p. 165.

' Bajomi-Lazar, Local radio stations, pp. 57-58.

421996, 1. Law on Radio and Television, (hereafter, Broadcasting Act 1996).

4 2002. XX. Law modifiying the Law on Radio and Television 1996, (hereafter, Broadcasting Act).

44 .. ., . ..
Krisztina Kertész, “Jogharmonizdcié az audiovizudlis szektorban”, (“The harmonisation of

Hungarian broadcasting regulation with European standards”), in Médiakutatd, winter 2003. p.
88. (hereafter, Kertész, Harmonisation of Hungarian broadcasting regulation).For more on this
period, see: Péter Bajomi-Lazdr, “Press Freedom in Hungary, 1998-2001", in Miklés Siikésd and
Péter Bajomi-Lézér (eds), Reinventing Media. Media Policy Reform in East Central Europe, Central
European University Press, Budapest, 2003, pp. 85-114.
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coalition only (see section 4.4.2). Because of the delay in the harmonisation of domestic
law with European regulation, Hungarian filmmakers were for years excluded from the
financial support distributed by the EU’s Media Programmes.*’

The Broadcasting Act 1996, comprising no fewer than 162 paragraphs, was the
outcome of a long series of political debates, as a result of which the Hungarian media
are arguably over-regulated. The Act established the ORTT as the major authority in
charge of managing the licensing, supervision and funding of broadcasting, as well as
its various offices, including the Monitoring and Analysing Service, the Complaints
Committee, and the Broadcasting Fund (see section 3.1.).

In addition to the Broadcasting Act 1996, the Civil Code and the Penal Code also have
some provisions regarding the media. These provisions meet general European
standards; for example, classified information and business secrets are protected by law.

At the same time, however a ruling of the Constitutional Court must be recalled as
politically relevant.® On 24 June 1994, it ruled that a Penal Code provision
sanctlonmg offences against “authority and public officials” was unconstitutional and,
in harmony with the decisions of the U.S. Supreme Court”” and the European Court
of Human Rights,”® declared that those holding public offices may be more heavily
criticised than private individuals.”

3.1.1 The National Radio and Television Board

The Hungarian broadcast media are regulated and supervised by the National Radio
and Television Board (Orszdgos Ridié és Televizid Testiilet — ORTT). >0 According to
the Broadcasting Act 1996, the ORTT is responsible for,

safeguard[ing] and promot[ing] the freedom of speech by encouraging the
market entry of broadcasters, removing the existing information monopolies
and forestalling the emergence of new ones, and protecting the
independence of broadcasters. It shall monitor the observance of the

> Krisztina Kertész, “A média szabélyozdsa az Eurépai Unidban és Magyarorszagon. A jogharmoni-

z4cié folyamata az audiovizudlis szektorban”, (“Media regulation in the European Union and in
Hungary. Legal harmonization in the audiovisual sector”), in Médiakutatd, spring 2001, pp. 103—
105; Kertész, Harmonisation of Hungarian broadcasting regulation. p. 88.

% Constitutional Court ruling 1992/30.

47 New York Times v. Sullivan 24, 376 U.S. 254 (1964).

“ Lingens v. Austria, 8 July 1986, Series A. No. 103; Castells v. Spain, 23 April 1992, Series A. No.
236.

¥ Constitutional Court ruling 1994/36.

%% In recent years, the authority has made several attempts to expand its powers to the Internet as

well; these efforts, however, have been a failure.
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constitutional principles of the freedom of the press’ and provide relevant
. . . 2
information to parliament.’

According to law, the ORTT is independent, subject only to the Broadcasting Act, and
works under the supervision of Parliament. Its budget is approved by Parliament and
its finances are inspected by the National Audit Office.

Members of the ORTT are elected for four years by Parliament and cannot be recalled.
The ORTT has at least five members. The Chair of the Board is jointly appointed by
the President of the Republic and the Prime Minister. The other members are
nominated by the parliamentary factions of the political parties, with each faction
nominating one member; if there is only one party in Government or in opposition,
that party nominates two members to the ORTT. Unlike the boards of trustees of the
public service broadcasters (see section 4.4.1), only the parliamentary parties nominate
members to the ORTT, while NGOs do not. Board members are required to have a
university or college degree, as well as at least five years of professional experience. They
are honoured as a State secretary and can be re-elected after their term of office expires
— which involves the risk that they will seck to meet the expectations of the political
parties (re)nominating them, rather than the letter and the spirit of the Broadcasting
Act 2002 There is no limit on the number of terms that members can serve
consecutively. The terms of the members are staggered so as not to coincide with the
parliamentary cycle, but if the parliamentary party nominating them loses its mandate
at the next elections, they lose their office.

ORTT members are subject to conflict of interest criteria which exclude those in a
political position, civil servants, and the officers of the political parties, as well as the
employers and employees of the public service and commercial broadcasting
companies, and their close relatives. ORTT members are not allowed to engage in
political activities or to issue political statements.

The operation of the ORTT is regulated by the Rules of Procedure, established by the
ORTT itself, and published in the Hungarian Official Gazette (Magyar Kizlony). The
ORTT is responsible for:™*

o administering the invitations for broadcast licences and for satellite channels,
and reviewing the applications;

o performing supervisory and controlling functions specified in the Broadcasting
Act;

> Despite the terminology, the Broadcasting Act does not cover the print press.

52 Broadcasting Act 1996, art 31(1).

>3 OSI roundtable comment.

>4 Broadcasting Act 1996, art 41(1). In Hungary, the frequency plans needed for the invitation of

broadcasting bids are prepared by a different body, the National Telecommunications Authority
(formerly the Telecommunications Superintendence) upon the request of the National Radio and
Television Board.
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« sending out a Complaints Committee to investigate appeals (see section 3.1.3);
o operating a programme monitoring and analysing service (see section 3.1.2);

o commenting on draft legislation concerning frequency management and
telecommunications;

o delegating members onto the National Telecommunications and Informatics
Board;

o performing the duties related to broadcasting contracts;

o having a public register of broadcasting contracts, broadcasting services and
programme distributors;

« inspecting compliance with broadcasting contracts on a regular basis;

o formulating statements and recommendations on the conceptual issues of the
development of the Hungarian broadcasting system;

o initiating procedures related to consumer protection and free trading;

« providing information required for planning and controlling the central
Government budget;

o fixing and publishing the fees of broadcasting through programme distribution
and satellite transmission;

o performing other obligations specified in the Broadcasting Act.

In order to achieve transparency, the ORTT provides an annual report about its
operation to Parliament. The report is published in the periodical Mivelddési Kizlony
(Culture Gazette), and is also available on the ORTT website.”

Resolutions of the ORTT are passed, with a few exceptions, by a simple majority. The
voting rules are as follows:

o if the Chair can vote, the degree of the Chair’s vote shall be deducted from the
total of votes, and 50 per cent of the votes thus arrived at are equally distributed
among the members nominated by the Government groups, while the other 50
per cent are equally distributed among the members nominated by the
opposition groups;

o if the Chair cannot vote, 50 per cent of the votes are equally distributed among
the members nominated by the Government groups,