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The Africa Governance Monitoring and Advocacy Project (AfriMAP) of the Open Society 

Foundation was established in 2004 to monitor observance of standards relating to human 

rights, the rule of law and accountable government, by both African states and their development 

partners.

African states have undertaken increasing commitments to good governance since the 

African Union replaced the Organisation of African Unity in 2002. Among these commitments 

are the provisions of the Constitutive Act of the African Union, in which member states agree 

to promote human rights, democratic principles and institutions, popular participation and 

good governance. Other newly adopted documents include the New Partnership for Africa’s 

Development (NEPAD) and the African Peer Review Mechanism (APRM), as well as the 

Convention on Preventing and Combating Corruption. AfriMAP’s research is intended to facili-

tate and promote respect for these commitments by highlighting key issues and by providing a 

platform for national civil society organisations to engage in their own monitoring efforts. 

AfriMAP’s methodology is based on standardised reporting frameworks that link respect for 

good governance and human rights to development that benefits poor people. Through a process 

of expert consultation, AfriMAP has developed reporting frameworks in three thematic areas: the 

justice sector and the rule of law, political participation, and the delivery of public services. The 

questionnaires that result, among them the questionnaire on the justice sector and the rule of 

law that guided this report, are available at the AfriMAP website: www.afrimap.org. 

The reports are elaborated by experts from the countries concerned, in close collaboration 

with the Open Society Institute’s network of foundations in Africa and AfriMAP’s own staff. 

Drafts of this report were reviewed by a range of experts, and their comments and criticisms are 

reflected in the final content. These reports are intended to form a resource both for activists in 

the country concerned and for others working across Africa to improve respect for human rights 

and democratic values.



The 1994 democratic Constitution that represented Malawi’s decisive break with Banda’s dicta-

torial regime ushered in a new set of human rights and democratic standards, aspirations and 

values. This included a commitment to ensure that Malawi complied with African and interna-

tional norms and standards on human rights, the rule of law and democratic governance. 

To what extent has Malawi lived up to this commitment, and what could be done by 

Malawian state institutions, civil society entities, and development partners to ensure that these 

intentions are realised?

This report, Malawi: Justice Sector and the Rule of Law, seeks to aid and focus the efforts 

of various players committed to Malawi’s success in the area of justice delivery and rule of law 

observance. It is also a resource for African institutions seeking to enable Malawi to meet its 

commitments under the Constitutive Act of the African Union, the New Partnership for Africa’s 

Development (NEPAD) and related African governance instruments. The report identifies a 

number of key challenges, including:

• The need to ensure that all statutory and customary laws of Malawi are aligned to the 

Constitution and to international law;

• The challenge to match the relatively commendable diligence with which the 

Malawian government has respected internationally agreed economic management 

strictures with an equal respect for the law in all other matters, including political;

• The urgent need to practically address the various challenges relating to the 

management of the justice sector that have been identified by the judiciary in its 

strategic plan, and affirmed through other initiatives;

• The need to ensure that judicial appointments are seen to be totally free of political 

manipulation at all levels;

• The reality that, while significant and commendable progress has been made in 

criminal justice reform, crime has been steadily increasing since 2001—no doubt 

principally on account of the high levels of poverty in the country—and that therefore 

strengthening of the prosecution service is of urgent concern;

• The need for various further reforms in the criminal justice system, including regard 

to legal guarantees of fair trial, and in terms of prison conditions;



• The critical need to improve access to justice for ordinary citizens, including the 

urgent call for a legal framework to govern customary forums through which the vast 

majority of Malawians access justice; 

• And the urgent need for a sector-wide approach for the coordination of development 

assistance in the justice sector.

These challenges are not insurmountable. The intensive and considered inputs to this report 

by the Law Development Commission, civil society organisations, academics, funding partners, 

constitutional bodies, among others, demonstrated the potential collective political will that 

needs to be activated to realise these goals. For its part, the Open Society Initiative for Southern 

Africa will, as it has done in the past—and through its usual tools of advocacy, partnership 

building and intellectual investment—continue to accompany Malawian democratic reform and 

human development efforts in civil society and the state. 

Tawanda Mutasah

Executive Director

Open Society Initiative for Southern Africa









This discussion paper is based on the main findings and recommendations of a comprehen-

sive report on the justice sector and rule of law in Malawi commissioned by the Open Society 

Initiative for Southern Africa (OSISA) and the Open Society Foundation’s Africa Governance 

Monitoring and Advocacy Project (AfriMAP) in 2005. The paper is not a summary of the main 

report, although it draws from it the key challenges that face the promotion of the rule of law 

and justice in Malawi, based on the expert and public opinion that emerged in the course of the 

research for the main report. The paper is intended to be used as the principal tool in an advocacy 

initiative led by the Law Faculty of the University of Malawi, OSISA and AfriMAP, working with 

a wide range of stakeholders involved in the promotion of justice and the rule of law in Malawi. 

The paper is also informed by certain basic characteristics of the justice sector in Malawi, 

including its purported philosophical connection to international values and principles; the limi-

tations of the autonomy and accountability of institutions created by a state which historically 

has been highly centralised; the failure of the crime and punishment regime to modernise and 

cope with contemporary social and economic challenges; and the limited responsiveness of the 

formal justice system to the needs of the majority of the population, particularly those that are 

vulnerable and marginalised.

The paper makes recommendations for action which generally fall into three categories: 

legal and policy reforms; institutional restructuring; and changes in administrative and man-

agement practices. The recommendations vary in specificity and have not been prioritised. The 

latter ‘omission’ is deliberate in order to promote genuine discussion among practitioners who 

are better qualified to determine the order of priority of recommendations given their experi-

ence of what is practicable in the social, economic and political context. In any case, the list of 

recommendations in this paper cannot be regarded as exhaustive and remains open to informed 

debate and revision.



The 1994 Constitution currently in force declares that customary international law which is 

consistent with the Constitution is an integral part of the law of Malawi, as are treaties which 

Parliament incorporates into domestic law. Until the early 1990s, Malawi’s foreign policy was 

isolationist, its human rights record was poor, and the state was party to very few human rights 

treaties. Since the transition to a more liberal political regime in the early 1990s, the government 

has ratified most major global, African and regional human rights treaties, including many 

that relate to the justice sector and the promotion of the rule of law. The government, however, 

has failed to ratify several treaties that it has signed—including, most importantly, the Optional 

Protocol to the Convention on the Elimination of All Forms of Discrimination Against Women 

and the Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of 

an African Court on Human and Peoples’ Rights. 

As is the case in most Commonwealth countries, treaties do not confer rights that can be 

enforced in domestic courts unless they are domesticated through a ratification process. The 

Constitution provides that ‘any international agreement ratified by an Act of Parliament shall 

form part of the law of the Republic if so provided for in the Act of Parliament ratifying the 

agreement’ (Section 211(1)). The Law Commission has observed that the wording of the section 

is ‘somewhat confused’ and has proposed that section 211(1) should be re-written to read as 

follows: ‘Any international agreement entered into after the commencement of this Constitution 

shall be subject to ratification by an Act of Parliament and shall form part of the law of the 

Republic if so provided for in the Act of Parliament ratifying the agreement.’ This recommenda-

tion has not yet been translated into a constitutional amendment. 

Neither the Constitution nor other legislation provides guidance on the form that the legis-

lation for domesticating treaties should take. Thus, in practice, Parliament has the discretion to 

choose whether to reproduce the content of treaties in their incorporating acts, to incorporate by 

reference to the treaties, or to incorporate by implication, without direct reference to the treaty 

in question. This has resulted in a lack of uniformity in Parliament’s approach to domestication 

and creates uncertainty as to whether particular international standards have been incorporated 

at all. There should be clear guidance on the matter by amending the Constitution so that it 

either sets out clearly what form should be taken by legislation that domesticates the state’s treaty 

obligations or—like the Namibian constitution, for example—provides that any international 

agreement binding upon Malawi shall automatically form part of the law of Malawi.

The Constitution establishes the Law Commission as the institution responsible for harmonis-

ing national legislation with human rights standards. Section 135 of the Constitution mandates 

the commission to review and make recommendations regarding any matter pertaining to the 

laws of Malawi and their conformity with this Constitution and applicable international law. 



The Law Commission makes its recommendations to the Minister of Justice and Constitutional 

Affairs who may then introduce them as proposed legislation in Parliament. The commission 

has made many recommendations for the reform of specific laws but most have not been acted 

upon by the executive. The situation is similar with regard to recommendations made by inter-

national bodies responsible for monitoring compliance with international treaties. 

There are several possible reasons why proposals for law reform submitted by the Law 

Commission have not been implemented promptly or at all. The first is that the Law Commission 

is not the only source of proposals for law reform and its proposals have to compete for space on 

the government’s legislative calendar. It is also possible that the Law Commission’s priorities may 

be closer to those of the foreign donors who provide most of the funding for its programmes than 

to those of the executive, which may favour only legislation focused on the delivery of immediate 

social and economic benefits. Nevertheless, it is important that the outstanding proposals made 

by the Law Commission be given urgent attention by both the executive and the legislature; 

apparently abstract legal reforms can be just as important to national development objectives as 

more immediately populist measures. An amendment to the Constitution should require the 

executive to present to Parliament a bill to implement recommendations for law reform submit-

ted by the Law Commission within one year of receiving them. The Constitution should further 

require the Law Commission to submit to Parliament copies of its submission to the Minister 

of Justice so as to enable members of Parliament to determine the correspondence between the 

bill presented by the executive and the original recommendations by the Law Commission. In 

the meantime, the Law Commission should develop an advocacy strategy aimed at increasing 

the prospects of its recommendations being adopted by the cabinet and passed into legislation 

by Parliament.

Courts can also play an important role in aligning national legislation to human rights stand-

ards that are guaranteed by international law and the Constitution. Section 5 of the Constitution 

gives the courts the power to declare any legislation invalid to the extent of its inconsistency with 

the Constitution. But even where the courts take up this power, the executive has not always 

taken action to amend the law or change the invalid practice. For example, in the 1995 case of 

Director of Public Prosecutions v Hastings Kamuzu Banda et al., the High Court declared sections 

313 and 314 of the Criminal Procedure and Evidence Code, which oblige an accused person in a 

criminal trial to enter a defence and give evidence, to be invalid because they violate the right of 

every person ‘to be presumed innocent and to remain silent during plea proceedings or trial and 

not to testify during trial.’ The executive has taken no action to amend the Criminal Procedure 

and Evidence Code accordingly, and the status of these sections is unclear. In practice, they 

are still treated as valid in other courts. This is partly because of the poor publication of court 

judgments generally; as indicated later in this paper, law reporting is out of date and copies of 

unreported judgments are not always readily available, particularly to low-level justice sector 

officials who are often responsible for applying and enforcing the law on the ground. The execu-

tive should urgently introduce legislation to give effect to the judgment of the High Court in the 

Banda case and others where the courts have ruled that laws are unconstitutional.



Malawi has largely failed to discharge its reporting obligations under the human rights treaties 

to which it is a party. As of 2003, Malawi had submitted only some of the reports due under 

the Convention on the Elimination of All Forms of Discrimination against Women and the 

Convention on the Rights of the Child, and none of the reports due under the International 

Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and 

Political Rights, the Convention Against Torture and Other Cruel, Inhuman or Degrading 

Treatment and Punishment and the International Convention on the Elimination of All Forms of 

Racial Discrimination. In June 2004, the government made some effort to redress the situation 

by submitting a report which combined the second, third, fourth and fifth periodic reports on the 

Convention on the Elimination of All Forms of Discrimination Against Women; a shadow report 

was prepared by the Women and Law in Southern Africa Research Trust (Malawi Chapter), the 

Centre For Human Rights and Rehabilitation and the National Business Women’s Association. 

The reports were considered by the Committee on the Elimination of Discrimination against 

Women during its 35th session (15 May to 2 June 2006). The committee’s recommendations 

included that the government should ‘set a clear time frame for the adoption of the revised 

Citizenship Act, Immigration Act and the Wills and Inheritance Act and for the new Marriage, 

Divorce and Family Relations Bill, designed to eliminate discrimination against women.’

According to the Malawi Human Rights Commission, the government has attributed 

its current failure to fulfil its treaty reporting obligations to the lack of human and material 

resources to fund the process of preparing the reports. The problem of lack of resources could 

be addressed by making specific provision for the reporting process in the budget of the relevant 

government ministries, including those of Justice and Constitutional Affairs and Foreign Affairs 

and International Cooperation. Development partners could also be approached to provide 

relevant financial and technical assistance as part of their aid programmes on governance. The 

preparation of these reports should not be seen as an isolated and irrelevant task, but as part of 

the government’s strategic planning process, identifying necessary measures to bring domestic 

law and practice into compliance with international obligations.

The government—through the Ministries of Justice and Constitutional Affairs and Foreign 

Affairs and International Cooperation, in consultation with other relevant actors such as the 

Inter-ministerial Committee on Human Rights and Democracy, the Malawi Human Rights 

Commission, the United Nations High Commissioner for Human Rights and civil society 

organisations—should develop an action plan aimed at clearing the backlog of state party reports 

and instituting a strategy for ensuring that future reports are submitted on time. The strategy 

should also include a time-bound plan, with clearly assigned responsibilities, for implementing 

the recommendations made by the bodies to which the reports are submitted. The first set of 

recommendations that could form the subject of such a plan are those made in 2006 by the 

United Nations Committee on the Elimination of Discrimination against Women.



In recent years, government respect for the Constitution and legislation, regulations and internal 

procedures has been inconsistent. On the one hand, the trend since the new government came 

into office in 2004 is increased compliance with the Constitution and legislation, regulations 

and procedures in the area of fiscal management. Most of the national budget of Malawi is 

financed by external grants and loans and depends on the government fulfilling various condi-

tions, particularly in the area of financial accounting and reporting. The government has thus 

introduced new laws to promote financial accountability (the Public Audit Act, the Public Finance 

Management Act, and the Public Procurement Act), and generally improved its compliance with 

the rules they establish. 

In contrast, government obedience to the law is more inconsistent in the areas of social 

and political governance. Such disobedience is displayed most vividly in relation to court orders. 

In 2002, an investigation by the International Bar Association noted government disregard for 

court orders considered to be politically inconvenient. Three examples vindicate that assessment. 

In 2001, senior police officers and the mayor of the city of Blantyre disregarded a High Court 

order prohibiting the government and its agencies from interfering with a public rally organised 

by the opposition National Democratic Alliance. In June 2003, the government decided to deport 

to the United States five persons suspected of links with terrorism. The five men, suspected of 

channelling money to terrorist groups, were arrested by American and Malawian intelligence 

agents on 22 June 2003. They appealed their deportation order to the High Court, which issued 

an injunction to block the deportation and ordered the government to either charge them with 

an offence within 48 hours or release them on bail. Instead, the government on 23 June 2003 

decided to hand the suspects over to American officials, who flew them to an unknown destina-

tion out of the country. In February 2006, the government defied a court order that required it to 

restore the security and other entitlements of the vice-president after these had been withdrawn 

on the grounds that the vice-president had constructively resigned from his position. 

In some cases, however, government fails to comply with the law due to lack of resources 

rather than merely to satisfy narrow political interests. An example of this is the failure of the 

government to provide adequate resources to ensure that all indigent litigants have access to 

legal aid, as required by the Constitution, and that conditions of imprisonment are humane and 

consistent with the requirements of human rights standards. The government can minimise 

resource problems in the sector by reviewing its funding priorities based on a better appre-

ciation of the importance of the sector to the strategic policy goals of the government. As the 

Malawi Economic Justice Network noted, the proposed 2004–2005 national budget allocated 

almost the same amount of funding to state residences and the Presidency as it had done to 

the Anti-Corruption Bureau, the Human Rights Commission and the Ministry of Justice and 

Constitutional Affairs headquarters combined. It is not possible for the government to argue that 

the funding shortfalls in the justice sector are due only to absolute financial constraints.



In the case of wilful disobedience of court orders, part of the solution might be to have a 

law that makes state officials personally liable for contempt of court if they instigate such diso-

bedience or contribute to it. This would have a greater deterrent effect on public officials than 

contempt of court penalties paid by taxpayers through the public purse. Admittedly, personal 

liability for government decisions is difficult to enforce in many cases, because responsibility is 

often diffuse. Nevertheless, the few cases in which it would be possible to place responsibility 

for contempt of court with identifiable officials and make them personally liable might have the 

salutary effect of encouraging officials generally to perform their duties in a lawful manner.

There are a number of mechanisms for investigating alleged breaches of the law by public 

officials and government ministries, departments and other agencies. The first is the internal 

inquiry, which involves the concerned governmental entity investigating the conduct of its own 

officials. Such internal investigations were promised by the police in 2001 and 2005, following 

allegations that police officers had violated the law that restricts the use of deadly force, leading 

to the illegal fatal shooting of civilians. Second, the Constitution empowers the president to insti-

tute commissions of inquiry into matters of public interest; the detailed content of this power 

is still set out in the 1914 Commissions of Inquiry Act. One such commission investigated the 

alleged violation by a minister of education of the law governing the invitation of tenders for the 

supply of school materials. The third mechanism for investigation of government violation of 

the law consists of independent agencies such as the constitutionally mandated Malawi Human 

Rights Commission and the Office of the Ombudsman.  

Investigations of breaches of law by the government have been largely ineffective. Internal 

investigations are not transparent and there appear to be limited incentives to compel the govern-

mental organs concerned to conclude the investigations and take appropriate follow-up action. 

Thus, the police have never published reports of the internal investigations into the 2001 and 

2005 shootings and do not appear to have acted against any of the officers involved. Commissions 

of inquiry have also been quite limited in their impact, partly because their findings are submit-

ted directly to the president, who is neither obliged to release them to the public, nor to respond 

publicly to their findings or recommendations. External investigations by independent agencies 

are constrained by jurisdictional limitations that apply to the various agencies. For example, the 

Malawi Human Rights Commission can only investigate governmental breaches of the law if 

they violate human rights, while the Office of the Ombudsman can only investigate cases involv-

ing injustices where judicial remedy is unavailable or impracticable. Both institutions are limited 

to making recommendations, and do not have enforcement powers.

The shortcomings in the existing mechanisms can be addressed by a number of legal 

reforms. One approach is to enact legislation which consolidates the legal regime for all inves-

tigations of alleged government abuses and illegality, other than those by independent institu-

tions. Such legislation would govern both internal ministerial and departmental investigations 

as well as those by presidential commissions of inquiry. The recommended legislation must 

seek to make investigations more transparent and accountable, and establish a mechanism for 



the effective follow-up of recommendations. As a minimum, the law must require reports of 

investigations to be published as widely as possible, including by being presented to relevant 

parliamentary committees. The relevant ministries and departments should be required to 

submit periodic reports indicating the action taken to implement any recommendations made 

following investigations.

The Constitution empowers the president, in consultation with the Advisory Committee on the 

Granting of Pardons, to pardon convicted offenders, grant stays of execution of sentence and 

reduce or remit sentences. In practice, the president has mostly exercised the power of the pardon 

for the benefit of individuals or groups of individuals either on humanitarian grounds or as part of 

a celebration such as the president’s official birthday or Christmas. But on at least two occasions 

in the recent past, civil society organisations have alleged that the president abused his discretion 

in granting pardons to particular prisoners in whom he had a personal interest. The pardoned 

prisoner in one of the cases had been convicted of attempting to corrupt a judge of the High Court, 

while in the other, the prisoner in question had been found guilty of sexually abusing children. 

Abuse of the power of the presidential pardon undermines the integrity of the justice system 

by effectively negating the judicial power to sentence offenders. In order to minimise such abuse, 

the process through which pardons are granted should be made more transparent. Membership 

of the Advisory Committee on the Granting of Pardons should be made public and should consist 

of people who are representative of a wide cross-section of interests, including representatives of 

civil society groups whose work involves advocacy for the rights of victims of crime and those 

of prisoners. The committee should operate on the basis of published principles and rules, and 

should be required to submit regular reports to the chief justice and the Legal Affairs Committee 

of Parliament.

Many state institutions in the justice sector developed institutional strategic plans between 2000 

and 2005, including the Police Service, the Ministry of Home Affairs and Internal Security, 

the Ministry of Justice and Constitutional Affairs, the judiciary, the Malawi Human Rights 

Commission and the Office of the Ombudsman. During the same period, strategic plans were 

also developed and adopted by institutions active in the sector, including the Malawi Law Society 

and the Body of Case Handling Institutions (grouping together public bodies handling indi-

vidual cases related to the administration of justice, including the Judicial Service Commission, 

Human Rights Commission and Office of the Ombudsman). However, the government did not 

formally adopt a sector-wide strategic plan. Although the Malawi Safety, Security and Access to 

Justice (MASSAJ) programme funded by the British Department for International Development 

(DFID) has created a sector-wide institutional framework and drafted a ‘national policy frame-



work’ as a proposed sector-wide plan, the government has not yet formally adopted it as such. 

Neither has the government developed any mechanism for coordinating development assistance 

in the sector through a sector wide approach (SWAp), as recommended in 2003 by DFID, the 

biggest donor to the sector.

The government should urgently adopt a sector-wide strategic plan and mechanism to coor-

dinate funding, based on the national policy framework developed by the MASSAJ programme. 

It should also immediately create the conditions conducive to the implementation of a justice 

sector SWAp for donors, including the adoption of an annual sector expenditure programme and 

medium-term sectoral expenditure framework, strengthening government leadership of donor 

coordination and facilitating the establishment of an agreed framework among major donors for 

the provision of support to the sector.

Most important, the government must strengthen the justice sector’s capacity to implement 

sector-wide strategies and plans. In order to achieve this, the government must ensure that the 

sector is provided with adequate and predictable resources; that public officials and senior civil 

servants sufficiently appreciate that their discretionary powers are restricted if sector-wide plans 

and strategies are implemented; and that there are properly qualified personnel to undertake 

effective and efficient monitoring and evaluation of the implementation of the strategies adopted. 

Responsibility for facilitating the adoption of the national policy framework and the creation of 

conducive conditions for a SWAp must be taken by the National Council on Safety and Justice 

(NCSJ), which is the highest policy-making body for the MASSAJ programme, chaired by the 

vice-president. However, the NCSJ must itself be restructured in order for it to perform its func-

tions efficiently. Its current membership of 30 must be reduced and the chair should be given 

to a non-political expert.

In general, government funding for the justice sector is unsatisfactory. Most operations of insti-

tutions in the sector are directly funded by donors, including DFID, the European Union, the 

United States Agency for International Development, the Norwegian Agency for International 

Development, the Danish Institute for Human Rights and others, rather than from the general 

government budget. In relation to central government funding to the sector, approved budgets 

are often much lower than estimated expenditures; funds may not be released from the Treasury 

according to approved budgets; and funds may be released irregularly and in greatly varying 

amounts. The inadequate funding for the sector is compounded by inequitable distribution of 

resources within particular institutions. For example, in determining its internal distribution of 

budgetary resources, the administration of the judiciary tends to unduly favour the High Court 

and Supreme Court of Appeal at the expense of subordinate courts. 

Underfunding of justice sector institutions means that they cannot obtain material resources 

as basic as texts of legislation, law reports, vehicles, typewriters, computers and stationery—or 

even adequately maintained buildings. Perhaps more important, it means that justice sector 

personnel lack training in both professional and administrative fields. 

Government should take over the provision of resources to the sector from donors (even if 



funds for this purpose are still supplied by donors to the central government budget). In order 

to justify increased budgetary provision for the justice sector, it is important that civil society 

and other advocates articulate clearly the linkage between justice and the rule of law, on the one 

hand, and poverty reduction, on the other. Investment in justice and the rule of law is relevant 

to the immediate lived realities of the majority of people in Malawi, particularly the vulnerable 

and marginalised.

Record-keeping by justice sector institutions is generally poor. In the judiciary, for example, 

information is maintained manually in records that are labour intensive and, according to the 

Malawi Judiciary Development Programme, files, registers and case records are neither accurate 

nor secure, with the result that incorrect data is collected and management decisions and cases 

are delayed and/or made from an uninformed position. Only the police service appears to have 

an effective in-house system for collecting and analysing data about its operations, although the 

prisons department and the judiciary also appear to be moving in the same direction. Statistics 

are neither collected systematically by most institutions nor collated across the sector. The 

establishment of the Crime and Justice Statistics Division of the National Statistical Office is a 

welcome first step in addressing this problem. Given the potential of consolidated sector-wide 

statistics as a planning resource and a means for accounting to the public, the government and 

its development partners must invest in building the capacity of individual institutions to collect 

and manage information relevant to their operations and to facilitate the implementation of the 

National Statistical Office plan to collect and publish statistics on crime, justice and governance.

Sector-wide data and statistics are valuable not only as a planning resource and a means for 

accounting to the public. They are also a critical resource for research that can enrich both policy-

making and the training of current and future justice sector personnel and legal practitioners. At 

present, linkages among the various research institutions in the sector, such as the Faculty of Law 

of the University of Malawi; the Crime and Justice Statistics Division of the National Statistical 

Office; the Centre for Social Research; the Research and Planning Branch of the Police Service; 

the Research and Planning Unit of the Prisons Department and others, are tenuous if not 

nonexistent. These institutions should establish a network to facilitate sharing of information, 

development of common research strategies and programmes, and establishing joint publica-

tions. A first practical step could be a meeting among representatives of the institutions aimed 

at mapping out possible areas of cooperation, identifying institutional and other challenges to 

increased research cooperation, and drawing up a draft action plan to guide future cooperation. 

The justice sector is also poor at producing and publishing important legal materials such 

as texts of legislation, law reports and expert commentary on the law and other aspects of the 

sector. In general, only the higher-ranking staff of the justice system have ready access to the full 

set of the Laws of Malawi or copies of the Government Gazette. In any case, it is not easy be con-

fident that available copies of legislation are up to date due to the irregularity of law revision by 

the Ministry of Justice, and the failure of most justice sector institutions and libraries to acquire 

copies of amendments in a timely and regular manner. Similar problems affect law reports, 



which are mostly outdated—decisions made as long ago as 1994 have not yet been published—

and unaffordable for most people. There are also few textbooks that comment specifically on the 

application of Malawian law and there is only one law journal published in Malawi. 

The Internet and other electronic resources have not so far been able to fill the gap in the 

provision of legal information, due to infrastructural and technical constraints which make the 

option expensive and inefficient. Nevertheless, this is an option that should be explored further. 

Of course, the most obvious recommendations to improve the situation related to the provision of 

legal information are that the government must invest in the institutions responsible for publish-

ing legislation, such as the Ministry of Justice and the Government Printer; ensure distribution 

of information resources particularly to rural justice centres; and undertake an audit of relevant 

electronic resources and recommend measures for increasing their efficient, cost-effective and 

user-friendly application to the information production and dissemination needs of the sector.

The Constitution provides for the courts to be ‘independent of the influence and direction of 

any other person or authority.’ In general, this principle has been respected in recent years. 

The most serious threat to judicial independence in recent times occurred in 2001 when the 

National Assembly (the lower and currently only house of Parliament) used its power under 

the Constitution to petition the president to request the removal from office three judges of the 

High Court—allegedly for incompetence and misconduct, but in fact clearly for political reasons. 

Thanks to public outcry, the petition was, however, unsuccessful. Freedom from such political 

interference could be greatly increased by providing the courts with increased financial autonomy. 

The judiciary has derived some revenue from its own sources since the Judicature Administration 

Act of 2000 gave it the right to retain some of the payments made into court. However, most 

funding still comes from executive subventions and the courts’ budget is centrally controlled by 

the Treasury. The financial autonomy of the judiciary is one of the factors that was identified by the 

Malawi Poverty Reduction Strategy Paper as being a critical element of governance. 

The Malawi Judiciary Development Programme, 2003–2008, provides for the judiciary to 

secure financial independence by, among other things, establishing direct reporting by the chief 

justice to Parliament for all budgetary matters. The programme does not elaborate the form 

that direct reporting by the chief justice to Parliament would entail, though it is reasonable to 

expect that it would include submission of budgets and accounts to the relevant committees of 

Parliament for their scrutiny and approval. The judiciary should, as a matter of urgency, make a 

submission to the Ministry of Finance and the Budget Committee of Parliament which sets out 

in detail what specific measures and reforms in the budget formulation and implementation 

process it considers to be necessary to secure its financial autonomy.



The Constitution establishes safeguards for judicial independence by providing for most appoint-

ments to be made by the president on the recommendation of a Judicial Service Commission, 

and for the chief justice to be appointed by the president subject to confirmation by the National 

Assembly (section 111). The members of the Judicial Service Commission are appointed by the 

president and consist of the chief justice (who is the chair), the chairperson of the Civil Service 

Commission, an appeal justice, a legal practitioner and a magistrate. Occasionally, there have 

been concerns that some appointments have been made by the president without reference 

to the Judicial Services Commission. Since communications between the president and the 

Judicial Service Commission are not transparent, however, it is not possible to substantiate such 

allegations definitively. Similarly, it is unclear how eligibility for promotion within the judiciary 

is determined. 

Judicial appointments must be made more transparent. The criteria on which judicial offi-

cials are appointed must be made public and those who fail to be appointed must be informed 

of the reasons for their failure. Similar rules must be introduced with regard to promotions. In 

addition, the process must become more accountable to the public through their democratically 

elected representatives. Membership of the Judicial Service Commission must be expanded 

to include representation from Parliament, at the very least. The appointment of judges of the 

High Court should be subjected to parliamentary confirmation (as for the chief justice) to further 

promote democratic accountability of the judiciary.

The law provides safeguards for the independence of the prosecution service. The service is 

headed by the director of public prosecutions (DPP), who is required by section 101(2) of the 

Constitution to be ‘independent of the direction or control of any other authority or person and 

in strict accordance with the law’ but subject to ‘the general or special directions’ of the attorney-

general. 

In practice, it has been alleged that the executive has occasionally interfered with the 

independence of the prosecution service by removing an incumbent DPP from office uncon-

stitutionally and, in other cases, by directly interfering in prosecution decisions under the guise 

of directions made by the attorney-general. The office of the DPP itself has also been accused 

of undermining the independence of the Anti-Corruption Bureau, which is a quasi-autono-

mous state agency responsible for prosecuting corruption cases. Section 42(1) of the Corrupt 

Practices Act of 1995 requires the bureau to seek the consent of the DPP before commencing 

any prosecution. It has been alleged that in some cases, the office of the DPP has undermined 

the prosecutorial independence of the bureau by withholding consent for prosecution of cases 

on political grounds. The independence of the Anti-Corruption Bureau also appears to be open

to interference by the president who is empowered by section 6(3) of the Corrupt Practices Act 

to suspend the director of the bureau if he or she ‘considers it desirable in the public interest 

so to do’ pending a decision whether the director should be removed from office. According to 



section 6(2) of the act, the president can remove the director from office for inability to perform 

his or her functions or for misbehaviour, subject to confirmation by the Public Appointments 

Committee of Parliament. 

In order to enhance the independence of the prosecution service, the DPP must not be 

subject to professional directions of the attorney-general. This necessitates the repeal of section 

101(2) of the Constitution. Alternatively, the section must be amended to indicate that, notwith-

standing any general policy directions by the attorney-general, the final decision on whether to 

commence or terminate any prosecution is a matter for the DPP and shall be subject only to judi-

cial review. In relation to the Anti-Corruption Bureau, section 42(1) of the Corrupt Practices Act 

should be repealed so as to give the bureau the final decision in prosecution of corruption cases. 

Section 6(3) of the same act should require the president to base his or her decision to suspend 

the director of the bureau on more specific grounds than ‘the public interest’ and must lay down 

a time limit by which the director of the Anti-Corruption Bureau must either be removed from 

office in accordance with the act or have his or her suspension lifted. 

The legal profession in Malawi is governed primarily by the Legal Education and Legal 

Practitioners Act of 1965, which empowers the High Court to suspend, strike off the roll or 

admonish any practitioner who breaches standards of professional conduct. The act also estab-

lishes the Malawi Law Society and its disciplinary committee, composed of the solicitor-general

(a state legal officer) and two other members elected by the society. The disciplinary committee 

conducts inquiries into allegations of indiscipline made against practising lawyers and, in appro-

priate cases, may refer the matter to the attorney-general. The attorney-general may then apply to 

the High Court for an order suspending, striking off the roll or admonishing the lawyer in ques-

tion. There are reported cases from the 1980s in which lawyers have been struck off the register 

of legal practitioners for stealing a client’s money, misleading a client or charging excessive fees. 

More recently, the Law Society appears to have received a number of complaints against lawyers 

relating to allegations of overcharging for legal services, embezzlement of clients’ money and 

failure to secure judgments that are satisfactory to the client. However, the system for enforcing 

discipline in the legal profession does not appear to be working effectively or efficiently, and few 

members of the public are aware of the disciplinary regime.

In order to improve the accountability of lawyers, the Malawi Law Society should publicise 

the mechanism through which members of the public may lodge complaints about the profes-

sional misconduct of lawyers. The effectiveness of the disciplinary mechanism must be made 

more effective and efficient, including by being allocated sufficient funding by the Law Society 

and the Office of the Solicitor-General. The Legal Education and Legal Practitioners Act should 

also be amended to give the disciplinary committee punitive powers, subject to appeal or review 

by the High Court. Subsidiary legislation outlining the procedure to guide the disciplinary com-

mittee should also be developed.



In order for lawyers to effectively contribute to the promotion of justice and the rule of law, they 

must be able to conduct their professional duties free from harassment and intimidation. In 

practice, cases of physical or verbal harassment of lawyers in relation to the performance of their 

professional functions appear to be relatively rare. 

A more common attack on the professional independence of lawyers is that which is per-

petrated by the government against lawyers whom it perceives to be supporters or sympathisers 

of the opposition. In what the president of the Malawi Law Society termed ‘white-collar harass-

ment’, for example, successive governments have been suspected of withdrawing their legal 

business from such lawyers as a way of penalising them. Similarly, perceived affiliation to the 

government in power for the time being appears to be a criterion for deciding which lawyers in 

private practice are hired to act on behalf of the government. 

Although any government must retain the freedom to hire lawyers of its choice, it must be 

guided by principles of transparency and accountability in that exercise.  One way of improving 

respect for these principles would be for the Ministry of Justice and Constitutional Affairs to 

maintain an open list of lawyers with a sound track record in respective areas of specialisation. 

Lawyers can then be selected in an open process that adheres to the transparent procedures that 

obtain in the procurement of goods and services under the legal framework set out in the Public 

Procurement Act of 2003. In order for the selection process to be fair, it is recommended that 

the Ministry of Justice and Constitutional Affairs should issue a public invitation to tender to all 

lawyers and not only to those on a pre-selected list. 

Criminal conduct is defined by the 1929 Penal Code and other statutes enacted both prior to 

and after the current Constitution came into force. Some of the criminal offences created by 

the various penal statutes restrict the freedom of action of individuals to an extent inconsist-

ent with constitutional and international human rights standards. This is the case mostly with 

provisions that create offences that relate to public order, public security and morality. Although 

it is accepted that there may be legitimate grounds on which to limit the enjoyment of human 

rights, the Constitution requires that limitations of human rights be reasonable, recognised by 

international human rights standards, necessary in an open and democratic society, and not such 

as to negate the essential content of a right. Among the most important provisions which require 

review are those creating offences of criminal libel and insulting the president. 

The Law Commission should conduct a comprehensive review of penal statutes to deter-

mine whether the criminal offences they create are consistent with constitutional and interna-

tional human rights standards. In this exercise, the commission should be guided by principle 

rather than populist rhetoric in which prejudice against non-conformism masquerades as 



public morality and so-called cultural values. The Law Commission should also resist bogus or 

exaggerated claims of national security interests. Coalitions of human rights non-governmental 

organisations such as the Malawi Human Rights Consultative Council should urge the Law 

Commission to undertake the harmonisation process urgently and to complement it with the 

appropriate advocacy programmes.

The Constitution establishes the Malawi Police Service as an independent organ of the execu-

tive, responsible for providing protection of public safety and the rights of persons according to 

the law. Members of the police are required to exercise their powers as ‘impartial servants of the 

general public and the Government of the day’ (section 158). The Police Act of 1946 which still 

governs the day-to-day work of the police, came into force during the colonial period, and the Law 

Commission has proposed a modernised statute more consistent with democratic principles and 

human rights standards. However, the executive has not yet introduced the Law Commission’s 

proposal to Parliament so that it can be enacted into law; this should be remedied urgently. 

Prisons are governed primarily by the Constitution and the Prisons Act of 1955. The 

Constitution obliges the Chief Commissioner of Prisons to ensure ‘proper and efficient admin-

istration of penal institutions’ in the country in a manner which protects rights and takes into 

account ‘the direction of the courts’ in relation to people who are incarcerated. The Constitution 

also creates an Inspectorate of Prisons with responsibility to ‘monitor the conditions, administra-

tion and general functioning of penal institutions taking of due account of applicable interna-

tional standards.’

The Prisons Act is palpably outdated. In 2002, the government commissioned the Prisons 

Service to prepare a draft Prisons Bill, aimed at bringing the legal framework for the prison 

regime in line with constitutional and international human rights standards. The executive has 

not yet presented the proposed bill and its subsidiary legislation to Parliament for enactment. 

The government must act to bring the draft into law, if the standards set by the Constitution are 

to have any practical meaning to prison officers and prison inmates. 

The 2004 National Crime Victimisation Survey reported that 85.5 per cent of respondents 

interviewed for the survey indicated satisfaction with the way the courts sentence perpetrators 

of crime. 59.7 per cent of respondents expressed confidence that courts hand down sentences 

which fit the crime. Nevertheless, sentences imposed in cases involving gender-based violence 

have often been criticised, mainly by human rights NGOs, for being too lenient and failing to 

take full account of the gravity of gender-based violence. Moreover, the courts rarely take advan-

tage of provisions of the Penal Code allowing them to order that, in addition to or in substitution 

for any punishment, a person convicted of a crime may be ordered to pay appropriate compensa-

tion to the victim. It is recommended that the judiciary, in consultation with stakeholders includ-

ing civil society organisations, should develop and implement a clear, coherent and accessible 

sentencing policy which properly balances the human rights of offenders and victims; is aimed at 



enhancing consistency, compensation for victims, and use of non-custodial sentences in judicial 

practice; and has a mechanism for regular monitoring and evaluation. 

The death penalty is still in force in Malawi. Section 16 of the 1994 Constitution guarantees 

every person the right to life except in cases in which a person has been sentenced to death by a 

court, and the Penal Code makes the death sentence mandatory in cases of murderand treason,

and discretionary in cases of rape and some categories of robbery. In practice, no person sen-

tenced to death has been executed since 1992. The fact that the moratorium has not generated 

any significant public opposition suggests that the climate may be right either to abolish the 

death penalty completely or, at the very least, to make the punishment discretionary in relation 

to the offences to which it applies. As a minimum, Parliament should amend the law so that the 

death penalty is never mandatory, but always subject to the discretion of judges.

According to official figures, the total number of people in prison on 26 September 2005 was 

10 232. This represented a ratio of approximately 100 prisoners per 100 000 of the general popula-

tion. Just over 26 per cent were awaiting trial, while 3 per cent were aged under 18 years and classi-

fied as juveniles. In general, the prison population has been rising: it was just 4 685 in 1993. 

Reporting in 2001, the African Commission on Human and Peoples’ Rights Special 

Rapporteur on Prisons and Conditions of Detention in Africa condemned several aspects of 

prison conditions in Malawi, including the quality and quantity of food and the severe over-

crowding. The position remains largely unchanged. For example, Zomba Central Prison has an 

estimated capacity of 900, but in September 2005 had a total population of almost 2 000; some 

prison cells are so overcrowded that when inmates sleep, they are so tightly packed on the floor 

that they can only turn en masse. Almost all inmates in Malawian police and prison cells also 

sleep on the bare floor without beds or mattresses.

There are a number of urgently needed reforms that can improve the situation. The govern-

ment should introduce to Parliament for discussion and enactment the Police Bill and Prisons Bill 

proposed by the Law Commission and the Prison Service respectively. Second, the government 

should form a cross-departmental group consisting of representatives of the police, the judiciary 

and the prison service, charged with developing a strategy for reducing prison overcrowding. 

Such a strategy should include a ‘practice direction’ issued by the chief justice instructing judicial 

officers to exercise restraint in imposing custodial sentences in criminal cases, particularly in 

relatively minor offences or involving young offenders. Third, the legal regime for the grant-

ing of pardons and remissions must be revised in order to increase the remission of sentences 

which may be granted under the Prisons Act, particularly for those convicted of relatively minor 

offences. Fourth, the government must construct more prisons and police cells, extend existing 

ones and equip them with proper facilities to improve not only the prisoners’ welfare but also the 

conditions in which they can meet visitors and consult with lawyers.

The current conditions of imprisonment are not conducive to the implementation of activi-

ties aimed at rehabilitation of offenders, even though the Prison Department has promoted and 

set up various activities to help prisoners acquire academic qualifications and technical skills. The 



success of the activities in preparing prisoners for reintegration into society appears to be limited 

because, among other things, they are not guided by any coherent strategy, nor properly targeted 

at providing offenders with usable or marketable skills. The rehabilitative programme also does 

not have the necessary mechanism to follow up offenders after their release, partly due to short-

ages of staff. The Prison Service should commission a critical review of the efficiency and effec-

tiveness of the rehabilitative programme, and the possibility of establishing post-release follow 

up systems as a means of reducing re-offending in the long term. Such a review should involve 

not only the official correctional services establishment but also academic experts and relevant 

non-governmental organisations active in the prisons, including Penal Reform International, the 

Paralegal Advisory Service, Malawi CARER, and Prison Fellowship. 

Another aspect of crime and punishment in Malawi which raises concern is the treatment 

of vulnerable groups within the penal system. The most obvious of these are juveniles. The 

Constitution provides that if a person accused of committing an offence is a child (under 18), 

he or she shall enjoy not only the rights associated with fair trial that are available to all accused 

persons, but also additional rights, including to be separated from adults when imprisoned; to 

be treated in a manner which takes into account his or her age; and to be dealt with in a form 

of legal proceedings that reflects the vulnerability of children. The Children and Young Persons 

Act of 1969 also requires that children in conflict with the law be treated humanely and in a 

manner consistent with their vulnerability, and that a child should not be imprisoned unless he 

or she ‘is of such depraved character or so unruly’ that it would be in her or his best interests to 

be imprisoned. It is counterproductive to characterise a child in conflict with the law with such 

a strong term as depravity; it is unduly condemnatory, stigmatising and likely to pre-empt any 

serious attempt at his or her rehabilitation. In any case, the provision runs counter to the spirit 

of the constitutional provisions which require that every child in conflict with the law should be 

treated in a manner which promotes his or her reintegration into society. 

In practice, the constitutional principles are routinely violated. For example, according to 

the government’s own admission, children are often tried as adults. The government has also 

admitted that some children are held in detention without charge, many are not informed of 

their right to bail, and their trials are delayed. Juveniles are also not always segregated from adult 

prisoners, although this problem has been partly addressed by the opening in 2004 of three 

juvenile-only facilities. The government must urgently update the Children and Young Persons 

Act and implement administrative measures to establish more juvenile-only institutions which 

also have adequate facilities to meet the constitutional requirement that any child in conflict with 

the law must be treated in a manner which ‘promotes his or her re-integration into society to 

assume a constructive role’.

The law also seeks to protect the rights of people who become vulnerable through arrest 

and incarceration. The most extensive human rights provision of the Constitution is section 42, 

which lays out the rights of people who are arrested, detained or accused of crimes. The provision 

guarantees such people a wide range of rights including the right to be detained under condi-



tions consistent with human dignity and the right to not be compelled to make a confession or 

admission of an offence alleged against him or her. Despite these norms, abuse of people in 

police and prison custody has been one of the most serious and divisive human rights violations 

in Malawi. In 2001, the Special Rapporteur on Prisons of the African Commission on Human 

and Peoples’ Rights reported allegations of police beatings and ill-treatment of suspects aimed 

at extracting confessions. In 2005, Amnesty International similarly observed that ‘the torture 

and ill-treatment of suspects and deaths in custody were reported to continue.’ The first obvious 

recommendation is that the police and prison services, working in close collaboration with the 

Malawi Human Rights Commission, must strengthen their internal investigation mechanisms 

and take strong action against any of their officers who are guilty of the abuse of people in 

custody. This must include referring the cases to the DPP for his or her action. More likely to 

be effective, however, is the establishment of an independent agency to investigate complaints 

against police abuses. Such an agency is proposed under the Police Bill which awaits enactment 

by Parliament; this is further reason for urgent enactment of the bill.

There are indications that intimidation of victims and witnesses has, in some cases, resulted 

in charges being brought or dropped. At least one study has found intimidation of complainants 

to be the reason for the withdrawal of charges in relation to crimes such as domestic violence, 

property grabbing from widows and similar offences arising in domestic settings. The vulner-

ability of witnesses in these cases is heightened because most of them are women. The only 

formal victim support in the criminal justice system is provided by the police service. Victim 

support units were established in 2001 at various police stations as part of a new community 

policing initiative. These units aim to assist crime victims who have suffered harm ‘such that 

only special care and attention can restore their normal being’, and includes cases that require 

victims to be assisted in private in order to respect their dignity. Between 2003 and 2005, 1 982 

cases were reported to victim support units across the country. Of these, 38.2 per cent involved 

domestic violence, 13.4 per cent child or spousal neglect, 11.9 per cent defilement (sexual inter-

course with a minor) and 8.5 per cent rape. The further expansion of victim support units need 

not await the enactment of the Police Bill and can be done administratively. It is recommended 

that the police service invest in the development of material and human resources available for 

victim support units, including by training more personnel, providing necessary physical facili-

ties at police establishments and widely publicising the work of the units.

By 2005, many actors in the justice sector were of the view that Malawians were generally aware 

of their rights and the institutions which are available to assist them, but that the vast majority of 

people are not able to enforce their rights because they cannot access formal justice delivery insti-

tutions, including the courts. Poor people, especially women, are disproportionately impeded by 

the various physical, financial and linguistic barriers.



Physical barriers are mainly geographical. The majority of the people live in remote rural 

areas, and in some cases, people have to walk for up to eight hours to reach their nearest court. 

The effect of the distance is made worse by the fact that most rural areas do not have regular 

public transport. Where public transport exists, it is prohibitively expensive. Asylum seekers and 

refugees are confined to camps, and thus are almost completely excluded from the formal justice 

system. The design of some courts and other justice institutions in Malawi make no provision for 

the mobility of people with physical disabilities; an example is the High Court in Blantyre which 

has no ramps for wheelchair access.

Financial barriers consist mainly of the relatively high financial cost of paying court and 

lawyers’ fees and transport costs. Although court fees may appear to be low, the majority of 

Malawians live below the poverty line, on an income of less than K140 (approximately US$1) per 

day. These income levels also mean that only a minuscule number of Malawians can afford to 

hire private lawyers, who demand as much as K10 000 (approximately $70) for an initial deposit 

and K7 000 (approximately $50) per hour thereafter. Unfortunately, neither the Ministry of 

Justice’s Department of Legal Aid nor non-governmental organisations have sufficient resources 

to provide the poor with a way round the barrier of lawyers’ fees.  

Another factor that limits access to the formal justice system by the majority of people is the 

fact that English is the official language of the courts—although it is estimated that only a negli-

gible proportion of the population is fluent in it. The Constitution does guarantee every person 

the right to be tried in a language which he or she understands or, failing this, to have the pro-

ceedings interpreted, at the expense of the state. In practice, the judiciary ensures that there is an 

interpreter in any case in which the defendant does not understand English. However, standards 

of interpretation are generally poor, particularly in relation to technical words.

In order for the constitutional right to have access to justice and legal remedies to have 

practical meaning, the judiciary, the Malawi Law Society, the Ministry of Justice and relevant 

non-governmental organisations should develop a plan aimed at removing the major obstacles 

which impede access to formal justice, particularly by the poor and other marginalised social 

groups. Such a plan should include measures aimed at expediting the establishment of courts 

located close to the people in rural areas; improving the physical infrastructure of justice institu-

tions so that they can be accessed by all, including people with physical disabilities; reducing 

court fees; expanding the availability of pro bono legal services; and introducing flexibility in the 

language policy of the courts to allow more use of local languages in official proceedings. The 

proposed plan to increase access to justice should take special account of the needs of histori-

cally disadvantaged groups. With regard to women, for example, the following recommendation 

made by the UN Committee on the Elimination of Discrimination against Women in June 

2006 must inform the plan: ‘[The Committee] further urges [Malawi] to take special measures 

to enhance women’s awareness of their rights, legal literacy and access to the courts to claim all 

their rights.’



As a result of these barriers, most people in Malawi do not rely on formal court systems to deliver 

justice. Instead they depend on non-state institutions, of which the most frequently used are 

traditional leaders, traditional family counsellors (ankhoswe), religious leaders, and community, 

non-governmental and faith-based organisations. The most common types of disputes dealt with 

in these fora involve land, chieftaincy, marriage and domestic violence, and the most prolific 

of the various non-state justice fora are those presided over by traditional leaders. It has been 

estimated that the country has over 20 000 traditional leaders of varying levels of seniority who 

administer justice in almost every village. The activities of the non-state fora, which are some-

times referred to as primary justice or informal mechanisms, do not appear to be factored suf-

ficiently into the strategy and plans of most state-connected justice sector institutions. Although 

the Constitution allows for ‘traditional or local courts’ to be established, no legislation has been 

enacted to give effect to this provision; the Traditional Courts Act dating from the colonial period 

and expanded in authority under the regime of Hastings Kamuzu Banda remains technically in 

force, but the courts it regulated were abolished with the transition to a multi-party system in 

the early 1990s. 

The government should integrate the non-state or primary justice mechanisms more coher-

ently into the planning and funding for the justice sector. If formally established and governed by 

legislation, ‘traditional or local courts’—which the constitution provides shall be presided over by 

‘lay persons or chiefs’—have the potential to make the formal judiciary more accessible for more 

people. Some traditional authorities are likely to be integrated into the state’s judicial structure 

if the Law Commission’s current recommendations for the reform of the Traditional Courts Act 

are adopted and implemented by the state. However, in order for that accessibility to be opti-

mised, the amendment of the Traditional Courts Act recommended by the Law Commission 

and subsidiary legislation should provide for the use of local languages in proceedings and fees 

that are affordable by the poor. The law should require traditional authorities who preside over 

traditional courts not to perform executive functions, in order to avoid violating international 

standards such as those set out in Chapter Q of the Guidelines and Principles on the Right to 

Fair Trial and Legal Assistance in Africa adopted by the African Commission on Human and 

Peoples’ Rights in 2003. These include the requirement that traditional courts be independent 

of the executive branch. 

Once the ‘traditional or local courts’ become operational, it will also be important for the 

chief justice to instruct them to uphold human rights, with emphasis on the right to equality of 

persons before the law—particularly as between male and female litigants, bearing in mind the 

poor record of most traditional institutions in perpetuating institutionalised socio-cultural bias 

against women.  The state, in collaboration with other parties interested in improving access 

to primary justice such as civic education and human rights groups, as well as development 

partners, should provide basic training in constitutional principles of fair trial to primary justice 

institutions (such as traditional leaders) at all levels.

At its 35th session in June 2006, the United Nations Committee on the Elimination of 

Discrimination against Women recommended that ‘[Malawi] ensures the constitutionality of the 



customary courts and that their rulings are not discriminatory against women’ and expressed 

concern about ‘the prevalence of a patriarchal ideology with firmly entrenched stereotypes and 

the persistence of deep-rooted cultural norms, customs and traditions’ that discriminate against 

women and constitute serious obstacles to women’s enjoyment of their human rights.

The constitutionally established Office of the Ombudsman provides a means of accessing 

justice which is not affected by most of the impediments hindering access to the courts. The 

Ombudsman is mandated to provide, free of charge, remedies to people who have ‘suffered 

injustice or violation of their human rights in circumstances in which there is no judicial or 

other remedy that is reasonably available’. The Ombudsman Act of 1996 restricts the jurisdic-

tion of the Office of the Ombudsman to complaints arising from the conduct of public officials. 

However, because the Constitution grants the ombudsman the wider remit to handle ‘any and 

all cases’ of injustice, the ombudsman has in practice dealt with complaints against private 

institutions as well. The office therefore operates to some extent as a cheap substitute for the 

courts. Since its establishment, it has investigated a wide range of complaints against various 

government ministries, departments, statutory corporations and other institutions, making it a 

very popular means of accessing justice.

In spite of its strengths, the Office of the Ombudsman faces a number of challenges that 

limit its potential. The first challenge is posed by legal restrictions on the types of remedies that 

the ombudsman can grant. The other limitation is that the Office of the Ombudsman has offices 

only in the country’s three main cities (Blantyre, Lilongwe and Mzuzu), although occasionally 

the ombudsman also visits some rural districts to handle complaints. The ombudsman should 

explore the possibility of working with other institutions in the justice sector which have a per-

manent presence in rural communities. The capacity of such institutions could be strengthened 

so that they are able to receive complaints on behalf of the ombudsman and transmit them to 

the ombudsman for action. 

Despite the limited physical presence of the Office of the Ombudsman across the country, 

it has proved to be such a popular institution that it has been overwhelmed by the demand for 

its services, partly because it is perceived as a more efficient means of accessing justice. The 

popular demand has resulted in increasing inefficiency because it has not been matched by a 

corresponding expansion in the office’s capacities. In recent years, the office has accumulated a 

considerable backlog of cases, resulting in significant delays in the handling of particular cases. If 

the office has to continue to act as the cheaper and more efficient alternative channel for access-

ing justice, the government must commit more financial and human resources to it. The govern-

ment should also put in place a sustainability strategy that aims at weaning the office from its 

direct reliance on donors for most of its programme activities (currently as much as 80 per cent 

of the funding for the activities of the office). For its part, the Office of the Ombudsman should 

implement a practical and time-bound strategy and action plan to clear its backlog of cases and, 

therefore, regain its efficiency. 



The Human Rights Commission is established by the Constitution and has the primary mandate 

of protecting human rights and investigating their violation. The Constitution expressly states 

that the commission does not have any judicial powers but empowers it to receive applications 

from individuals or groups of people requesting it to discharge its mandate in relation to specific 

events or situations. In comparison to the Office of the Ombudsman, the mandate of the Human 

Rights Commission is narrower as it is limited only to the protection of human rights and does 

not cover other forms of injustice. Nevertheless, the commission has provided a means by which 

people have been able to get redress for a wide range of injustices, including suspicious deaths of 

criminal suspects in police custody; alleged abuse of firearms during the policing of public dem-

onstrations; discriminatory allocation of housing benefits for civil servants; and undue restriction 

of the freedom of members of Parliament to belong to political associations outside Parliament. 

The potential of the Human Rights Commission to make a significant contribution to 

improving people’s access to justice is limited by a number of factors. The most obvious of these 

is that the commission lacks sufficient presence across the country. Although officers of the 

commission occasionally conduct field visits to various parts of the country, most of their time 

is spent at their headquarters in the capital city. The commission is, therefore, less physically 

accessible than the courts. In its annual report for the year 2000, the commission requested the 

government to fund the establishment of regional and district offices in order to alleviate the 

problem; this request is one that Malawi’s development partners should also consider respond-

ing to as part of their assistance to the justice sector. As a supplementary strategy, as with the 

Office of the Ombudsman, the Human Rights Commission could establish strategic partner-

ships with institutions, including civil society organisations, that already have a presence across 

the country, particularly in rural areas. The commission may then act through such institutions 

to perform its investigative mandate as well as undertake activities aimed at raising rights aware-

ness in communities. 

According to section 42 of the Constitution, the right of every person to have access to courts of 

law and other tribunals goes together with the right to be provided with effective remedies by 

those institutions. One factor constraining the delivery of effective remedies in Malawi is the 

delays with which most justice institutions dispose of matters before them. A survey conducted 

in 2005 found that court proceedings are characterised by long delays at all stages, includ-

ing in delivering judgment after finishing hearing the case; as noted above, the Office of the 

Ombudsman increasingly shares this problem. Delays in the delivery of justice may not only 

render remedies ineffective but may also undermine public confidence in the justice system as a 

whole. The judiciary, the ombudsman and other institutions must undertake an in-depth empiri-

cal analysis of the fundamental causes of delays in their case-handling and institute measures 

to increase efficiency. Such research can build on preliminary studies that have already been 

undertaken by others.



Remedies may also be ineffective if they do not offer substantive correction of the injustice 

for which they were sought in the first place. This may be because the law has restricted courts 

or tribunals from granting certain remedies. Consider, for example, section 10(1) of the Civil 

Procedure (Suits by or against Government or Public Officers) Act, which prohibits courts from 

granting an injunction against the government. Yet, in some cases, the only effective remedy 

may be to stop the government from undertaking or continuing a particular action. Although 

this prohibition undermines the right to an effective remedy, the High Court has occasionally 

upheld it, while in other cases granting injunctions despite the provisions of the legislation.

In some cases, it is the Constitution itself which limits the effectiveness of remedies. This is 

the case in relation to the ombudsman who is restricted to offering only the following as remedies 

for injustice: directing that appropriate administrative action be taken to redress the grievance in 

question; causing the appropriate authority to ensure that there are, in future, reasonably practi-

cable remedies to redress the grievance in question; and referring the matter to the DPP with a 

recommendation for prosecution. The ombudsman has no power to enforce his or her determi-

nations and the High Court has held that it has no power to directly enforce determinations of the 

ombudsman. The Law Commission must review this restriction in order to propose legislation 

that would make remedies granted by the ombudsman more effective. Using similar reasoning, 

section 10(1) of the Civil Procedure (Suits by or against Government or Public Officers) Act should 

be repealed, as should all other legal provisions which unduly restrict the courts and other justice 

delivery institutions from granting remedies which substantively correct injustices.

Most of the recommendations in this paper require cooperation among institutions in the sector 

if they are to be implemented successfully, and discussion of the issues should be conducted at a 

sector-wide level. It is understandable that progress in this regard might be slow. However, most 

of the recommendations in this paper have also been made before; there are many strategies and 

plans that lie on the shelves of many institutions involved in the sector, including government 

ministries and departments, non-governmental organisations and donors. The most important 

issue is therefore how to ensure that these recommendations are implemented in practice. This 

will require a frank discussion of the political, economic and social challenges context of justice 

and the rule of law in Malawi, not as some intellectual justification for defeatism, but a necessary 

first step to devising realistic means for removing obstacles to reform. 







The end of Banda’s dictatorial rule and the adoption of a new, democratic Constitution in 1994 

transformed the institutional and legal framework of Malawi. Since that turning-point, there 

has been considerable and laudable progress in the justice sector. Much however, remains to 

be done, and long-term commitment is needed from government to embed reforms, and enact 

further, critical improvements to the country’s justice system.

Breaking with the one-party system established in 1966, the 1994 Constitution included a 

comprehensive bill of rights and created an environment conducive to ratification and domesti-

cation of the most important international human rights treaties. The Constitution provided for 

a comprehensive process of review of domestic laws that were inconsistent with international 

human rights obligations. Yet early reviews undertaken by Parliament immediately after the 

adoption of the Constitution have not been followed through and no consistent effort on domes-

tication of international obligations has been pursued. As a result, statutory and customary laws 

that violate the Constitution and international law have been largely left untouched, though a 

number of these laws have been successfully challenged in court on grounds of unconstitutional-

ity. Although the Constitution provided for a mechanism of law reform in the Law Commission, 

attempts to reform outdated legislation have been frustrated by a combination of competing 

processes, lack of institutional support and inadequate funding.

Recent attempts to impeach the president and remove him from office have brought into 

focus the issue of respect for the law by both the executive and the legislative branches of gov-

ernment in Malawi. While government action has respected the Constitution and legislation in 

the area of economic management, political expediency has often resulted in disobedience of 

the law in other areas. Since 1994, the legislative process in Parliament has generally respected 

international and constitutional standards.

Management of the justice sector has dramatically improved over the last ten years. 

Measures have been taken to strengthen autonomous administration of the courts, although 

executive control of the judiciary’s budget means that this is still limited. Strategic plans have 

been developed as a basis for action both at a sector-wide level and within specific institutions 

of the sector. The effectiveness of strategic planning is, however, hindered by a number of con-

straints, including inadequate funding, insufficient well-trained administrative staff and poor 

record-keeping. Many of these problems have been recognised by the judiciary in its strategic 



plan, but there is no evidence that they have been addressed in practice.

Under the Banda dictatorship, the judiciary was subordinated to the one-party system. The exec-

utive exerted control over all levels of the court system, and in particular, manipulated and extended 

the jurisdiction of ‘traditional courts’. Since 1994, the situation has dramatically improved. Judges 

have been guaranteed independence and a number of mechanisms whereby the executive ensured 

control over judicial officers have been abolished. In practice, governments since 1994 have shown 

greater, though not total, respect for the independence of judges and lawyers. For judicial indepen-

dence to be complete, judicial appointments need to be free of political manipulation. 

Significant progress has been made in reforming the criminal justice system. Police officers 

have undergone extensive training in human rights and public order management aimed at trans-

forming the police from an enforcer of the pre-1994 dictatorial rule to a more accountable institution. 

Laws that overtly deprived perceived or real political opponents of their rights to a fair trial have been 

repealed. Measures have been taken to introduce more civilian oversight of the prison system.

However, despite notable efforts in better policing, crime has been steadily increasing since 

2001, driven principally by the country’s high level of poverty. Because of staff shortages, the 

prosecution service is faced with a high backlog of cases, resulting in unacceptably long pre-trial 

detentions. Legal guarantees of fair trial introduced since the 1994 Constitution have not been 

followed in practice. Most criminal defendants are denied the right to legal representation as 

they cannot afford private lawyers, and government-provided legal aid has limited impact. Prison 

overcrowding is one of the most urgent challenges facing criminal justice in Malawi, with a 

growing prison population and deteriorating conditions of detention.

Court fees in Malawian judicial institutions have been kept relatively low so as to facilitate 

access to justice, and, in an attempt to reduce costs, small claims must be submitted to media-

tion before trial. But the high level of poverty in Malawi and the prohibitive costs of legal services 

mean that the majority of the population has no access to formal justice; this is limited to the 

wealthy elite. Newly created constitutional bodies such as the ombudsman and Human Rights 

Commission have played a useful role. Nevertheless, most Malawians seek resolution of civil 

disputes in various customary forums, of which there are estimated to be more than 20 000, 

including courts presided over by ‘traditional authorities’ recognised by the executive. Although 

the Constitution empowers Parliament to create ‘traditional or local courts’ to hear customary 

law cases, no such legislation has been adopted. A legal framework for these courts is urgently 

needed, as well as the allocation of adequate resources reflecting the scale of their contribution 

in providing access to justice for many citizens. 

The justice sector in Malawi is heavily dependent on multilateral and bilateral donors. In 

this context, coordination of donor funds takes on added importance. Over the past years, donors 

have improved their coordination efforts, as has government. However, the impact of these 

efforts is limited by the absence of an effective, sectoral, strategic plan that would allow develop-

ment assistance to be clearly linked to goals that cross-cut the sector. Although the creation of 

policy-making and coordinating bodies such as the National Council on Safety and Justice, and 

the Coordinating Group on Access to Justice is commendable, the government needs to formally 

adopt and implement a sector-wide plan and agree to a sector-wide approach with donors. 



The adoption of a new Constitution in 1994 changed the institutional and legal framework of 

Malawi. Breaking with the one-party system established in 1966, the 1994 Constitution included 

a comprehensive bill of rights and created an environment conducive to ratification and domesti-

cation of the most important international human rights treaties. The Constitution provided for 

a comprehensive process of review of domestic laws that were inconsistent with international 

human rights obligations. However, early reviews undertaken by Parliament immediately after 

the adoption of the Constitution have not been followed through and no consistent effort on 

domestication of international obligations has been pursued. As a consequence, statutory and 

customary laws that violate the Constitution and international law have been left untouched, even 

though the constitutionality of a number of these laws has been successfully challenged in court. 

Although the Constitution provided for a mechanism of legal reform in the Law Commission, 

attempts to reform outdated laws have been frustrated by a combination of competing processes, 

lack of institutional support and inadequate funding.

The opening up of the Malawi political space following the 1994 multi-party elections and the 

1995 National Constitutional Conference has resulted in much greater adherence to the most 

important international human rights standards. The move has been limited, however, because 

no significant efforts have been put toward the domestication of international human rights 

standards. 



Malawi has ratified most of the major relevant international and African human rights trea-

ties.1 In addition, Malawi has signed but not ratified or acceded to a number of other relevant 

global and regional agreements. These include the Optional Protocol to the Convention on 

the Elimination of All Forms of Discrimination Against Women, which Malawi signed on 7 

September 2000,2 and the Protocol to the African Charter on Human and People’s Rights on the 

Establishment of an African Court on Human and Peoples’ Rights, which Malawi signed on 9 

June 1998.3 At the sub-regional level, Malawi has signed and ratified the main Southern African 

Development Community (SADC) instruments, which have a direct bearing on the administra-

tion of justice and promotion of the rule of law.4

In some cases, Malawi entered significant reservations in its ratification of treaties that 

establish human rights standards. In the case of the Convention on the Elimination of All Forms 

of Discrimination Against Women, for example, the government initially entered a general res-

ervation against provisions of the convention that require immediate eradication of certain tradi-

tional customs and practices. Malawi entered this reservation because, in the view of the govern-

ment, some traditional customs and practices that discriminate against women in Malawi are so 

deep-rooted as to make it difficult to eradicate them immediately as required by the convention. 



However, the government withdrew the reservation in 1991.5 In relation to the 1951 Convention 

Relating to the Status of Refugees, the government entered a number of reservations including 

one that reserved the right of the government to designate the place of residence of refugees and 

restrict their movements in the interests of national security and public order.6

Malawi has largely failed to discharge its reporting obligations under international human 

rights treaties. As of 2003, Malawi had submitted only some of the reports due under the 

Convention on the Elimination of All Forms of Discrimination against Women and under 

the Convention on the Rights of the Child. The government had also not submitted periodic 

reports due under these treaties as well as reports due under the International Covenant 

for Economic, Social and Cultural Rights; the International Covenant for Civil and Political 

Rights; the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment 

and Punishment and the International Convention on the Elimination of All Forms of Racial 

Discrimination.7 In June 2004, the government submitted a report which combined the second, 

third, fourth and fifth periodic reports on adherence to the Convention on the Elimination of All 

Forms of Discrimination Against Women.8 The government attributed its failure to fulfil the 

reporting obligations to, among other things, a lack of human and material resources to facilitate 

preparation of the reports.9

Very few cases alleging violation by Malawi of its international human rights obligations 

have been lodged before international bodies; largely because Malawi acceded to key human 

rights treaties only upon the adoption of the democratic Constitution in the early 1990s. A case 

alleging denial of the right to life lodged before the African Commission on Human and People’s 

Rights in early 1990 was declared inadmissible on the ground that it was introduced prior to 

Malawi having become a party to the African Charter on Human and People’s Rights.10 On 



2 October 1995, the African Commission on Human and People’s Rights issued the only ruling 

delivered since Malawi became a party to the charter, finding Malawi in violation of several provi-

sions of the Charter, including the right to life, prohibition of torture, the right to liberty and the 

right to legal representation. The case was brought on behalf of two prominent political figures, 

Orton Chirwa, his wife, Vera Chirwa, and Aleke Banda. In 1981, the Malawi security officials 

took Orton and Vera Chirwa into custody; they were sentenced to death for treason at a trial in 

the Southern Regional Traditional Court. They had been abducted from Zambia where they had 

been living since 1964 because of political differences with Malawi’s President Hastings Kamuzu 

Banda. Orton and Vera Chirwa were held in solitary confinement, given extremely poor food and 

inadequate medical care, shackled for long periods of time within their cells and prevented from 

seeing each other for years. Their sentences were upheld by the National Traditional Appeals 

Court. After international protest, the sentences were commuted to life imprisonment. When 

the case was filed, Aleke Banda had been imprisoned for twelve years and had yet to face a legal 

charge or a trial. The commission noted that Malawi had undergone important political changes 

after the case had been lodged; the commission, however, held that ‘the change of government 

did not affect the existence of responsibility for human rights abuses by the previous administra-

tion.’ Although the new, elected government of Malawi did not commit the human rights abuses 

complained of, the commission concluded, ‘it is responsible for the reparation of these abuses.’11

The government has since paid K5 million in compensation to Vera Chirwa, though her claim 

was for a considerably larger amount.12 By 2006, the government had not made reparation to 

Aleke Banda, whose application to the National Compensation Fund remained pending because 

it had not been made within the statute of limitations set by the Constitution for reparations 

from the fund.13

Since this ruling, the general political environment in Malawi has changed. There are no 

political prisoners in the country. The government generally respects human rights. However, 

the government has not had an opportunity to show how it would respond to the ruling of an 

international body, particularly if such a ruling was in conflict with some perceived national 

interest.

The conformity of Malawi’s national laws to international standards is also subject to review 

by the country’s judiciary. Section 11(2)(c) of the Constitution obliges courts ‘to have regard to 

current norms of public international law and comparable foreign case law’ when interpreting 

the provisions of the Constitution.’ The government has expressed its readiness to bring perpe-

trators of gross human rights violations to justice by becoming a party to the Rome Statute on the 

International Criminal Court.14 Malawi’s Geneva Conventions Act of 196715 is another law that 



provides the legal framework within which Malawian courts can assume universal jurisdiction 

over anyone accused of crimes against humanity. Section 4(1) of the act provides that national 

courts may exercise universal jurisdiction over grave breaches of the Geneva Conventions. 

Malawi’s courts, however, have never invoked these provisions. 

Section 211 of the Constitution provides for the incorporation of international human rights 

standards into national law, but practice in Parliament has resulted in uncertainty as to how 

international treaties are to come into force in Malawi. Sub-section 211(1) provides that ‘any inter-

national agreement ratified by an Act of Parliament shall form part of the law of the Republic if 

so provided for in the Act of Parliament ratifying the agreement’. Sub-section 211(2) provides that 

binding international agreements entered into before the Constitution came into force continue 

to bind the state ‘unless otherwise provided by an Act of Parliament.’ The intention of sub-section 

(1), as the Law Commission has pointed out, ‘would appear to be to require that under the new 

Constitution treaties shall bind Malawi only if they have been ratified by Parliament or through 

an Act. Its wording, however, is somewhat confused.’

Poor wording or not, there has been no specific legislation that sets out the appropriate 

procedure for the incorporation of international human rights standards into national law. 

Parliament is thus left with the discretion to determine how best to incorporate particular inter-

national standards into Malawian law. This has resulted in a lack of uniformity in the domestica-

tion strategy. It also has produced uncertainty as to whether particular international standards 

have been incorporated at all. In some cases, Parliament has passed legislation that expressly 

makes particular international standards part of Malawian law. This is the case with the Refugee 

Act (1989)16, whose long title states that the aim of the act, among other things, is ‘to give effect 

to refugee conventions as defined in the Act.’Section 2 of the act defines the relevant conventions 

to be the Convention Relating to the Status of Refugees (1951), the Protocol Relating to the Status 

of Refugees (1967)17 and the Organisation of African Unity Convention Governing the Specific 

Aspects of Refugee Problems in Africa (1969).18 Another example of a statute that expressly 

incorporates specific treaties into domestic law is the Geneva Conventions Act (1967).

A review of the country’s statutory laws shows that Parliament has rarely passed special 

legislation to domesticate entire treaties. The more common practice is for Parliament to enact 

particular treaty obligations only by implication, through legislation that includes international 



human rights standards without necessarily referring to them as such.19 The most significant 

example of this approach is the inclusion in the Constitution of guarantees of rights relevant to 

justice and the rule of law.

The courts also contribute to the incorporation of international human rights standards 

into national law. In discharging its constitutional mandate to interpret the law, the judiciary 

is required, where applicable, to have regard to ‘current norms of public international law and 

comparable foreign case law.’20 Furthermore, in determining whether any limitation of the 

human rights guaranteed by the Constitution is permissible, one of the critical questions that 

the Constitution requires the courts to determine is whether the limitation is ‘recognized by 

international human rights standards.’21 On a number of occasions, the High Court has used 

international human rights standards in assessing the constitutional validity of purported limi-

tations of human rights by domestic law. One notable case in point is that of The Public Affairs 

Committee v The Attorney-General and The Speaker of the National Assembly, The Malawi Human 

Rights Commission–Amicus Curiae,22 in which the High Court declared that an Act of Parliament 

that sought to expand the meaning of ‘crossing the floor’ was invalid because, among other 

things, it restricted the freedom of association of members of Parliament to a greater extent than 

did any comparable international human rights standard.23

Malawi adopted its first post-colonial Constitution in 1964. This Constitution established a 

democratic system of government and included a bill of rights.24 The 1966 Constitution which 

replaced the 1964 Constitution, among other things stated that Malawi would ‘recognise’ the 

rights protected by the Universal Declaration of Human Rights; but the Constitution did not 

include a comprehensive bill of rights. The 1966 Constitution also undermined democratic prin-

ciples by declaring Malawi to be a one-party state and, after an amendment in 1971, providing for 

a life-long term of office for the first post-colonial president, Dr Kamuzu Banda.25 For the first 

twenty-three years of its independence, Malawi did not sign up to any international human rights 

instruments and, in practice, the government and its agents were responsible for widespread 

human rights violations.26

The major turning point in Malawian constitutional history occurred in 1994, when the 

1966 Constitution was replaced by a Constitution designed to create a more liberal political 



order. In 1993, after pressure from various domestic and international quarters, the government 

had conducted a national referendum in which a majority of voters cast ballots in favour of adopt-

ing a multi-party system of government.27 This set in motion a process of political transition 

negotiated through a multi-party National Consultative Council that culminated in the adoption 

on 16 May 1994 of a provisional democratic Constitution and the holding of multi-party elec-

tions on the next day.28 The 1994 Constitution was subject to further review by a parliamentary 

Constitution Committee set up—as required by the Constitution itself—with a mandate to carry 

out further public consultation, including the convening of a National Constitutional Conference. 

An amended version of the 1994 Constitution, based on these consultations, entered into force 

in May 1995.29 The 1994 Constitution, as amended, among other things, limits the president 

to a maximum of two consecutive terms of office, explicitly guarantees independence of the 

judiciary and includes a bill of rights that guarantees a wide range of justiciable human rights. 

The Constitution also provides a framework in which the government can fully undertake its 

international obligations. 

The Constitution did not last long before its implementation exposed its failings, and 

competing interpretations demonstrated the need for a comprehensive review. Only three years 

after its enactment, the Constitution underwent a comprehensive review during a three-month 

session of the Law Commission that ended in September 1998. The Law Commission issued 

a comprehensive report of the review with specific recommendations for both substantive and 

formal amendments that would touch almost every section of the Constitution. This review 

was undertaken because, ‘the text of the Constitution has been the subject of extensive public 

comment, extensive and sometimes heated debates in Parliament and differing interpretations 

in the courts.’30  At the time of the writing of this report, however, Parliament and the executive 

had not acted on these recommendations. In its work for the year 2005, the Law Commission 

announced another review of the Constitution.31 As part of the review, the commission conducted 

a series of consultation meetings with various community and special interest groups, prepared 

an Issues and Consultation Paper based on those consultations, and held a national conference 

in March 2006 which was aimed at establishing consensus on areas of the Constitution requir-

ing reform.32 The conference was followed on 5 June 2006 by the appointment of a special 

commission charged with the responsibility to undertake further public consultations, including 

a second national conference, before submitting to cabinet recommendations for amendment 

of the Constitution. 



A number of statutory laws remain in force that are inconsistent with the 1994 Constitution and 

international human rights standards. The first category of these laws is those which impose 

vague and unreasonable limits on specific rights. For example, section 4 of the Protected Names, 

Flags and Emblems Act,33 among other things, makes it a criminal offence for anyone to publish 

anything calculated to ‘insult, ridicule or show disrespect’ to the president.34 Similarly, section 

60 of the Penal Code35 makes it a crime to publish ‘false news’ that is ‘likely to cause fear and 

alarm to the public or to disturb the public peace.’ Other laws grant wide powers to the execu-

tive to regulate the exercise of internationally guaranteed rights. This is the case with the wide 

discretionary powers granted by the Police Act36 to the police to control and, in some cases, 

prohibit public assemblies and demonstrations. A recent use of the powers arose in July 2004 

when the police fired teargas and shots—resulting in the death of a girl—to control people who 

were demonstrating against the results of the presidential elections announced by the Malawi 

Electoral Commission in favour of the ruling party candidate.37

Discriminatory laws are the second category of laws inconsistent with international human 

rights law and the Constitution.38 An example of such legislation is the Citizenship Act,39 which 

guarantees automatic citizenship to any woman who marries a Malawian citizen, but does not 

guarantee automatic citizenship to a man who marries a woman who is a Malawian citizen.40

The act also provides that any Malawian woman who is married to a non-Malawian citizen 

may be deprived of her citizenship if she does not formally declare, within the first year of her 

marriage, that she has not acquired her husband’s citizenship.41 The act does not make similar 

provision for Malawian men who marry non-Malawian women.42

 There is a third category of laws that are inconsistent with international human rights law 

and the Constitution. This category consists of laws that are inconsistent with human rights 

norms related to procedural justice, such as those that entitle every person accused of a crime to 

a fair trial. For example, section 283(1) of the Penal Code, which creates the offence of theft by 



public servant, provides that a public servant who fails to account for money or property that he 

or she had in his or her custody by virtue of his or her employment, ‘shall, unless he [or she] satis-

fies the court to the contrary, be presumed to have stolen such money or other property, and shall 

be convicted of the felony of theft.’ The High Court has stated that this provision is inconsistent 

with the presumption of innocence.43 Other examples of laws in this category are sections 313 

and 314 of the Criminal Procedure and Evidence Code,44 which impose on the accused person in 

a criminal trial the obligation to enter his or her defence at the close of the case for the prosecu-

tion and to give evidence (for court challenges to these provisions, see further below, p.10). 

Most of the Malawian laws that are inconsistent with international human rights law and 

the country’s Constitution are a legacy of the colonial era. They were adopted and, in some cases, 

modified by the post-colonial government and survived the political transformation of 1994, 

which included the adoption of a Constitution with human rights guarantees. The Constitution 

declares that laws that are inconsistent with it are invalid; nevertheless, successive governments 

since 1994 have applied laws that courts have found to be inconsistent with human rights protec-

tion. The government has also permitted the continued application of customary laws that are 

arguably inconsistent with human rights standards. 

In addition to legislation, some customary laws are discriminatory, such as those that pro-

hibit women from marrying polygamously but do not impose a similar prohibition on men. 

These laws are applied on a daily basis among the majority of the population.45 The position 

regarding polygamy may, however, change if the government adopts and Parliament enacts a 

proposal by the Law Commission to outlaw all polygamous marriages.46

Any law can be challenged on the grounds that it violates the Constitution. Section 5 of the 

Constitution declares that any act of government or any law that is inconsistent with the provi-

sions of the Constitution shall, to the extent of such inconsistency, be invalid. Further, section 

199 provides that the Constitution shall have the status as supreme law of the land and that there 

shall be no legal or political authority save as is provided by or under this Constitution. Finally, 



section 48(2) of the Constitution provides that an Act of Parliament shall have primacy over 

other forms of law but shall be subject to the Constitution, while section 9 requires the courts to 

interpret the Constitution and all laws in accordance with the Constitution. 

Judges and magistrates are open to litigation to enforce rights, including economic and 

social rights. There are numerous cases in which decisions of the courts have facilitated the 

enforcement of a wide range of rights, including the right to property,47 the right to marriage and 

family,48 the right to fair labour practices,49 the right to procedurally fair administrative action50

and the right to non-discriminatory treatment.51 Section 15(1) of the 1994 Constitution provides 

that any person or group of persons with sufficient interest in the protection and enforcement of 

human rights guaranteed by the Constitution has the right to be assisted by the courts, among 

other institutions, to ensure ‘the promotion, protection and redress of grievance in respect of 

those rights’. However, this provision has been given a narrow interpretation by the courts in 

practice, as discussed below (see Chapter 6, section D). 

In their enforcement of rights, the courts should be open to arguments based on rulings 

favourable to human rights by judges in similar jurisdictions or international fora by virtue of at 

least two provisions of the Constitution. The first is section 11(2) which provides that in interpret-

ing the provisions of the Constitution, courts should, ‘where applicable, have regard to current 

norms of public international law and comparable foreign case law.’52 The second such provision 

is section 44(2), which permits limitation of human rights only if such limitations are, among 

other things, recognised by international human rights standards and necessary in an open and 

democratic society. 

Since 1994, there have been a number of instances in which statutory provisions have 

been successfully challenged on the grounds of unconstitutionality. Provisions of the Criminal 

Procedure and Evidence Code were challenged in Director of Public Prosecutions v Hastings 

Kamuzu Banda et al. 53 This 1995 case involved an appeal by the director of public prosecutions 

against a High Court judgment which had acquitted the country’s former head of state and a 

number of former state officials of the 1983 murder of three cabinet ministers and a member of 

Parliament. In the course of the appeal, the Supreme Court of Appeal considered the validity of 

sections 313 and 314 of the 1967 Criminal Procedure and Evidence Code.54 Section 313 requires 

that, in every criminal case it tries, the High Court should call upon the accused person to enter 



his or her defence at the close of the case for the prosecution. The accused is then obliged by 

section 314(1) to give his or her evidence. If the accused refuses or neglects to give evidence, 

section 314(2)(b) permits the prosecution to comment upon such refusal or neglect, and permits 

the jury to take the prosecution’s comment into account in arriving at its verdict. The Supreme 

Court held that the effect of sections 313 and 314 was to deprive accused persons of the option of 

remaining silent at the close of the case for the prosecution. The court found this to be incon-

sistent with section 42(2)(f)(iii) of the Constitution which guarantees every person accused of a 

crime the right to a fair trial, which includes the right ‘to be presumed innocent and to remain 

silent during plea proceedings or trial and not to testify during trial.’ Consequently, the court 

concluded that sections 313 and 314 of the Criminal Procedure and Evidence Code were invalid. 

In 1998, in the case of Sulaimana, Chirwa and Nthenda v Republic, the Supreme Court again 

considered the constitutionality of sections 313 and 314 of the Criminal Procedure and Evidence 

Code.55 Without even mentioning that the question had already been decided, the Supreme 

Court proceeded to declare that sections 313 and 314 of the code were inconsistent with the 

Constitution but—unlike in the Kamuzu Banda et al. case—did not conclude that sections 313 

and 314 were therefore invalid. Instead, the court merely stated that: ‘we would recommend to 

the Law Officers to look at these provisions and take appropriate action.’56

More recently, the High Court declared invalid an Act of Parliament that amended section 

65 of the Constitution to empower the speaker of the National Assembly (the lower house of 

Parliament, and the only one currently constituted) to declare vacant the seat of any member 

of Parliament who, having been elected to Parliament as a member of a particular political 

party, subsequently joined any other association or organisation with political objectives.57 The 

High Court decided that such a law was inconsistent with the right to freedom of association of 

members of Parliament which should entitle them to join political associations and organisa-

tions outside of Parliament. The decision was never appealed, and the declaration of invalidity 

still stands.58

In 1993, during the transition to multiparty government, the National Consultative Council 

sought a declaration from the High Court that, among other things, the powers of the police 

under the Police Act59 to mount roadblocks and carry out related searches were contrary to the 

constitutional right to freedom of movement and personal liberty. The council also sought a 

preliminary injunction to prevent such interference pending a decision on the substance of its 



action. The High Court agreed with the National Consultative Council and declared that the 

mounting of permanent roadblocks was unlawful and a gross violation of the right to freedom of 

movement, the right against search without consent, and the right to personal liberty. However, 

in practice, the police continue to mount permanent roadblocks contrary to the ruling in the 

case. 

In addition to the instances where laws made by Parliament have been declared invalid 

for being inconsistent with the Constitution, there have been cases in which the High Court 

has declared rules and regulations made by various institutions, including private entities, to be 

invalid because they violate the Constitution. An example of this is the case of Blantyre Netting Ltd 

v Chidzulo et al.60 In its decision, the Supreme Court of Appeal upheld a High Court decision that 

focused on a rule in an employment contract stipulating that an employee was entitled only to one 

month’s pay in lieu of three months’ notice of the termination of his employment. The Supreme 

Court of Appeal held that the rule was invalid because it was inconsistent with section 31(1) of the 

Constitution which guarantees that every person has a right to fair and safe labour practices and 

to fair remuneration. The court ruled that the Constitution required parity between the period of 

notice and the period for which an employee would be paid in lieu of notice. 

The impact of judicial findings of unconstitutionality is, however, extremely limited. Although 

the courts have declared statutory provisions to be invalid, such declarations do not always have any 

significant effect. Failure to respect court decisions became such an issue that the Law Commission 

had to suggest an amendment to the Constitution to make it explicitly clear that ‘all organs of 

government should render the fullest respect to the decisions of the judiciary.’61 The commission 

recommended that the following words be added to section 9 of the Constitution: ‘…and in recogni-

tion of its independence and impartiality, the decisions of the judiciary shall be accorded the fullest 

respect by all organs of the government and by the population as a whole.’62 Neither Parliament nor 

the government have followed up on this recommendation.

The court system in Malawi consists of the Supreme Court of Appeal, the High Court and sub-

ordinate courts. Parliament can also establish specialised courts with limited jurisdiction. The 

Supreme Court of Appeal is the highest court of record; it currently has seven justices of appeal, 

who usually sit in three-person panels. It is the highest appellate court and has jurisdiction to 

hear appeals against decisions of the High Court and of any other courts and tribunals that may 

be prescribed by an Act of Parliament.63 The Supreme Court of Appeal is located in Blantyre. 

The High Court is the second highest court and currently consists of twenty judges, two of 

whom are based in Mzuzu, four in Lilongwe, one in Zomba and ten in Blantyre. Occasionally, 

the judges of the High Court also travel to outlying districts of the country to try homicide cases. 



The High Court has unlimited original civil and criminal jurisdiction.64 The High Court also 

has the power to review any law and any action or decision of the government for conformity 

with the Constitution.65 This power of judicial review is the principal means by which the courts 

contribute to the accountability of the executive and legislative branches of government. In addi-

tion to the power to decide cases that are brought directly to it, the High Court also decides cases 

in which people appeal against decisions of subordinate courts.66

The chart below presents Malawi’s current court structure: 

Section 110 of the Constitution provides for the establishment of subordinate courts to be pre-

sided over by professional and lay magistrates. At the time of writing this report, there were a 

total of 193 magistrates in post.67 The magistrates’ courts have the power to decide criminal and 

civil cases of various types. Under the Children and Young Persons Act, magistrates’ courts may 

also sit as juvenile courts.68 Magistrates fall into two categories: resident magistrates, who as a 

minimum have a law degree, and lay magistrates, who have basic legal qualifications below the 

level of a law degree. Out of the total of 193 magistrates in place, 30 are resident magistrates—

four of them chief resident magistrates, eight, principal resident magistrates and 18, senior 

resident magistrates—while 163 are lay magistrates, consisting of 101 second grade magistrates 

and 62 first grade magistrates.69

According to the Courts Act, the civil jurisdiction of the highest ranking magistrate’s courts, 

which are called chief resident magistrates’ courts, extends to matters in which the amount in 

dispute does not exceed K50 000. The civil jurisdiction of the highest lay magistrates’ courts, 

which are called the first grade magistrates’ courts, is limited to matters in which the amount 



in dispute does not exceed K40 000. In relation to criminal matters, resident and first grade 

magistrates may try any cases except those of murder, manslaughter and treason, and may pass 

any sentence, other than those of death or imprisonment, that exceeds fourteen years. Below the 

level of the first grade magistrates’ courts are second, third and fourth grade magistrates’ courts, 

whose jurisdiction is limited, in civil cases, to disputes whose subject matter does not exceed 

K30 000, K20 000 and K10 000 respectively. In criminal matters, the sentencing powers of 

second, third and fourth grade magistrates are limited to sentences that do not exceed five years 

or K1 000 fine, one year or K500 fine and six months or K250 fine respectively.

Specialised courts are of two categories. The first category is composed of courts that are provided 

for by the Constitution. Section 110(2) provides for an Industrial Relations Court, subordinate 

to the High Court, with jurisdiction over cases that involve disputes between employers and 

employees relating to their contracts of employment. Normally, the Industrial Relations Court 

sits in Blantyre and Lilongwe, although the chairperson and the deputy chairperson periodi-

cally also sit in Chikwawa, Mulanje and Mzuzu. Section 110(3) of the Constitution also grants 

Parliament the power to enact laws that provide for the establishment of traditional or local 

courts whose mandate is to decide cases involving customary laws and some minor criminal 

offences. At the time of the writing of this report, Parliament had not passed the legislation envis-

aged by section 110(3) of the Constitution.

Other categories of specialised courts may be created by specific Acts of Parliament. Since 

2004, there has been a move towards creating specialised courts in the areas of constitutional 

law and commercial law. In the area of constitutional law, an amendment to the Courts Act70

effected in 2004 provides that every High Court matter which expressly and substantively relates 

to or concerns the interpretation or application of the provisions of the Constitution must be 

heard and disposed of by not fewer than three judges (rather than the usual one).71 Although 

such sittings are colloquially referred to as ‘constitutional courts’, technically they are no different 

from other sittings of the High Court and have no distinct constitutional status. As is the case 

with appeals against decisions of the High Court in all other matters, those against judgments 

of the special panels of the High Court on constitutional matters lie to the Supreme Court of 

Appeal which, by virtue of section 104(2) of the Constitution, is the highest appellate court in 

all matters, including interpretation of the Constitution. The Supreme Court of Appeal does not 

have special panels to deal with constitutional matters and sits as it does in all other appeals. 

According to the Law Commission, some sections of the judiciary, civil society, academia and 

the political establishment have expressed the view that a permanent constitutional court should 

be established.72 The immediate establishment of such a constitutional court would arguably 

be a welcome development, as it would, among other things, facilitate the consistent develop-

ment of an indigenous constitutional jurisprudence. However, it is recommended that the Law 



Commission should first undertake further analysis of the question in order to gather more 

evidence on the demand for such a court and to conduct a cost-benefit analysis of it in relation 

to demands in other areas of the judiciary. 

With the support of the European Union (EU), the judiciary also plans to establish a 

specialised commercial court that will hear cases related to such matters as taxation, banking 

and trade. According to media reports quoting the registrar of the High Court and Supreme 

Court of Appeal, the planned commercial court will be allocated a total of six judges, with four 

based in Malawi’s commercial capital, Blantyre, and the other two in the administrative capital, 

Lilongwe.73 The proposed establishment of a commercial court appears to be largely driven by 

the government as part of its strategy to promote economic growth by, among other things, 

creating a conducive business climate in which commercial disputes are settled speedily.74 The 

announcement of the proposal to establish the court was welcomed by representatives of the 

private commercial sector,75 although there was no evidence that the private sector had publicly 

demanded the establishment of such a court prior to the announcement by the government.

The specialised courts that are currently operational include the Industrial Relations Court, 

which was established under the Labour Relations Act76 with jurisdiction over labour disputes 

and any other disputes assigned to it by law.77 Courts martial, established under the Defence 

Forces Act,78 have jurisdiction to apply military law to members of the armed forces and, in very 

limited circumstances, to civilians who are employed in the service of the army when they are 

on active service.79 Appeals against decisions of the Industrial Relations Court lie to the High 

Court80 while those of courts martial lie to the Supreme Court of Appeal.81

‘Customary law’ is recognised by the Constitution as an integral part of the law in Malawi,82

though customary laws are not codified and there have been no calls to change this. The 

Constitution also states that ‘Parliament may make provision for traditional or local courts pre-



sided over by lay persons or chiefs’, with the jurisdiction of such courts limited ‘exclusively to civil 

cases at customary law and such minor common law and statutory offences as prescribed by an 

Act of Parliament.’83 To date, however, Parliament has not enacted legislation establishing such 

courts, which is one of the major shortfalls of the Malawian court system. One likely explana-

tion for this failure is that there is little demand for formal traditional or local courts since most 

communities have informal traditional fora to which they have recourse for the settlement of 

disputes. The Law Commission is currently in the process of conducting consultations with a 

view to recommending the enactment of such legislation84 and it appears that the Commission 

will recommend an amended version of the Traditional Courts Act of 1962.85 (For further discus-

sion on traditional courts, see Chapter 6, section H.)

The fate of traditional courts has evolved over time. Historically, Malawian courts have 

been governed by two separate bodies of law. In the pre-colonial period, traditional courts were 

established by, and applied, the various unwritten customary laws of the different communities. 

During the colonial period, the formal judicial system consisted of two types of courts: those 

modelled on the English system, which applied statutory laws, common law and principles of 

equity; and traditional courts, which were given statutory recognition and applied unwritten 

customary law and a limited range of statutes dealing with minor criminal offences.86 These 

traditional courts were recognised after independence by the 1962 Traditional Courts Act.87

During the 1970s, under the strongly traditionalist rule of President Banda, successive 

amendments to this act extended the criminal jurisdiction of traditional courts and authorised 

the three regional traditional courts to try capital offences, including murder, rape and treason.88

Below the regional traditional courts were several lower levels of traditional courts with varying 

jurisdictions to hear disputes based on customary law. However, the regional traditional courts 

soon became the court of choice for serious criminal charges brought against political opponents 

to then life-President Banda. Guarantees of fair trial previously attached to traditional courts 

under the 1962 Act were removed, including the right to legal representation and the right to 

appeal to the High Court.89 The National Traditional Appeal Court was declared to be the final 



court of appeal for cases in traditional courts.90 Separation of powers was undermined by the 

fact that the traditional courts operated under the direct control of the executive branch of govern-

ment: their presiding officers were appointed by the Minister of Justice who also had the power 

to dismiss or suspend any of them if it appeared to him or her that the member had abused 

his power, was unworthy or incapable of exercising his or her power justly, or there was ‘other 

sufficient reason.’91 The judgments of such courts could be varied or set aside by an official of 

the Ministry of Justice called the chief traditional courts commissioner.92 The traditional courts 

system was part of the Ministry of Justice, while the ‘English’ system was not part of the executive 

branch: the two systems were structurally and operationally independent of each other—which 

meant that the ‘English’ system was at least partially shielded from the politicisation of the tradi-

tional court system under the Banda regime.

The next reform of the courts was effected during the political transition which culminated 

in the adoption of the 1994 Constitution. The forum through which the government and opposi-

tion pressure groups negotiated the transition to a democratic order resolved that the operations 

of the regional traditional courts and the National Traditional Appeal Court required review. 

Pending a broader statutory reform, the attorney-general suspended the operation of the four 

courts in October 1993. This was possible because the courts were established by ministerial 

warrant authorised by the Traditional Courts Act and did not require amendment of the act 

itself.93 For all practical purposes, the indefinite suspension amounted to the abolition of the 

courts.94 When the new Constitution came into force on 18 May 1994, it established a judicial 

structure which empowered magistrates’ courts to hear cases involving customary law, with 

appeal lying to the High Court and the Supreme Court of Appeal.95 The Constitution transferred 

all matters pending before regional traditional courts and the National Traditional Appeal Court 

to the High Court or such subordinate court ‘as the Registrar of the High Court shall direct.’96

The chairpersons of the lower courts in the traditional court system were appointed as magis-

trates and the courts themselves were re-designated as magistrates’ courts and integrated into the 

formal judicial structure.97 The former traditional courts are now indistinguishable from other 

magistrates’ courts and are governed by the Courts Act, though the differences from the former 

traditional courts seem not to have been fully internalised by the public nor by court personnel. 



The High Court has in several cases reversed decisions that had been made by magistrates’ 

courts which assumed that they retained the jurisdiction that they had had in their past life as 

formal traditional courts established by the Traditional Courts Act.98

The Constitution sets out clear roles for the three main branches of government in the develop-

ment and adoption of laws. The executive is responsible for initiating and implementing laws, 

the legislature has the power to enact them, while their interpretation, protection and enforce-

ment is the preserve of the judiciary.99 The Constitution also allows members of Parliament 

to initiate legislation in the form of private members’ bills100 but the executive has initiated all 

legislation in recent memory. 

Until 1994, the cabinet alone led law reform. The Constitution of 1994 changed this situa-

tion when it established a permanent Law Commission with a mandate to review the laws and 

propose reforms. 

Civil society has been a driving force for reforms related to justice and the rule of law. Advocacy 

and lobbying by various local and international non-governmental organisations (NGOs) have 

made a significant contribution to various reforms in these two areas. Several organisations’ con-

tributions have been notable. Penal Reform International has been instrumental in the reform 

of the Prisons Act (Act 6 of 1955).101 The Malawi Chapter of the Women and Law in Southern 

Africa Research and Educational Trust has lobbied for reforms to improve gender equality in the 

administration of justice, including the amendment of the Wills and Inheritance Act to protect 

the property rights of widows102 and for the enactment of the Prevention of Domestic Violence 

Act (finally succeeding in 2006).103 The Federation of People with Disabilities of Malawi has 

advocated successfully for the enactment of legislation protecting the rights of people with dis-

abilities;104 and the Malawi chapter of the Media Institute of Southern Africa has campaigned 

for the introduction of freedom-of-information legislation.105



The Constitution provides for the Law Commission, among other matters, ‘to review and make 

recommendations regarding any matter pertaining to the laws of Malawi and their conformity 

with this Constitution and applicable international law’ and make recommendations to the 

Minister of Justice.106 An independent entity, the Law Commission consists of a permanent 

law commissioner and subordinate staff members. Presently the Law Commission is staffed by 

five law reform officers and 26 other staff members in the administration, human resources, 

accounts and secretarial sections.107 The law commissioner is appointed by the president on 

recommendation of the Judicial Service Commission and must be a legal practitioner or a person 

who is qualified to be a judge.108 By virtue of section 133(b) of the Constitution, the law commis-

sioner in consultation with the Judicial Service Commission appoints other persons from time 

to time, to participate in the law reform process because they have expert knowledge of a matter 

of law under review by the Law Commission, or expert knowledge of other matters relating to 

legal issues under review.

Since its establishment, the commission has emerged as the most active institution in pro-

moting law reform in Malawi. By October 2005, the commission had been actively engaged in 

research, consultations, preparation of issue papers and publication of reports with recommen-

dations for the reform of specific laws governing the justice system including the Constitution 

(Act 20 of 1994),109 the Legal Education and Legal Practitioners Act (Act 20 of 1965),110 the 

Police Act (Act 26 of 1946),111 the Criminal Procedure and Evidence Code (Act 36 of 1967)112 and 

the Penal Code (Act 22 of 1929).113 Section 135 of the Constitution empowers the law commis-

sioner to submit his or her recommendations for law reform to the minister of justice, who may 

then introduce it as proposed legislation in Parliament. In practice, the commission also submits 

a copy of its recommendations to Parliament. 

In spite of the productivity of the Law Commission, most of its recommendations have 

not been adopted by the executive and have, therefore, not been introduced in Parliament as 

proposed legislation. In effect, this means that, while the establishment of the Law Commission 

in 1994 expanded the arena for law reform, it did not fundamentally change the fact that the 

pace of law reform was ultimately dependent on the willingness and ability of both the execu-

tive and legislative branches of government to drive it forward. By October 2005, there was a 



significant backlog of recommendations, some of which had been awaiting implementation 

for as long as five years. Some of the major outstanding reforms related to the administration 

of justice and promotion of the rule of law were those recommended in reports on the review 

of the Penal Code, the Criminal Procedure and Evidence Code and the Police Act of 1946. In 

all three reports, the Law Commission had drafted bills that incorporated the recommendations 

outlined in the reports. Other outstanding proposals were related to the Censorship and Control 

of Entertainments Act and the Wills and Inheritance Act. 

There are a number of reasons why proposals for law reform submitted by the Law 

Commission might have not been implemented promptly or at all. The first is that the Law 

Commission is not the only source of proposals for law reform and its proposals have to compete 

for space on the government’s legislative calendar with proposals from other sources. Significant 

examples of legislation that derived from proposals made by institutions other than the Law 

Commission include the Employment Act of 2000 (Act 6 of 2000), the Workers Compensation 

Act of 2000 (Act 7 of 2000), the Non-Governmental Organisations Act of 2001 (Act 3 of 2001), 

the Irrigation Act of 2001 (Act 16 of 2001), the Biosafety Act of 2002 (Act 13 of 2002), the Public 

Audit Act of 2003 (Act 6 of 2003), the Public Finance Management Act of 2003 (Act 7 of 2003), 

the Public Procurement Act of 2003 (Act 8 of 2003), the Science and Technology Act of 2003 (Act 

17 of 2003), and the Prevention of Domestic Violence Act of 2006 (Act 5 of 2006).

There is no evidence to prove that any special interest groups were responsible for obstruct-

ing the process of enacting Law Commission proposals into law. In at least one case, however, 

such obstruction is likely to arise. This is in relation to proposals to reform laws related to 

marriage and divorce, which were presented by the Law Commission in November 2005 at a 

national consultative workshop which drew participants from a wide cross-section of Malawian 

society. One proposal made by the commission recommends that polygamous marriages 

should be outlawed in Malawi.114 This proposal runs counter to the rights claimed by a large 

number of men in Malawi under either traditional customary laws or religious norms, such as 

those governing Muslims. In fact, at the consultative workshop, representatives of the Muslim 

Association of Malawi indicated their opposition to the abolition of polygamy suggested by the 

Law Commission.115 It is too early to say whether special interest groups championing custom-

ary law rights will join this opposition and whether it will block the process of translating the 

proposals by the commission into law. However, it is reasonable to expect that, at the very least, 

the expression of such opposition is likely to make the cabinet and Parliament proceed with 

caution in implementing such a radical law reform, lest it alienate traditionalists and adherents 

of religious faiths that consider polygamy to be a right.

Although the Law Commission is a constitutional body that is supposed to be funded by 

the government, most of the resources for its programmes are provided by external donors. The 

commission’s 2003–2006 budget indicates that the review of gender-related laws was funded by 

the United Nation’s Children’s Fund (UNICEF), the Canadian International Development Agency 



(CIDA), the Norwegian Agency for Development (NORAD) and Oxfam; and the review of legal 

aid and courts’ legislation was funded by the Department for International Development (DFID) 

through the Malawi Safety, Security and Access to Justice (MASSAJ) project.116 In addition, the 

funding for the review of the Army Act (Act 4 of 1965), the Legal Education and Practitioners Act 

(Act 20 of 1965) and legislation related to land law, child rights and juvenile justice was provided 

by the EU through its Rule of Law and Improvement of Justice Programme.117 The government 

was also only able to provide part of the funding required for the review of the Constitution which 

the commission initiated during the 2005–2006 financial year, and the commission has had to 

rely on donors to meet the shortfall.118

The heavy reliance on donor funding by the Law Commission raises the question of the 

extent of its independence and freedom of action in determining its programmes. There is no 

evidence to suggest that various donors dictate the Law Commission’s programme. However, 

given that donors have their own priorities, it is reasonable to assume that despite having a 

degree of operational independence, the Law Commission’s programme broadly mirrors the 

agenda and priorities set by the donors who fund it. Such agendas and priorities may not nec-

essarily reflect those of the government or people of Malawi. This could explain why proposals 

made by the Law Commission are trumped on the list of priorities on the legislative agenda by 

proposals for legislation that are more likely to serve the interests of the people as perceived by 

the executive and Parliament. These bodies tend to favour only legislation intended to facilitate 

the delivery of immediate social and economic benefits and thus stand the government in good 

stead with the electorate.





Attempts in 2006 to impeach the president and remove him from office have focused attention 

upon the issue of respect for the law by both the executive and the legislative branches of govern-

ment in Malawi. Since 1994, the legislative process in Parliament has generally respected inter-

national and constitutional standards. While government action has respected the Constitution 

and legislation in the area of economic management, political expediency has often resulted in 

violations of the law in other areas.

In general, laws have been adopted by processes that are consistent with international, consti-

tutional or legal standards. The landmark case of a law that had been adopted by a process that 

was in violation of constitutional and other legal standards was the enactment of the Press Trust 

Reconstruction Act, as discussed in the case study on the judicial review of the constitutionality 

of legislation (page 50).

Since 1994, government respect for the Constitution, legislation, as well as regulations and 

internal procedures has been inconsistent. On the one hand, the trend from 2004 is increased 

compliance with the Constitution, legislation, regulations and procedures in the areas of fiscal 

management. Most of the national budget of Malawi is financed by external grants and loans and 

depends on the government fulfilling various conditionalities, particularly in the area of fiscal 

management. According to the Ministry of Finance, ‘about 80 per cent of the capital budget is 



annually financed by grants and concessional loans from donors and creditors’.123 The incen-

tive for the government to comply with laws that promote financial accountability is, therefore, 

very high; and government compliance in this area appears to have improved since 2004 when 

the current government came into office.124 Provisions of the Constitution as well as in legisla-

tion such as the Public Audit Act,125 the Public Finance Management Act,126 and the Public 

Procurement Act127 as well as financial regulations and internal written procedures are largely 

obeyed, and breaches by government functionaries in this area appear to be taken seriously. 

In contrast, government obedience of the law is more inconsistent in the areas of social and 

political governance. While the government appears to obey most laws in this area, there are a 

number of significant instances in which government disobedience was not due to excusable 

lapses but premeditated actions. In 2002, a delegation of the International Bar Association (IBA) 

reported that they had found evidence of government disregard for those court orders which it 

considered to be politically unpopular.128 The report cited the example of the president’s disre-

gard of a decision of the High Court delivered on 3 June 2002, which declared unconstitutional 

a presidential order of 28 May 2002 banning public demonstrations about a proposal to amend 

the Constitution to grant the president a third term of office. Subsequent to the decision of the 

court, the president was reported to have stated that he would ignore the injunction, which 

he called ‘irresponsible and insensitive.’129 On 22 October 2002, the High Court reiterated its 

ruling that the presidential decree was unconstitutional because it violated the right to freedom 

of assembly and demonstration guaranteed by the Constitution.130 Despite this ruling, police still 

dispersed an anti third term demonstration.131

In February 2006, the government was accused of defying a court order that required it to 

restore the security and other entitlements of the vice-president after these had been withdrawn 

on the grounds that the vice-president had by implication resigned from his position.132 On 

23 June 2003, the government defied a court order when it decided to deport to the United States 

five persons suspected of links with terrorism. The five men, suspected of channelling money 



to terrorist groups, were arrested by a joint Central Intelligence Agency (US)/Malawi National 

Intelligence Bureau team on 22 June 2003. They appealed their deportation order to the High 

Court which issued an injunction to block the deportation and ordered the government either to 

charge them with an offence within 48 hours or release them on bail. Instead, the government 

on 23 June 2003 decided to hand the suspects over to American officials, who flew them to an 

unknown destination out of the country.133

It seems that the willingness of the government to obey court decisions against it depends 

on the subject matter in question. In cases in which the government stands to lose politically 

from complying with adverse rulings, it has acted contrary to the letter of the ruling in question 

or its spirit. An example of outright defiance was the decision in January 2004 by the police to 

disperse an opposition rally even though the High Court had ruled that people were entitled 

to hold the rally by virtue of their right to freedom of assembly guaranteed by section 38 of the 

Constitution.134

In 2005, a number of political parties alleged that the president had committed violations of 

the Constitution sufficiently serious to warrant his impeachment and removal from office. The 

violations alleged by the parties included the removal from office of the director of public pros-

ecutions. They also included the alleged use of public funds to promote the interests of his politi-

cal party and meet the school expenses of his grandchildren; making unauthorised expenditure 

of public funds to purchase a luxury vehicle for his personal use; dismissal of the commander of 

the defence forces, the inspector-general of police and several government principal secretaries 

without following constitutional procedures; and establishing the posts of chief secretary for the 

public service and chief secretary to the president and cabinet to replace the post of secretary to 

the cabinet established by section 92(4) of the Constitution.135 However, on 9 January 2006, the 

notice of the motion of impeachment was withdrawn by the member of Parliament who had 

submitted it on the grounds that ‘[i]mpeachment is not in the interests of Malawians ... it has not 

been wholly accepted by Malawians.’

In Malawi, political expedience is not the only possible explanation for government viola-

tions of the law. Some violations of the law appear to be the result of a lack of resources to fulfil 

legal obligations,136 such as the constitutional requirement that the state meets the costs of 

legal representation for every person accused of an offence if this is required in the interests of 

justice.137 The government fails to meet this obligation, in practice, because it has neither enough 

lawyers in the Legal Aid Department of the Ministry of Justice, nor sufficient funds with which 



to pay lawyers in private practice to provide legal aid.138 Lack of funds may also partly explain the 

failure of the government to meet its constitutional obligation to provide prisoners with adequate 

food and medical treatment.139

In other cases, government violations of the law have involved breaches of regulations 

and other subsidiary legislation by government functionaries acting in their official capacities. 

The ombudsman has observed, for example, that the most serious acts of maladministra-

tion in Malawi include those that result from the failure of public officials to adhere to laid-

down procedures.140 Such procedures are provided for in part in the Malawi Public Service 

Regulations, Public Service Commission Regulations and financial procedures laid out in treasury 

instructions.141 The current trend appears to be towards more government respect for regu-

lations and internal regulations. There appear to be two reasons for this. First, decisions of 

the ombudsman against procedural injustices are reported regularly in the local media.142

This has a strong deterrent effect on government officials who are tempted to act contrary to reg-

ulations and internal procedures. Second, the ombudsman has sensitised some human resource 

managers in the government to the importance of following laws, regulations and procedures 

through a number of workshops and seminars.143 This reduces the number of cases in which the 

government violates the law solely due to the failure of a functionary to appreciate the legal sig-

nificance of regulations and internal procedures as well as the consequences of disobedience.

In theory, the law in Malawi provided for judicial review of executive decisions even before the 

enactment of the current Constitution in 1994. Much of the activity in this area, however, was 

influenced by the fact that Malawi was a one-party state with an authoritarian executive that was 

virtually above the law. Judicial review was, therefore, limited in practice to challenges against 

the decisions of minor government functionaries, particularly police officers who had custody 

of criminal suspects. The 1994 Constitution expanded the arena of judicial review by providing 

unequivocally in section 108 that the High Court has jurisdiction ‘to review any law and any 



action or decision of the Government for conformity with [the] Constitution…’ The political con-

ditions also changed, in that the all-powerful one-party government was replaced by a multiparty 

regime based on the principles of liberal democracy, including accountability. By 2005, judicial 

review of executive action was routine, and included review of decisions and actions of the presi-

dent and other high-ranking public officials. 

Judicial review has been used effectively to reverse government decisions made at various 

levels, from a decision of the president to ban public demonstrations144 to the decision of the 

minister of education to dismiss a teacher at a government school for giving an example to 

his class which the minister considered to be disparaging of the president,145 to the decision 

of the principal secretary for commerce and industry to withdraw an import licence that had 

been granted to an applicant without giving him reasons for the withdrawal.146 Decisions of the 

Parliament of an administrative nature have also been reviewed.147

The procedure for judicial review of administrative action is governed by rules that are 

prohibitively complex for most people who are not lawyers. Although judicial review is based 

on the Constitution, its detailed procedures are derived from the Rules of the Supreme Court 

of England and Wales, as amended from time to time. Order 53 of the Rules sets down require-

ments that are more difficult to meet than those requirements in procedures for civil actions 

that are commenced by writs of summons or criminal actions. First, judicial review effectively 

involves two sets of proceedings: the first for leave to seek judicial review, and the second the 

review itself. The former must be supported by a statement setting out the grounds on which 

the relief is sought and by affidavits verifying the facts relied on. At this stage, disclosure of 

documents and cross-examination of witnesses is not automatic and is only granted if it is in the 

interests of justice. These and other additional technicalities make judicial review overly techni-

cal and best undertaken by lawyers. This limits its utility for those who cannot afford lawyers. In 

Malawi, that constitutes the majority of people. 

The Civil Procedure (Suits by or against Government or Public Officers) Act further 

limits the effectiveness of judicial review.148 Section 10(1) prohibits courts from granting 

an injunction against the government (that is, an order that the government not carry out 

some specific action). Section 10(2) prohibits courts from granting any person who sues an 

individual public servant a remedy that would not have been granted had the government 

been sued directly. Thus, for example, one cannot obtain an injunction against a public 

officer if this is effectively an injunction against the government. Section 4 of the act also 

requires that any person who wants to sue the government or any government official must 



give the attorney-general two months notice.149

Arguably, the prohibition on injunctions against the government under section 10(1) of 

the Civil Procedure (Suits by or against Government or Public Officers) Act is inconsistent with 

section 41(3) of the Constitution, which grants every person the right to an effective legal remedy 

by a court of law or tribunal for acts violating the rights and freedoms granted to him by the 

Constitution or any other law. In some cases, the only effective remedy may be to stop the govern-

ment from undertaking or continuing a particular action (for example, halting road construction 

while the lawfulness of the demolition of a house is considered). The courts have not taken one 

clear position on this point. On the one hand, they have upheld the law that prohibits issuing 

injunctions against the government, and have not considered it to be in violation of section 41(3) 

of the Constitution.150 On the other hand, the High Court has issued injunctions against the gov-

ernment on a number of occasions. In the case of The Administrator of the Estate of Dr H Kamuzu 

Banda v The Attorney-General,151 for example, the High Court issued an injunction prohibiting 

the government from taking certain steps to acquire a cattle ranch that had been granted to the 

country’s former president by a traditional authority. In the view of the court, the injunction was 

necessary partly because it would secure property rights guaranteed by the Constitution. The 

High Court also issued an injunction in the case of Peter von Knipps v Attorney-General,152 order-

ing the government not to deport the applicant or deny him re-entry into Malawi pending the 

hearing of his application for judicial review of the government’s decision to declare him to be 

a prohibited immigrant. The court justified its decision on the grounds that the injunction was 

necessary to facilitate the applicant’s effective enforcement of his constitutional rights, including 

the right to an effective remedy. 

If remedies litigants obtain against the government are to be fully effective and comprehen-

sive, they must include injunctions. It is, therefore, recommended that section 10(1) of the Civil 

Procedure (Suits by or against Government or Public Officers) Act should be repealed. Pending 

such repeal, it is important that the courts should take one clear position regarding whether the law 

prohibiting the issuing of injunctions against the government is consistent with the Constitution’s 

guarantee of the right of every person to an effective legal remedy. The courts should not leave room 

for uncertainty on this question, because it has a significant bearing on the broader question of the 

effectiveness of judicial review of executive action.153

Immunity from criminal prosecution granted to certain public office holders also limits 

judicial review. The Constitution grants immunity from prosecution to particular public officials 



in certain circumstances. Section 91 of the Constitution grants the president immunity from 

being charged with any criminal offence, except on impeachment, during his or her term of 

office. In addition to the president, members of parliament are immune from any action or 

proceedings in any court, tribunal or body other than Parliament for anything they say in the 

course of proceedings in the National Assembly.154 The Constitution also grants immunity to 

the ombudsman in relation to acts done in the course of the performance of his or her official 

functions.155 Examples of other laws that grant immunity to public officers include the Corrupt 

Practices Act, which grants immunity to the director, deputy director or other officers of the Anti-

Corruption Bureau for anything they do or fail to do in good faith in the exercise of his or her 

duty under the act156 and the Registered Land Act,157 which grants similar immunity to the chief 

land registrar and all other officers of land registries.

In common with other Commonwealth jurisdictions, Malawi provides for judges to be involved 

in oversight of executive action, not only in the courts by judicial review, but also through the 

appointment of ad hoc judicial commissions of inquiry into matters of national concern. 

The president is given the right to establish commissions of inquiry by section 89(1)(g) 

of the 1994 Constitution, though the detail of their operation is still governed by the colonial-

era Commissions of Inquiry Act.158 Commissions of inquiry established by the president are 

financed by money from the national budget channelled through the Office of the President and 

Cabinet. In theory, the president can interfere with the provision of funding for any particular 

commission and render it ineffective. There is no evidence, however, that this has ever happened 

in practice. In general, there is no evidence to suggest that the executive has sought to influence 

the findings of any commission of inquiry. The main use of such commissions of inquiry has 

been to respond to public demands that matters of political controversy be thoroughly investi-

gated. Since 1994, the president has appointed a number of such commissions, including com-

missions that investigated the police assassination of three cabinet ministers and a member of 

parliament in 1983,159 and a decision by the government to sanction the export of maize from 

the strategic grain reserve by the National Food Reserve Agency in the face of an impending 



country-wide food shortage in 2000.160

The effectiveness of these investigations is, however, limited by the degree to which the 

response to their findings is under the control of the executive. Reports of the findings and 

recommendations of presidential commissions of inquiry are submitted to the president, who 

has the discretion whether or not to release them to the public. The Commissions of Inquiry Act 

does not place any obligation on the president to publish reports of any commissions of inquiry 

he or she establishes. In some cases, the reports have been promptly published. For example, the 

report of the commission set up to investigate the sale of maize from the strategic grain reserve 

was submitted to the president on 29 August 2004 and was then released to the public within 

one month.161 Another report into a matter of national interest which was also published after its 

presentation to the president was that into the suspicious deaths of three government ministers 

and one member of parliament in 1983, which was presented to the president in December 1994 

and made public in early January 1995.162 In practice, since 1994 reports of presidential commis-

sions of inquiry have been published. However, since such publication is discretionary, there is 

no guarantee that these precedents will always be followed.

Reports of presidential commissions of inquiry have not been widely distributed and they 

have received the most exposure through extracts published in some media. None of the reports 

of presidential commissions of inquiry—nor, indeed, of any other internal investigations—are 

posted on the official Malawi government web site.163 In fact, the only report of a presidential 

commission of inquiry that can be accessed online in its entirety is that of the commission on 

the strategic grain reserves posted by the Centre for Human Rights and Rehabilitation, a local 

human rights non-governmental organisation. 164

In addition, there is no requirement under the Commissions of Inquiry Act for the president 

to respond publicly to the findings and recommendations made by commissions of inquiry, nor 

for the Parliament to debate such reports. Although judicial commissions of inquiry have played 

a useful role, their effectiveness could be greatly enhanced by amending the Commissions of 



Inquiry Act to allow the commission greater operational independence, for example, by requiring 

that the Parliament fund them directly. The act should also be amended to require the president 

to publish promptly the reports of any commission of inquiry that he or she establishes promptly 

and to ensure that the findings and recommendations by any presidential commission of inquiry 

are formally laid before a relevant committee of Parliament for debate.

The Constitution and the Criminal Procedure and Evidence Code govern immunity from pros-

ecution and early release from prison.165 The government has never implemented a general 

amnesty, and political leaders or civil society organisations have never demanded such an 

amnesty. There is no evidence to suggest that any individuals have been granted immunity from 

prosecution in particular cases. 

Section 89(2) of the 1994 Constitution empowers the president to pardon convicted 

offenders, grant stays of execution of sentence and reduce or remit sentences. All of the 

country’s presidents have exercised this power to release prisoners during independence com-

memorations and other state occasions. The Constitution requires the president to make his 

or her decision on pardons in consultation with the Advisory Committee on the Granting of 

Pardons. Since 2000, there have been at least two occasions when the use of the presidential 

power of pardon has been criticised by civil society organisations. On one occasion, the criticism 

arose in relation to presidential pardon granted to a man who had been convicted of sexually 

abusing children and sentenced to twelve years’ imprisonment.166 The man, a British citizen 

who was teaching at a private school in Blantyre, had been found guilty of sexually abusing 

three boys after luring them away from a shelter for destitute children.167 According to his 

lawyer, the pardon was granted on the basis of the man’s remorse and good behaviour in prison 

and ‘not because he was a British national.’168 On the other hand, some non-governmental 

organisations expressed concern over the granting of the pardon, arguing that it might give 

the impression that the law favoured foreigners and that the victims were not consulted on the 

decision to grant the pardon as required by the Convention on the Rights of the Child.169 The 

other controversial pardon was one granted in 2004 to a businessman who had been sentenced 

to five years’ imprisonment after being convicted in 2003 of attempting to bribe a judge of the 

High Court.170 The Malawi Law Society and some members of the public criticised the pardon, 

which was apparently granted due to the businessman’s ill health in part, because it cast doubt 



upon the seriousness of the government’s fight against corruption.171

Most convicted prisoners whose sentences are reduced benefit not from presidential pardons, 

which depend on the occasional exercise of the president’s discretion, but from the routine remis-

sion of sentences which is authorised by the law.172







Management of the justice sector has dramatically improved over the last ten years. Measures 

have been taken to strengthen the autonomous management of the judiciary, although control 

of the budget for the judiciary by the executive means that such autonomy is still limited. 

Strategic plans have been developed as a basis for action both at a sector-wide level and within 

specific institutions of the sector. The effectiveness of strategic planning is, however, hindered 

by a number of constraints, including inadequate funding for the justice sector, an insufficient 

number of well-trained administrative staff, and poor record-keeping. In its strategic plan, the 

judiciary has recognised many of these problems, but there is no evidence that they have been 

addressed.

The past five years have seen a significant amount of planning in the justice sector. At the sector-

wide level, this planning has been undertaken mainly within the framework of the Malawi 

Security, Safety and Access to Justice (MASSAJ) Programme. A Malawi government programme 

funded solely by the British Department for International Development (DFID), MASSAJ brings 

together a cross section of stakeholders in the justice sector. The programme’s highest policy-

making structure is the National Council for Safety and Justice (NCSJ) which is headed by the 



country’s vice-president.173 Among other things, MASSAJ has almost completed the process of 

adopting a National Policy Framework which, in part, is intended to serve as a sector-wide plan 

for the justice sector. Similarly, the National Action Plan for the Promotion and Protection of 

Human Rights can also be said to be a sector-wide plan because it applies to the activities of all 

the key institutions in the sector, such as the Office of the Ombudsman, the Law Commission, 

the Malawi Law Society, the police, the director of public prosecutions, the judiciary, the prison 

service, Parliament, the Anti-Corruption Bureau, the Ministry of Justice and Constitutional 

Affairs and the Malawi Human Rights Commission.174

There was also strategic planning activity at the level of particular justice sector institu-

tions in the period between 2000 and 2005. During this period, all the key institutions in the 

sector developed and adopted individual strategic plans. Among the state institutions, the police 

service and the Ministry of Home Affairs and Internal Security adopted strategic plans covering 

the period from 2002 to 2007; the Ministry of Justice and Constitutional Affairs adopted one 

for the period from 2004 to 2009 and the judiciary adopted a Malawi Judiciary Development 

Programme, based on its strategic plan, for the period between from 2003 and 2008. For their 

part, the Malawi Human Rights Commission and the Office of the Ombudsman adopted strate-

gic plans covering the periods 2000 to 2004 and 2004 to 2009 respectively.175 During the same 

period, strategic plans were also developed and adopted by non-governmental institutions active 

in the sector, including the Malawi Law Society which adopted its plan, covering the period 2003 

to 2007, in March 2003,176 and the Body of Case Handling Institutions which adopted a plan 

for 2004 to 2009 in 2004.177

Although some of the plans mention the mainstreaming of women and other vulnerable groups 

into institutional staffing and priorities, it is remarkable that this is not the case with the plans of some 

of the sector’s key institutions. In the case of the judiciary for example, none of the 35 specific issues 

identified as requiring focus in the development of the judiciary make any explicit reference to women 

or other vulnerable groups, let alone to the need to mainstream them into staffing and priorities.178 The 

same is true of the strategic plan of the Ministry of Justice and Constitutional Affairs. 



In general, the effectiveness of planning for the sector appears to be significantly limited, 

particularly because plans do not necessarily form a basis for action for most institutions in the 

sector. The main problem is not a lack of plans but factors that constrain their implementation. 

Inadequacy of resources and unpredictability of their availability are cited as the major reasons 

for the failure of most institutions in the sector to implement their plans.179 Implementation of 

plans within the justice sector is also hampered to some extent by the lack of political will to limit 

the discretionary power of public officials and senior civil servants.180

Another significant constraint on the effective implementation of plans for some institu-

tions in the justice sector is their limited capacity to monitor and evaluate the implementation 

of plans. This is due to a number of factors, including, in the judiciary and other areas, a lack of 

personnel with the necessary qualifications and skills to undertake planning.181 Institutions have 

failed to recognise the importance of planning, as is manifested in the fact that very few institu-

tions in the sector have units or departments that focus on planning issues. The exceptions are 

the police service, which has a research and planning branch headed by an officer at the rank of 

commissioner, and the prison service, which has a planning unit headed by a superintendent.

In general, officials say funding for the justice sector is inadequate. The funding inadequacies 

probably reflect the fact that the justice sector does not appear to be high priority for the gov-

ernment despite its inclusion in the Poverty Reduction Strategy Paper.182 The Malawi Judiciary 

Development Programme document sums up the problem concisely: 

[T]he justice sector in general is a low priority area for government. 

Approved budgets are much lower than estimated expenditure for the 

year would suggest. In addition, there is no guarantee that funds will be 

released from the treasury according to the approved budget. Funds are 

released on an irregular basis and with greatly varying amounts.183

In the 2005–2006 national budget for example, the approved budget figures for the major insti-



tutions of the justice sector were as shown in Table 3.1 below. The table includes figures for state 

residences and the office of the president and cabinet for purposes of comparison.

The figures in table 1 are indicative of the comparative funding priorities between the Presidency 

and justice sector institutions. It is quite telling that in the proposed 2004–2005 national 

budget, the government allocated almost the same amount of funding to state residences as it 

did to the Anti-Corruption Bureau, the Human Rights Commission and Ministry of Justice and 

Constitutional Affairs headquarters combined.185

Inadequacy in the funding of the justice sector must be understood in the context of the 

general problem of inadequacies in the funding of all public sector institutions. Nevertheless, a 

case can still be made for increasing justice sector funding even within the general limitations 

of the national budget. This view has been expressed by many, including a delegation of the 

IBA, which made this point in 2002 while acknowledging the general problem of public sector 

funding in Malawi. The IBA delegation recommended that the government commit itself to 

increasing the funding of legal aid, prosecution and legal education and training for students, 



lawyers and the judiciary.186

Inequitable distribution of resources within particular institutions compounds the problems 

of inadequate funding for the sector. For example, the judiciary tends to allocate the funding that 

it receives inequitably in favour of the High Court and at the expense of magistrates’ courts.187

The amount that is allocated to the justice sector in the national budget is determined by the 

executive with the approval of Parliament. Representatives of the various state institutions in the 

justice sector submit their requests to the Ministry of Finance, which then modifies the requests 

to fit within the national budget. Parliament has a decisive say on the amount of money allocated 

to the justice sector because under section 173(1)(b) of the 1994 Constitution, no government 

money may be withdrawn and used for any purpose without an act or a resolution of the National 

Assembly. In practice, the method in which funds are allocated to ministries on a monthly basis 

allows the executive to exercise control of funding for the justice sector even after the budget is 

passed. This system seeks to instil spending discipline in ministries but makes long-term plan-

ning difficult, particularly since the Ministry of Finance can vary the amounts disbursed.188

Civil society organisations are often invited to make inputs into the processes for budgeting for 

the government, including the justice sector. In the period between 2000 and 2005, the govern-

ment has conducted pre-budget consultations with a wide range of stakeholders, including civil 

society organisations, particularly those with a special interest in economic matters such as the 

Malawi Economic Justice Network (MEJN).189

However, the information made available to civil society organisations is not released early 

enough or in sufficient detail to facilitate effective monitoring of expenditures.190 Planning docu-

ments and budgets for the various institutions in the justice sector are not published widely. The 

information available is not detailed enough to give the breakdown of the budget by region and 

sector; within the justice sector for example, this information does not include the percentages 

allocated for salaries, court administration and specific core activities such as case-handling. 

Restrictions on access to information further limit civil society monitoring of the justice sector. 

Although section 37 of the 1994 Constitution entitles every person to have access to information 

held by the state, in practice, a wide range of statutes limit access to information held by the 

government. This position may improve if some civil society groups succeed in their current 



efforts to lobby the government to enact freedom-of-information legislation.191 In addition to 

the legal limitations, poor record-keeping in the justice sector also severely limits the amount of 

information that can be accessed by civil society organisations. As indicated later in this report, 

record-keeping in the sector is unsatisfactory.192

The formal budget process193 starts when a resource committee—consisting of representatives 

of the Ministry of Finance, the National Statistical Office, the Reserve Bank of Malawi and the 

Ministry of Economic Planning and Development—makes a forecast of economic growth and 

estimates the resources that will be available. The Ministry of Finance then conducts hearings 

during which ministries and departments present their goals, objectives and activities and indi-

cate priorities. Next, the debt and aid section of the Ministry of Finance factors in aid in-flows 

through consultations with donors. The resource committee then determines sector allocations 

of resources and advises the ministries and departments of ceilings and available resources. 

Next, line ministries prepare their expenditure estimates in consultation with the Ministry of 

Finance. The ministry then holds consultations with civil society and the private sector before 

presenting the estimates to Parliament for approval. At the implementation stage, the determina-

tion of the allocation of resources to specific ministries is carried out by the Ministry of Finance’s 

resource allocation committee. 

In general, Malawi’s financial auditing procedures are adequate to ensure accountability. 

Three Acts of Parliament passed in the period between 2000 and 2005 put in place strict finan-

cial procedures that apply to the custody, management and expenditure of public funds. The 

Public Audit Act,194 the Public Finance Management Act195 and the Public Procurement Act196

apply to public institutions, including those in the justice sector. In addition to the requirements 

of the Public Audit Act, some institutions in the justice sector have within their founding statutes 

requirements for regular audits. In practice, audits of the justice sector have been detailed and, 

in some cases, have criticised financial mismanagement in institutions in the sector. However, 

the effectiveness of audits by the auditor-general has been limited by a number of factors that 

undermine the work of the office generally, including the absence of disciplinary action, follow-

up investigations and prosecutions and inordinate delays in reporting caused in part by staff 

shortages.197



Most institutions in the justice sector are dependent on donors for their funding. This 

means that, in addition to the regular audit reports to the government, institutions in the sector 

also have to account directly to their various donors for the use of the funds that they provide. 

This poses a challenge to the institutions, because different donors have different reporting spec-

ifications. This may be partly addressed by the establishment of basket funding arrangements 

by which multiple donors pool their direct assistance to justice sector institutions and, in return, 

only require one report accounting for the pooled assistance. One basket funding arrangement 

currently operating in the sector involves NORAD and DFID assistance to the Office of the 

Ombudsman.198 The necessity for institutions to report directly to donors is also likely to be 

reduced if donors adopt the budget support approach whereby they channel their funding for 

the sector through the national budget. In this set-up, state institutions in the justice sector will 

be funded mostly by the government and will, in turn, also only report back to the government 

to account for funds. Despite disadvantages it may have, direct budget support by donors has at 

least the benefit of consolidating reporting procedures.

Despite the notable efforts to make the justice sector administratively autonomous, the execu-

tive branch’s control of funding means that the judiciary is not immune from political influence 

through the budget process. Administration of the courts system in Malawi is further hindered 

by insufficient number of trained administrative staff and poor record-keeping.

In practice, autonomous administration of the judiciary is still in its formative stages. The 

recently enacted Judicature Administration Act governs Malawi’s system of court administra-

tion.199 Prior to this act, the judiciary had inadequate administrative autonomy from the execu-

tive and its support staff was recruited, administered and disciplined centrally by the executive 

department responsible for human resource management in the public service. The Judicature 

Administration Act changed this by providing for a semi-autonomous court administration 

service. Headed by a chief courts administrator, the administration exclusively focuses on judicial 

administration and is accountable to the head of the judiciary. This provides court administration 

with a degree of formal independence that gives it some protection from inappropriate political 

influence. 

However, freedom from such influence could be greatly increased by providing the courts 

with increased financial autonomy. Although the judiciary collects some of its own revenue 

by retaining some of the payments that are made into court, including fees paid for court 

processes,200 most of its funding comes from executive subventions and its budget is centrally 



controlled by the Treasury.201 The financial autonomy of the judiciary is one of the factors identi-

fied by the Malawi Poverty Reduction Strategy Paper as being a critical element of governance.202

In its strategies for the period from 2003 to 2008, the judiciary plans to secure its financial inde-

pendence by, among other things, establishing ‘direct reporting by the chief justice to Parliament 

for all budgetary matters.’203 The Malawi Judiciary Development Programme 2003–2008 does 

not elaborate the form that direct reporting by the Chief Justice to Parliament should entail. It 

is reasonable to expect that it would include submission to the Budget and Finance Committee 

of Parliament, in order to influence the committee as it performs its function of approving the 

national budget before it is debated by the full National Assembly.204 Direct reporting would 

also probably require the judiciary to submit its expenditure reports directly to the Public 

Accounts Committee of Parliament for its scrutiny and approval.205 The judiciary must, as a 

matter of urgency, make a submission to the Ministry of Finance and to Parliament, which sets 

out in detail what specific measures and reforms in the budget formulation and implementa-

tion process it considers necessary to secure its financial autonomy as envisaged in the Malawi 

Judiciary Development Programme 2003–2008.

According to the Registrar of the High Court and Supreme Court of Appeal, the general effective-

ness of administration and management of the judiciary must be strengthened.206 The Malawi 

Judiciary Development Plan underscores the weakness of court administration by stating that 

there is little or no administrative support to the judiciary from its lower echelons and that service 

delivery by administrative staff is ‘poor’, due to insufficient training. The major cause for this 

is identified as the insufficiency of training of administrative staff.207 In total the country has 

fewer than 2 000 court administrative staff.208 As indicated earlier, the judiciary acknowledges 

that it has no human resource development plan and, even though the publicly-funded Staff 

Development Institute offers training to judiciary staff, the training is offered mainly to judicial 

officers and not administrative personnel. In any case, training activities tend to be ‘ad hoc and 

donor-driven.’ 209 The judiciary plans to address the shortage of trained court administrative per-

sonnel before 2008 by rationalising the allocation of available personnel to various courts and by 

implementing a training strategy and continuing career development for both judicial and court 



administrative officers.210 The judiciary also envisages establishing a Judicial Training Institute 

to meet the needs of both judicial and administrative staff. The importance of such an institution 

for judicial development cannot be overemphasised, and the Judicial Training Institute should 

be created as a matter of urgency. 

Most of the time, court administrative and support staff are paid regularly. However, their 

salary levels are generally inadequate, particularly at the lower levels of the hierarchy. Under 

terms of conditions adopted by the judiciary in 2003, the lowest paid grade of judicial support 

staff is that of court marshal grade SC iv, whose starting salary is K32,550 (US$251.39) per 

annum.211 Following a revision of civil service salaries in 2006, basic salaries of lower level staff 

in the judiciary are beneath those of civil servants at comparable levels. Thus, while the lowest 

salary in the judiciary is K32, 550 (US$251.39) per annum, the lowest salary in the civil service 

is K61 560. 

The judiciary has an internal disciplinary mechanism through which allegations of cor-

ruption or other misbehaviour by court administrative staff may be addressed. The chief courts 

administrator is responsible for disciplining court administrative staff, although this is done 

through a committee. However, the judiciary itself has acknowledged that its internal disciplinary 

system is ineffective.212

The judiciary considers a general lack of proper record-keeping to be one of its significant 

weaknesses:213

[T]he management of information in the judiciary is very poor. Often, 

in courts and administrative units, information is maintained manually 

in records that are labour intensive. Files, registers and case records are 

neither accurate nor secure. Consequently, incorrect data is collected and 

management decisions and cases are delayed and/or made from an unin-

formed position.214

Although the sector experienced rapid computerisation in the period between 2000 and 2005, 

most records are still generated, stored, processed and retrieved manually. This adversely affects 

the efficiency of the institutions and makes it difficult to generate information that can facilitate 

monitoring and evaluation of the implementation of plans. 

The fact that records are not secure means that their confidentiality cannot be guaranteed. 

In addition, the inaccuracy of the records makes it difficult for a party to find out easily at what 

stage his or her case is. The judiciary has plans to improve its record-keeping by, among other 

things, conducting a physical count of case files and reconciling them with registers, training 

court clerks in records management; providing court recording equipment in selected courts, 



improving supervision of court registries, developing the recording and transcribing system, and 

developing a judiciary database and management information system.215 Implementation of the 

plan had been scheduled to start in 2003 and to be completed by 2007 at the latest.216 However, 

by mid-2006, most of the activities had not been completed, and it appeared unlikely that the 

plan would be implemented within the envisaged timeframe. While it is commendable that the 

judiciary recognises the critical importance of good record-keeping, it is important that it urgently 

develop a realistic strategy for implementation of plans to address current shortcomings in the 

area. Given the failure in the past to achieve results within the intended timeframe, any newly 

proposed implementation plan must be informed by a realistic and honest assessment of the 

reasons for the past failure, and must incorporate a mechanism for monitoring and evaluating 

progress. The plan must also explore ways in which it can draw on resources from cross-sector 

government policies in the areas of information and communication technology.217

Physical conditions and facilities at courts are unsatisfactory. Most court buildings are in a poor 

state of repair. The High Court and the Supreme Court of Appeal in Blantyre are housed in build-

ings that are old and poorly maintained and furnished. Toilet facilities for the public are in a state 

of almost total disrepair. The High Court building in Lilongwe is also poorly maintained. Only 

the High Court premises in Mzuzu are relatively new and in a reasonable state of repair. 

In general, the judiciary has admitted that poor physical infrastructure is a significant 

problem that requires a strategic response, and has included in its development programme plans 

to rehabilitate and build court centres, as well as to establish building maintenance schemes.218

Once any piece of legislation has been passed, it is published in the Government Gazette, which 

any person or institution can subscribe to receive from the Government Printer upon the 

payment of a fee of K6 500 (US$50) per annum. Occasionally, the legislation is incorporated 

into the collection of the country’s legislation, which is published as a set of ten volumes entitled 

Laws of Malawi. These may be purchased at K10 000 (US$77) from the Ministry of Justice and 

Constitutional Affairs headquarters in Lilongwe. Copies of individual acts of Parliament can 

also be purchased from the Government Printer in Zomba. In practice, only the higher-ranking 

staff of the justice system have ready access to the full set of the Laws of Malawi or copies of 

the Government Gazette. During visits to premises of a cross-section of justice sector institu-

tions, including the national headquarters of the police service,219 Zomba Central Prison,220 the 



Ministry of Justice and Constitutional Affairs headquarters,221 the Office of the Ombudsman, 
222 the Malawi Human Rights Commission223 and magistrates’ courts in Lilongwe,224 the 

researcher for this report observed that, while most senior staff in these institutions had ready 

access to the full set of the Laws of Malawi, those at lower ranks did not. In the judiciary, for 

example, only judges of the High Court and Supreme Court of Appeal and senior professional 

magistrates had full sets of the Laws of Malawi in their offices. In Lilongwe, the country’s capital 

city, the researcher found an office shared by two resident magistrates which had virtually no stat-

utes, law reports or textbooks.225 Although the magistrates indicated that they borrowed copies 

of legislation from judges of the High Court whose offices are within walking distance of the 

premises of the magistrates’ court, this is not satisfactory, and is only possible where magistrates’ 

courts are close to one of the locations of the High Court.

Most mid to low level staff members of justice institutions gain access to texts of legislation 

only by borrowing copies from their senior colleagues or their institutions’ libraries where these 

are available. However, library facilities in justice sector institutions are too few and too poorly 

resourced to be able to meet the demand for access to legal texts by staff of the institutions and 

others. The judiciary has a library only in Blantyre, and most magistrates, particularly in remote 

rural areas, do not have access to most legislative texts because they are located too far away 

from both the library in Blantyre and the offices of judges in Blantyre, Lilongwe and Mzuzu.226

In general, library facilities in the other justice sector institutions are non-existent or do not hold 

adequate numbers of copies of texts of legislation that are up to date. Most mid- and low-level 

staff in the justice sector also cannot afford to purchase copies of legislation themselves because 

those that are offered for sale to the public are priced beyond their reach. For example, the 

Government Printer in Zomba sells a copy of the Constitution for K500 (US$3.86) and copies 

of the Penal Code and the Criminal Procedure and Evidence Code for K350 (US$2.70) each.227

Malawians live on less than the equivalent of US$1.00 per day. 

A number of lawyers and magistrates indicated that it was not easy to follow amendments 

to the law or to be confident that they were using the correct text of current legislation.228 Some 

of them were not sure, for example, whether the Wills and Inheritance Act229 was ever amended 

to criminalise the dispossession of widows and widowers of their rightful property by relatives 



of the deceased spouse.230 They attributed their lack of certainty about amendments to the law 

to the irregularity of law revision by the Ministry of Justice, and the failure of law firms and the 

judiciary to acquire copies of amendments in a regular and timely manner in sufficient numbers 

to enable access by all staff.

Case law is not easily available to justice system staff. In 2002, the IBA observed that ‘judges 

do not have access to comprehensive Malawian jurisprudence, and as such the development 

of Malawi’s own constitutional and common law principles is compromised.’231 This situation 

remains unchanged. 

Reports of judgments of the High Court and Supreme Court of Appeal are published by 

the judiciary in the Malawi Law Reports Series (formerly called the Africa Law Reports Malawi 

Series). The published reports are out of date: decisions made as long ago as 1994 have not 

yet been published. The law reports are relatively expensive and the offices of most staff in the 

justice sector do not have them. In the absence of up-to-date comprehensive law reporting, texts 

of court judgments are available to the public as ‘unreported cases’. Every person is entitled to 

subscribe to receive copies of all judgments of the High Court and Supreme Court of Appeal. 

In practice, inefficiencies in judgment delivery and post-delivery processing mean that even 

‘unpublished’ judgments tend to be relatively out of date by the time a member of the public can 

access them.232 Transcripts of judgments in the High Court and Supreme Court of Appeal are 

supplied to the participants in the case at a reasonable cost. However, there are significant delays 

in the preparation and supply of the transcripts. The problem also affects the processing of case 

records of magistrate court proceedings in preparation for appeals to the High Court. In the case 

of Chirambo and Chirwa v The Republic,233 the High Court observed that: ‘There are difficulties 

in processing appeals these days...The rules require the lower court to send to this Court a typed 

record of the lower court proceedings. Many times there is inadequate stationery. Most courts 

use typewriters. They have to redo the typescript every time there is a mistake.’234 As it happened, 

in the Chirambo case, by the time the record of the proceedings in the magistrates’ court was 

ready for the High Court appeal and that court quashed their original conviction, the appellants 

had already served their six-month sentence of imprisonment.

Expert commentary on the law is not easily available to justice staff and to others. There are very 

few textbooks that comment specifically on the application of Malawian law. Such commentary 

is found mainly in journal articles and other formats; though there is only one law journal 



published in Malawi.235 This limits the opportunities available to academics to comment on 

development of the law. The judiciary’s few libraries have a very limited number of journals and 

the overwhelming majority of judicial officers, particularly those in remote areas, have no access 

to expert commentary on the law. In general, court premises do not have adequate numbers of 

textbooks covering the areas of law that the courts deal with. Two magistrates interviewed in 

Lilongwe, for example, indicated that they had no access to basic legal textbooks in such impor-

tant areas as the law of torts and criminal law.

The general unavailability of printed expert commentary in the justice system is ameliorated 

by the availability of internet facilities to most senior staff of justice sector institutions, which, in 

theory, they may use to access online journals and other commentaries. In practice, the utility of 

the internet as a means of acquiring legal commentaries is limited because, due to infrastructural 

and technical constraints, internet in Malawi is expensive and inefficient.236 The vast majority 

of justice sector staff have no access to the internet and their best hope of accessing legal com-

mentaries is through journals, books and other literature in printed form. In practice, these are 

generally in very short supply. The judiciary’s own inevitable assessment of the situation in the 

Malawi Judiciary Development Programme 2003–2008 is that: ‘Inadequate provision of funda-

mental legal resources, such as books, case reports, statute books and gazettes, greatly constrains 

the performance of the judiciary in its administration of justice.’237 This welcome recognition of 

the problem must be followed up by initiatives aimed at improving the situation. These should 

include raising funds to invest in a large-scale expansion of facilities for printing, duplicating 

and distributing judgments of the High Court and Supreme Court of Appeal; raising the budg-

etary priority of funding for the acquisition of legal literature; developing fundraising proposals 

specifically aimed at soliciting donations of such literature from traditional and non-traditional 

development partners in the area of governance; and rationalising the current distribution of key 

resources such as statutes and law reports to ensure that they are widely available to all judicial 

personnel, including those who are based in rural areas.

The laws in Malawi affirm the general right of access to courts. In relation to criminal matters, 

section 42(2)(f)(i) of the Constitution provides that the right to a fair trial entitles a person 

charged with a criminal offence ‘to public trial before an independent and impartial court of 

law’.238 In addition, section 71(1)(a) of the Criminal Procedure and Evidence Code239 provides that 

all criminal proceedings must be held ‘in an open court to which the public may generally have 

access’ except where a court decides that it is expedient in the interests of justice or propriety ‘or 



for other sufficient reason’ to bar a particular individual or individuals or hold the trial or part of 

it behind closed doors. Members of the public are entitled to attend all judicial proceedings by 

virtue of section 60 of the Courts Act240 which provides that the proceedings of every court must 

be ‘carried on in open court to which the public may generally have access’. 

The right of the public to attend criminal trials does not extend to proceedings involving 

juvenile courts, hearings of cases involving people aged below 18 years or certain preliminary 

proceedings.241 The law also empowers judicial officers to bar members of the public from any 

hearing if such exclusion is ‘expedient in the interests of justice and propriety or for other suf-

ficient reason’.242 The scope of this power, which is not restricted, for example, to the protection 

of children or witnesses, is so wide as to be inconsistent with international standards relating 

to the public’s access to trials.243 There are no legal restrictions that are specifically targeted at 

journalists to limit their access of to information about the justice system or their reporting on it. 

Nevertheless, there are some laws of general application that could be used for this purpose on 

the pretext of national security, public order or morality.244

Prior to the establishment of the Crime and Justice Statistics Division of the National 

Statistical Office in 2002, the government did not have a mechanism for collating statistics 

from across various institutions in the justice sector. This might explain why the government 

did not make available statistics on the sector as a whole. Some individual institutions could 

make available statistics related to their operations. For example, information on the number of 

cases before the courts, the judgments rendered, and the appeals filed is always readily available 

from the registries of the High Court and Supreme Court of Appeal in Blantyre, Lilongwe and 

Mzuzu; statistics on the prison population and its distribution are readily available at the Prison 

Department headquarters in Zomba; and statistics on the police investigations and prosecutions 

are readily available at the headquarters of the police service in Lilongwe. The fact that statistics 

are collected by the various institutions and not consolidated means that there is no standardisa-

tion of their quality and their correlations cannot be established. The establishment of the Crime 

and Justice Statistics Division of the National Statistical Office is a welcome first step in address-

ing this problem as is the plan of the National Statistical Office to collect and publish statistics 

on crime, justice and governance on a regular basis.245 It is recommended that this plan be 

implemented urgently; that it cover justice in its broadest sense and not focus only on criminal 



justice; that its implementation be funded by the government rather than by donors; and that 

there be a well-defined time frame for the completion of capacity-building of local institutions by 

external institutions involved in the Crime and Justice Statistics Division, such as the Institute of 

Security Studies of South Africa. 

Some information about the justice sector is available online. Almost all the key institutions 

in the sector have websites.246 However, most of the sites contain limited information and are 

not updated regularly. This limits their utility as a source of reliable information. For example, 

in September 2005, the website for the judiciary had a list of justices of the High Court and 

Supreme Court of Appeal that had not yet been updated to reflect the retirement and appoint-

ment of judges made in 2004. There is an urgent need for institutions in the justice sector 

to set up and regularly update their websites. Given the importance of their role in the sector, 

some of the key institutions that need to set up websites as a matter of urgency are the Malawi 

Police Service and the Malawi Law Society. The rest of the institutions, including the judiciary, 

the Ombudsman, the Ministry of Justice and Constitutional Affairs, the Malawi Human Rights 

Commission and the Law Faculty of the University of Malawi must increase and update the 

content of their web pages also as a matter of urgency.





Under the Banda dictatorship the judiciary was subverted to become an organ of the one-party 

system. The executive exerted control over all levels of the court system, and in particular 

manipulated and extended the jurisdiction of ‘traditional courts’. The situation has dramati-

cally improved with the 1994 Constitution. Judges have been guaranteed independence and a 

number of procedures whereby the executive exerted its control over judicial officers have been 

abolished. In practice also, governments since 1994 have shown greater, though not total, respect 

for the independence of judges and lawyers. For judicial independence to be complete, however, 

judicial appointments need to be free of political manipulation. 

Judicial independence is protected by section 103(1) of the 1994 Constitution, which provides 

that: ‘All courts and all persons presiding over those courts shall exercise their functions, powers 

and duties independent of the influence and direction of any other person or authority’. Section 

103(2) grants the judiciary jurisdiction over all issues of a judicial nature and the exclusive author-

ity to decide whether any issue is within its competence.247 These constitutional provisions, and 

others which seek to protect judicial independence, including provisions that regulate judicial 

appointment, remuneration and security of tenure, cannot be amended without a national ref-

erendum.248



In keeping with international standards,249 judges in Malawi are exempt from civil liability 

for the actions they properly undertake in the exercise of their official duties. Section 61(1) of the 

1958 Courts Act (Act 1 of 1958) provides that ‘[n]o Judge, magistrate or other person acting judi-

cially shall be liable to be sued in any court for any act done or ordered to be done in discharge of 

his judicial duty….’ No law allows the removal of a judicial officer from office, or the application 

of disciplinary or administrative procedures, solely because his or her decision is overturned by 

a higher court on appeal.

There have been different views on whether the constitutional guarantees of judicial inde-

pendence translate into independence of judges in practice. On the one hand, some people 

believe that judicial independence is generally upheld. In 2004, for example, the president of 

the Malawi Law Society, while noting the possibility that some individual judges might have 

compromised their independence and that judicial independence was limited by the judiciary’s 

lack of financial autonomy, stated that: ‘I’d say our judiciary is about 90 per cent indepen-

dent.’250 Others have held a much less enthusiastic opinion on the independence of Malawian 

judges. For example, the ombudsman has stated that ‘[ j]udges are intimidated in this country…. 

The system is being tamed for the benefit of the few.’251 Despite the latter view, however, the 

balance of evidence suggests that ‘[i]n spite of many political and economic pressures and con-

straints, [the judiciary] has remained relatively independent and has facilitated the realisation 

of human rights including those to a fair trial, equality before the law and access to justice.’252

Independence of the judiciary as an institution and of judges as individuals is upheld certainly 

to a much higher degree than was the case before 1994, when Malawi was a one-party state and 

judicial independence was severely compromised, especially in the parallel ‘traditional court’ 

system.253

Although judicial independence has been better protected since Malawi adopted the 1994 

Constitution, it has occasionally come under threat. The most serious of such threats occurred 

in 2001 when the National Assembly used its power under section 119 of the Constitution to 

petition the president to remove from office three judges of the High Court for alleged incom-

petence and misconduct.254 One judge was accused of misconduct principally for authoring a 

magazine article questioning the validity of the electoral victory of the incumbent president; the 

alleged misconduct of the second judge was that he had granted bail to an opposition politician 



after official working hours, thereby supposedly showing that he was politically biased; and the 

third was accused of incompetence for allegedly violating the principle of separation of powers 

by issuing an injunction against Parliament. The Judicial Service Commission investigated the 

allegations but its findings were not made public. In the meantime, there was an outcry against 

the proposed removal of the judges by numerous local and foreign interested groups, including 

the Magistrates and Judges Association of Malawi, the Malawi Law Society, the International 

Commission of Jurists and the United Nations Commissioner for Human Rights, who argued 

that the impeachment amounted to blatant interference with judicial independence.255 In the 

event, the president did not remove the judges as requested by the National Assembly.

The judicial appointments process involves the president, Parliament and the Judicial Service 

Commission. The chief justice, who is head of the judiciary in Malawi, is appointed by the presi-

dent, but the National Assembly (the lower and currently only chamber of Parliament) must 

confirm the appointment with a minimum of two-thirds of members present and voting.256

Justices of the High Court and Supreme Court of Appeal are appointed by the president on 

the recommendation of the Judicial Service Commission.257 Members of the commission are 

themselves appointed by the president and consist of the chief justice (who is the chair), the 

chairperson of the Civil Service Commission, an appeal justice, a legal practitioner and a mag-

istrate. The last three are appointed by the president in consultation with the chief justice.258

Magistrates are appointed by the chief justice on the recommendation of the Judicial Service 

Commission.259

Despite these safeguards, there have been reports of political appointments in the judiciary. 

After its 2002 visit to Malawi, a delegation of the International Bar Association reported the 

existence of ‘allegations that in the recent judicial appointments round, political appointments 

were made by the Executive without reference to the Judicial Services Commission (JSC), which 

under the Constitution is empowered with the responsibility for judicial appointments.’260 Since 

communications between the president and the Judicial Service Commission are not transpar-

ent, it is not possible to substantiate such allegations definitively. However, in order to remove 

any suspicion that the Judicial Service Commission is bypassed in some judicial appointments, 

the whole process of judicial appointments must be made more transparent.

In order to make the judicial appointment procedures in Malawi more independent and, 

therefore, more consistent with international standards, the Constitution should be amended 

to reduce the current powers of the president in relation to the appointment of judges and 

members of the Judicial Service Commission. Concretely, the president’s power of appointment 



of High Court judges and members of the Judicial Service Commission should be subject to 

parliamentary confirmation as is the case with the power to appoint the chief justice.261 The 

independence of the judicial appointments process can also be enhanced by amending the 

Constitution to introduce institutional checks on the president’s power to appoint members of 

the Judicial Service Commission or to put in place a process by which members of the Judicial 

Service Committee are appointed by a body other than the Presidency, for example the Public 

Appointments Committee. Regardless of who the appointing authority is, it is also important 

to make the process more transparent, for example by requiring publication of full lists of 

applicants for judicial appointments and reports to the Public Appointments Committee of the 

reasons for not appointing unsuccessful applicants. If the membership of the Judicial Service 

Commission is more independent of the president, it will not only be less susceptible to political 

manipulation, but it will also be less likely to acquiesce to any attempt by the president to bypass 

it in the appointment of any judicial officer.

In considering the amendments to the Constitution suggested above, it is important to note 

that any substantive amendment of section 111, which provides for the appointment of judges, 

would require a referendum; while that of section 117, which relates to the appointment and 

composition of the Judicial Service Commission, would not.262

Once appointed, a judge enjoys security of tenure until the attainment of the retirement 

age of 65 years; magistrates, however, retire at the age of seventy years.263 A judge in Malawi 

can be removed only for malfeasance or incompetence in the performance of his or her judicial 

duties.264 The law does not permit the demotion of a judicial officer to a judicial position of lower 

rank and, in practice, no judicial officer has been so demoted. Appellate judges do not have the 

power to demote lower-level judicial officers. 

The Constitution does not require the composition of the judiciary to be representative of the 

population. (By contrast, South Africa’s constitution provides that ‘the need for the judiciary to 

reflect broadly the racial and gender composition of South Africa must be considered when judi-

cial appointments are made’.265) The most immediately obvious imbalance in the composition of 

the judiciary in Malawi is that of gender. Out of 24 justices of the High Court and Supreme Court 

of Appeal, only four are women.266 This translates into 16.6 per cent  of the total. Up-to-date 

records on the gender composition of magistrates’ courts were not available; but in 2001, there 

were reported to have been 15 female magistrates out of a total of 138 magistrates in the whole 



country.267 Women, therefore, constituted just slightly above 10 per cent of the total.268

The composition of the judiciary also does not reflect other demographic characteristics of 

the population. For example, the proportion of Muslims in the Malawian population is estimated 

to be between 20 and 30 per cent,269 but none of the judges of the High Court and Supreme 

Court of Appeal is a Muslim, and almost all are Christian. Similarly, although the population con-

sists of people of various races, all judicial officers in Malawi are black. There was no evidence to 

suggest that this has caused obvious public concern. The judiciary has not developed any strategy 

to address gender, racial or religious imbalances, and issues related to appointments in general 

are not included in the Malawi Judiciary Development Programme.270

It is less surprising that the judiciary has not addressed in its strategy a more controver-

sial demographic characteristic: regional identity. One body of opinion holds the view that the 

regional composition of the judiciary is inconsequential to its functioning and is, therefore, 

irrelevant in considering the representativeness of its composition.271 This view received judicial 

endorsement in the case of Nkhonjera v Concrete Pipe and Precast Ltd in which the defendant 

had applied for the judge in the case to recuse himself for fear of bias on the judge’s part since 

the judge and the plaintiff originally came from the same part of the country. In refusing the 

application, the judge stated that: ‘[T]his court does not think that it is the law that judges should 

not hear cases which involve people from the same district as the judge. In this court’s informed 

view, the test should be and remains, that the judge should not have interest in either the parties 

or the subject matter.’272 

Another body of opinion suggests that regional affinity between a judicial officer and a party 

to a case may unduly influence the officer to decide the case in favour of the party. A few years 

ago, this was suggested in a well-known column in a popular local newspaper and led to a libel 

suit in the case of Mwaungulu v Malawi News.273 The article in question had implied that in a 

number of his decisions, the plaintiff, who was the registrar of the High Court and Supreme 

Court of Appeal and whose judicial functions included the assessment of damages, had been 

biased in favour of parties from his region of origin. In part, the article alleged that: 



[A]t the moment, most of our present judges also come from the Northern 

Region.... Without any personal reflecting (sic) on the able judges from 

the Northern Region, some humble citizens have been concerned and 

suspicious about some recent judgments of the High Court where some 

persons (all from the Northern Region) have received extremely huge 

sums of money for damages awarded by a Judge/Registrar from the 

Northern Region.274

In the event, the defendants failed to substantiate their allegations and were found liable. 

However, the case showed that, in Malawi, public perceptions of likelihood of bias could be based 

on the regional identity of a judge. 

Given that many facets of public life in Malawi are perceived through the prism of regional-

ism,275 it is recommended that more in-depth research be carried out to determine the extent to 

which the regional composition of the judiciary influences public perceptions of judicial inde-

pendence and impartiality. The view expressed at the second roundtable meeting held to discuss 

this report that the regional identity of judges is inconsequential requires more critical reflection. 

Its validity must be tested in the light of the position taken in the constitutions of similarly plural 

societies where it is felt necessary to correlate the composition of the judiciary to that of the 

population. One obvious method of testing the view is to conduct social research in which a rep-

resentative sample of the Malawian population is asked whether they perceive the class, gender, 

regional and other characteristics of judicial officers to be relevant to their decision-making.

In general, judicial officers are properly qualified. However, there is inadequate training among 

the lay magistracy. This is the cadre of magistrates who do not possess a law degree and have 

only received basic legal training as explained below. This does not adequately equip them to 

handle all cases, particularly those which involve relatively difficult legal questions or are argued 

by lawyers. More generally, there is also little continuing legal education for all judicial officers.

The minimum qualifications required for appointment to the High Court or Supreme 

Court of Appeal are set down by the Constitution. According to section 112(1), a person may be 

appointed as a High Court judge if he or she is or has been judge of a court with unlimited juris-

diction or has been entitled to practise law in such a court for a period of at least ten years. 

There are no legal provisions spelling out the minimum qualifications for magistrates. 

In practice, though, there are two distinct tiers of the magistracy: resident magistrates and lay 

magistrates. The minimum academic qualification for resident magistrates is a university law 

degree; for lay magistrates it is a secondary school certificate, although in a few cases experience 



has been accepted in lieu of formal academic qualifications. According to research conducted by 

the International Foundation for Electoral Systems in 2004, the judiciary has acknowledged that 

‘most lay magistrates are inadequately trained resulting in poor service delivery and inconsisten-

cies in some judicial decisions.’276 One of the main reasons for the low qualifications of serving 

magistrates is that some of them were incorporated into the magistracy from what had been 

known prior to 2004 as traditional courts. Personnel in these courts had not been required to 

have much formal education and their integration into the judiciary resulted in an increase in 

under-qualified and inexperienced magistrates. 

Judges of the High Court and Supreme Court of Appeal and resident magistrates are gener-

ally holders of a law degree from the University of Malawi who would have undertaken the same 

course of study as all other lawyers. There is no specialised judicial training institution in the 

country and judicial officers learn their skills on the job. The only significant in-service training 

of judicial officers takes the form of informal short courses, seminars and workshops organised 

by various special interest groups including donors, human rights lobby groups, gender advo-

cates and international judicial organisations. Such training is available to few judicial officers 

and has a limited impact on the knowledge and skill levels within the judiciary. This falls short 

of the requirements of the Principles and Guidelines on the Right to a Fair Trial and Legal 

Assistance in Africa.277 These shortcomings should be overcome by the establishment of a more 

structured judicial training programme. In the medium to long term, such a programme should 

be undertaken within the framework of the judicial training institute that has been proposed by 

the judiciary itself. However, in the interim, the judiciary and other institutions involved in legal 

training should hold consultations to explore the possibility of a training programme hosted by 

any one of the existing training institutions. It is important that any such arrangement be based 

on the clear understanding that the programme in question is not a generic legal training pro-

gramme but one that is intended to impart specialist judicial skills.

The performance of judicial officers is evaluated by their superiors in the hierarchy. The 

mechanisms for such evaluation are not made public. Similarly, it is unclear how promotions 

are determined. The Constitution does not state the basis on which the president may promote 

judicial officers from the magistracy to the High Court and from the High Court to the Supreme 

Court. There are also no publicly available criteria for the elevation of a judicial officer to the 

position of chief justice.

In 1997, after years of lobbying by the judiciary and other interested groups, the govern-

ment revised the terms and conditions of service for judicial officers. Prior to the revision, it had 

been widely acknowledged that the salaries and benefits of judicial officers had been very low. 

United Nations agencies in the country have in the past observed that the low salaries had been 

a reflection of the country’s general situation rather than a deliberate attempt to undermine the 



courts.278 Nevertheless, poor conditions of service, including low salaries, were one reason why 

the judiciary had difficulties in recruiting and retaining professional staff. The revision of condi-

tions appears to have had a positive effect; to the extent that by 2001, the judiciary was attracting 

staff even from the private sector. In March 2001, for example, out of 11 candidates short-listed by 

the Judicial Service Commission for interviews for appointment to judicial office, 6 came from 

the private sector.279 Although the conditions of service of the higher-level judiciary appear to be 

relatively adequate in the Malawian context, this is less true for the lay magistracy. The salaries 

in general also fall in real value as they are overtaken by inflation and declining foreign exchange 

value. Below (Table 4.1) is a summary of some of the key elements in the remuneration package 

of judicial officers.

In addition to the remuneration and other benefits outlined in Table 4.1, judicial officers have 

other entitlements in common with other public servants of equivalent rank, including allow-

ances for travel and subsistence as well as telephone communication connected to the discharge 

of their official duties. However, they do not receive emoluments on specific civil cases. 

Training of judges in human rights law is inadequate but improving. Most judges of the High 

Court and Supreme Court of Appeal underwent their basic legal training when Malawi was a 

one-party state and the curriculum of the University of Malawi generally avoided subjects that 

could be interpreted to be critical of the government and its poor governance record. Thus, the 

law curriculum did not cover human rights extensively. The content of the constitutional law 

course was also based on principles of English constitutional law and did not cover in any sig-

nificant detail aspects of constitutional law fundamental to a liberal democracy. For this cadre of 

judicial officers, therefore, continuing legal education in human rights and constitutional law is 

a necessity. For any such programmes to be effective, they must not be ad hoc but systematic. 

They must also be grounded in the needs of the participants and not the priorities of whichever 

donor happens to fund them. With the passage of time, judges will increasingly come from the 

generation which underwent legal education in the post one-party state era when the curriculum 



included extensive coverage of human rights and the constitutional bases of liberal democracy. 

For such judges, the need for continuing education in human rights and constitutional law will 

not be as high as it is now for their colleagues trained during the repressive environment of the 

one-party political order.

Most professional magistrates are recent law graduates who underwent their training at a 

time when the curriculum had been modernised to include a substantial amount of material on 

human rights and liberal democratic constitutional law. For their part, a substantial number of 

lay magistrates have also had some training in human rights and constitutional law as part of 

the basic training that all magistrates undergo at the Staff Development Institute.280 In addition, 

some lay magistrates are also studying part-time for the University of Malawi Faculty of Law’s 

diploma, whose course content includes human rights and constitutional law.281 Although there 

are a number of opportunities for the formal academic training of magistrates in human rights 

and constitutional law, it has not been possible to accommodate all of them on the programmes. 

Nevertheless, some of them have benefited from various in-service training workshops, semi-

nars and conferences that have been organised by state institutions and non-governmental 

organisations with specific interests in human rights and constitutional law, including the 

United Nations Office of the High Commissioner for Human Rights.282

The impact of human rights and constitutional law training on the quality of judicial work 

must be constantly monitored and evaluated. It should not be assumed that the training neces-

sarily translates into an adequate appreciation of human rights by judicial officers. On the con-

trary, some magistrates who have received basic human rights and constitutional law training 

do not fully appreciate the practical significance of human rights, such as the right of a criminal 

defendant to remain silent.283

At least three institutions are involved in the development and enforcement of standards of 

judicial conduct. The most important of these is the Judicial Service Commission established 

under section 116 of the Constitution. The powers of the Commission are provided for under 

section 118 and include the authority ‘to exercise such disciplinary powers in relation to persons 

in judicial office subject to [the] Constitution….’ The other institution that has responsibility for 

enforcing standards of judicial conduct is Parliament, which has power under section 119(2) of 

the Constitution to remove a judge from office for misbehaviour or misconduct.

The professional conduct of judicial officers is governed primarily by norms that are set out 

in the judiciary’s Code of Conduct and Conditions of Service, 2003. The need for the code was 



identified by a task force set up in 1996 by the chief justice to make proposals for reforms of the 

criminal justice system. The task force noted that there was no such code in place although the 

Constitution provided that matters of discipline of judicial officers should be prescribed by an 

Act of Parliament.284 The Malawi Judiciary Development Programme 2003–2008 endorsed the 

idea,285 and, following consultation, judicial officers adopted the code in 2003.286 The code speci-

fies the penalties that the Judicial Service Commission may impose on any judicial officer other 

than a judge who is guilty of violating the Code of Conduct.287 Among the penalties specified by 

the code are severe reprimand, suspension with pay and dismissal. There is no code of conduct 

that applies to justices of appeal and judges of the High Court, and their discipline is governed 

by sections 118 and 119 of the Constitution which provides for an Act of Parliament to be adopted 

under which the Judicial Service Commission shall exercise disciplinary powers over all judicial 

officers. In addition, any judge guilty of misconduct or misbehaviour may be removed from 

office by the president following a petition by the National Assembly. Parliament has not passed 

any law to govern the disciplinary powers of the Judicial Service Commission over judges. It is, 

therefore, recommended that the Code of Conduct currently applicable to other judicial officers 

should also apply to judges, subject to the Constitution.

The Code of Conduct is not part of any statute, but is attached to the terms and conditions of 

service for judicial officers, and guides the Judicial Service Commission in assessing the fitness 

and suitability of any person for judicial office. The rules in the Code of Conduct oblige every 

judicial officer to uphold the integrity and independence of the judiciary; to avoid impropriety 

and appearance of impropriety in all activities; to perform the duties of judicial office impartially 

and diligently; to conduct extra-judicial activities so as to minimise the risk of conflict with judi-

cial duties and to refrain from active political activities.288

Between 2000 and 2005, no judicial officer of any subordinate court was removed from 

office or disciplined. Similarly, no justice of appeal or judge of the High Court was removed from 

office. As stated earlier, in 2001, there was an unsuccessful attempt initiated by the National 

Assembly to exercise its powers under section 119 of the Constitution to have three judges of the 

High Court removed from office on allegations of misbehaviour or incompetence.289 Following 

the National Assembly’s petition for the removal of the judges, the Judicial Service Commission 



held disciplinary hearings relating to judicial officers for the first time in its history. The 

Commission had no rules of procedure to guide the process and when two of the judges were 

summoned to a hearing on 16 January 2002 (charges against the third judge had been dropped 

in the interim), no formal charges or complaints were laid against the judges and no complain-

ants appeared, even though both the speaker of the National Assembly and attorney-general had 

been notified.290 After the hearing, the Judicial Service Commission submitted a report to the 

president who, after reviewing it, decided not to proceed further with the matter.291

The fact that no judicial officer has been removed from office for disciplinary reasons 

does not necessarily indicate that there are no cases of misconduct. The Malawi Judiciary 

Development Programme concedes that the judiciary and the Judicial Service Commission have 

failed to discipline judicial officers, partly because the two institutions have failed to enforce the 

Code of Conduct for the judiciary.292 This means that there have been no satisfactory means for 

proving any alleged misconduct or giving judicial officers accused of misconduct the opportunity 

to disprove such allegations. In order to address the problem, it is recommended that Parliament 

should pass legislation that gives legal force to the Code of Conduct for the judiciary and pro-

vides for the adoption of procedural rules to guide disciplinary hearings. Such legislation must 

conform to relevant international standards, including those contained in the United Nations 

Basic Principles on the Independence of the Judiciary and the Commonwealth (Latimer House) 

Principles on the Three Branches of Government.293

The law provides safeguards for the independence of the prosecution service. The service is 

headed by the director of public prosecutions (DPP) whose office is established by section 99(1) 

of the Constitution. Section 101(2) of the Constitution provides that in the exercise of his or her 

powers, the director of public prosecutions is subject to ‘the general or special directions of the 

attorney-general’ but is otherwise ‘independent of the direction or control of any other authority 

or person and in strict accordance with the law’. The attorney-general is the professional head 

of the Ministry of Justice and Constitutional Affairs and the prosecution service is a depart-

ment under his or her office.294 Directions from the attorney-general to the director of public 

prosecutions, therefore, have added weight because the former is higher in the administrative 



hierarchy than the latter. According to section 102(2) of the Constitution, the director of public 

prosecutions serves a five-year term of office, which may be renewed; and may be removed from 

office by the president prior to the expiry of the five-year term of office only on the grounds of 

incompetence, inability to exercise his or her functions impartially, incapacity or attainment of 

age of retirement.

But there have been instances where the executive has undermined the independence of 

the prosecution service by either violating the constitutional and legal guarantees of such inde-

pendence or by using the attorney-general’s powers of direction selectively to launch politically 

motivated investigations. Following elections held in May 2004, for example, the newly-elected 

president, Bingu Wa Mutharika, removed the director of public prosecutions from office before 

the expiry of his term of office on 31 December 2005. This decision was not justified by the 

president on either the grounds specified by section 102(2) of the Constitution or any other.295

Subsequently, the dismissed director of public prosecutions took legal action against the presi-

dent.296

The autonomy of the director of public prosecutions is restricted because he or she is 

required to act under ‘the general or special directions of the Attorney-General.’297 Historically, 

most attorneys-general have also been senior officials of their political parties. This increases 

the chances of an attorney-general using his or her constitutional power to give directions to 

the director of public prosecutions in order to advance narrow partisan interests over the public 

interest. The director of public prosecutions is also subject to the administrative authority of 

the attorney-general who occupies a higher level in the bureaucratic hierarchy of the Ministry 

of Justice and Constitutional Affairs than that of the former. Many participants at the second 

roundtable meeting to discuss the 2001 United Nations report298 were of the view that in order 

for the director of public prosecutions to operate autonomously and in the public interest, his 

or her office must have operational independence from that of the attorney-general. This was 

underscored by an apparent clash between the two offices in May 2006 in connection with the 

prosecution of the vice- president for treason. Following a statement by the director of public 

prosecutions that the state had no evidence against one of the accused persons in the case, the 

attorney-general publicly overruled the director’s decision in a statement made to the press.299 

When the president removed the attorney-general from office on 17 May 2006, the director of 

public prosecutions followed it up by stating to the press that he had taken full responsibility 



for the case from the date when the attorney-general was dismissed.300 In order to enhance the 

operational independence of the prosecution service in Malawi, it is recommended that section 

101(2) of the Constitution which obliges the director of public prosecutions to receive directions 

from the attorney-general should be repealed.

A related suggestion aims at enhancing the political independence of the office of the attor-

ney-general itself by requiring that the position should be held only by a public officer and never 

by a member of the cabinet, who is a politician by definition. This suggestion was made by a 

number of individuals and interest groups in submissions made to the Law Commission in the 

course of the constitutional review process in 2006. Adopting this idea requires an amendment 

to section 98(5) of the Constitution, which currently provides that the office of the attorney-

general ‘may either be the office of a Minister or may be a public office.’

Since 1994, there have been a number of occasions when some news media, non-govern-

mental organisations and political parties have accused the government of the day of politicising 

the prosecution service. For example, between 2004 and 2005, the government initiated the 

investigation and prosecution of former President Bakili Muluzi and his allies, including at least 

three former cabinet ministers, the then deputy director of research of the United Democratic 

Front party, two of the party’s members of Parliament and the current vice-president for alleged 

corruption and related offences.301 On the one hand, the investigations and prosecutions were 

criticised by some as motivated by political malice rather than the legitimate interests of the 

public;302 while on the other, the actions were justified as the legitimate performance of the 

government’s obligation to uphold the principles of accountability and transparency.303 There 

appears to be an element of truth in both assertions: the president himself has in the past 

admitted that, at least in the case of the prosecution of the two members of Parliament, the 

government’s action was ‘tit-for-tat’ after they had moved the motion for his impeachment in the 

National Assembly;304 at the same time, many agree that, during the tenure of President Muluzi, 



a significant degree of corruption was perpetrated by high-ranking government officials and that 

very few of them have been brought to account.305

Political interference in the independence of the prosecution service has been most evident 

in prosecution of crimes of corruption. The law limits the formal independence of the Anti-

Corruption Bureau which has emerged as an important prosecution agency under the Corrupt 

Practices Act.306 The director of the bureau is appointed by the president, albeit with approval by 

the Public Appointments Committee of Parliament. Moreover, the law requires that the bureau 

must seek the consent of the director of public prosecutions before commencing any prosecu-

tion.307 This means that prosecutions by the bureau are ultimately dependent on the approval of 

the executive branch of government. As the IBA noted, the proximity and close working relation-

ship between the DPP and the attorney-general result in ‘a clear risk of a lack of impartiality in 

investigating and prosecuting corruption cases.’

In September 2005, a former State House chief of staff made specific allegations of inappro-

priate political interference with the prosecution service. He was quoted by the media as having 

said that: ‘[The president] is using ACB [Anti-Corruption Bureau] to harass people he does not 

like. He is interfering with the Bureau, the office of the director of public prosecutions and 

the attorney-general.’308 In February 2006, the director of the Anti-Corruption Bureau denied 

allegations that the bureau was not even-handed in its prosecution of people suspected of being 

involved in corruption and was being used by the government to fight its political enemies.309

Such allegations of political interference must be understood in the context of the possible politi-

cal motivations of those who make them. Nevertheless, they are damaging to the confidence 

that the public have in the prosecution service, particularly when they come from someone who 

worked close to the president. 



By September 2005, the country had a total of 215 law graduates of the University of Malawi.310

This small number reflected the limited law student intake of the university, which produced 

its first law graduates in 1974. Although law graduates of other universities may be admitted 

to the Malawi bar,311 at present, the overwhelming majority practising are law graduates of the 

University of Malawi. It is, however, remarkable that out of a total of over 215 law graduates, 

only 170 had valid licences to practice in 2005.312 It was not possible to account for the shortfall 

except to note that some lawyers practise law without renewing their licences, others have died, 

while yet others have left the country for work or study elsewhere. Given the country’s popula-

tion of over 11 million, the total number of lawyers represents a very low per capita ratio and 

cannot adequately service the population. The shortage impacts upon the poor and vulnerable 

disproportionately because they cannot afford to pay for lawyers working in private practice to 

enforce their rights. The critical shortage of lawyers in the public service also has a direct impact 

on government finances. Between 1987 and 2001, for example, the Ministry of Justice did not 

have enough lawyers to defend the government in some cases, which resulted in a loss to the 

government of an estimated K283 million in payment of compensation following default judg-

ments.313

The composition of the legal profession is similar to that of the judiciary. According to 

records of the Malawi Law Society, out of the 170 lawyers who had renewed their licenses to 

practice by January 2006, only 10 per cent were women.314 There were no reliable statistics 

on the breakdown of the composition in terms of race, religion or other demographic criteria. 

Despite its political sensitivity, however, such information should be considered relevant to the 

better understanding of the internal and external professional and political dynamics of the 

legal profession in Malawi, particularly given the impact that communitarian identities, such as 

those based on regionalism, generally have on professional, social and political relations in the 

country. 



The University of Malawi is the only institution that trains lawyers in the country. The minimum 

qualification to enter for training as a lawyer in Malawi is one year of University of Malawi train-

ing completed with a credit grade, a satisfactory A-levels certificate (school-leaving exams), a 

diploma with credit or a university degree. The training programme lasts four years and covers 

both academic and practical training in traditional courses such as criminal law, contract, torts, 

evidence, civil procedure and criminal procedure. 

Since 1994, the University of Malawi has reviewed its curriculum for the Faculty of Law 

and included a substantial amount of content on human rights. The curriculum includes not 

only a full year course, but also human rights as an integral part of other courses, particularly 

Constitutional Law, Public International Law, Gender and the Law, Family Law, Labour Law and 

Criminal Procedure.315 On successful completion of the four-years training programme, gradu-

ates are awarded a Bachelor of Laws degree. Upon being awarded the law degree, a graduate may 

then be admitted to practice unconditionally, if he or she is employed by the government in a 

legal or judicial capacity; or on condition that he or she works under, and with supervision and 

control by, a lawyer who has been in practice without conditions for at least three years.316 After 

one year of being admitted conditionally, a lawyer may apply to the chief justice to have his or her 

conditions removed and if the chief justice receives ‘satisfactory proof’ that the applicant has met 

the necessary conditions, he or she shall order that the conditions be removed, thereby permit-

ting the applicant to practise law independently.317 There is neither any legal requirement for the 

Malawi Law Society to scrutinise new lawyers before their conditions to practice are removed, 

nor any evidence that the Malawi Law Society has done this in practice. On the other hand, the 

practice for initial admission of any lawyer is that the society is invited by the chief justice to 

indicate whether it has objections to the admission.

Ethics is discussed only as part of a broader course entitled Evidence, Advocacy and 

Ethics.318 Little time is, therefore, available for a rigorous study of the ethical duties of lawyers 

in the contemporary social, economic and political context. In the circumstances, it is only pos-

sible to cover the basic framework of professional ethics for lawyers.319 This does not adequately 

prepare lawyers for the ethical challenges that arise in practice.320 In any case, the current legal 

framework for ethics in Malawi is inadequate because it consists only of the broad norms in the 



Legal Education and Legal Practitioners Act321 and its subsidiary rules.322

There is no obligation on lawyers to undertake continuing legal education, although there is 

a definite professional need for it because economic, social and political developments are con-

tinually transforming the law and the context in which it is practised.323 Lawyers, therefore, need 

to update their knowledge, not only of developments in law but also in its related disciplines, if 

they are to perform their functions effectively, efficiently and consistently with current norms of 

human rights. 

Cases of physical or verbal harassment of lawyers in relation to the performance of their profes-

sional functions appear to be relatively rare. No evidence points to any significant incidence 

of direct personal threats and abuse of lawyers by state agents, disgruntled clients, relatives of 

victims of crime and accused persons. However, there was some evidence to suggest that the 

government occasionally harasses lawyers who are perceived to sympathise with the opposition.

In what the president of the Malawi Law Society termed ‘white-collar harassment,’ for example, 

successive governments have been suspected of withdrawing their legal business from such 

lawyers as a way of penalising them.324 Similarly, perceived affiliation to the government in 

power for the time being appears to be a criterion for deciding which lawyers in private practice 

are hired to act on behalf of the government.325 A different view expressed at the first stakehold-

ers’ workshop was that this was not harassment but a rational business choice by the government 

to do business with people it can trust.326 However, even though ‘white-collar’ harassment may 

exist, it affects few lawyers and, in general, there does not appear to be any breach of Article 16 

of the United Nations Basic Principles of the Role of Lawyers which requires governments to 

‘ensure that lawyers (a) are able to perform all of their professional functions without intimida-

tion, hindrance, harassment or improper interference.’

Although any government must have the freedom to hire lawyers of its choice, it must be 

guided by principles of transparency and accountability. In order to prevent the government from 

abusing its discretion by hiring and firing lawyers in a manner that is tantamount to harassment, 

some have suggested that the Ministry of Justice and Constitutional Affairs maintain a transpar-

ent list of lawyers with a sound track record in respective areas of specialisation. Lawyers, accord-

ing to the suggestion, can then be selected in an open process that adheres to the transparent 



procedures that obtain in the procurement of goods and services under the relevant legal frame-

work.327 The framework consists mainly of the Public Procurement Act (Act 8 of 2003), which 

requires that public institutions can only enter into contracts for the acquisition of goods and 

services after open tendering processes regulated and monitored by the Department of Public 

Procurement. In order for the selection process to be fair, it is recommended that the Ministry of 

Justice and Constitutional Affairs issue a public invitation to tender to all lawyers and not only to 

those on a pre-selected list of lawyers. 

The legal profession in Malawi is governed primarily by the Legal Education and Legal 

Practitioners Act (Act 20 of 1965). Section 21(1) of the act empowers the High Court to suspend, 

strike off the roll or admonish any practitioner who misleads the court; breaches certain stan-

dards of professional practice relating to the taking of instructions, fees and touting; is convicted 

of a criminal offence punishable by imprisonment for one year or more; or is guilty of conduct 

tending to bring the profession into disrepute. The High Court exercises this power either on 

its own initiative or upon application by the attorney-general. The Malawi Law Society, which is 

established by section 25 of the act, is also a critical part of the disciplinary system, particularly 

through its Disciplinary Committee. The committee is established under section 37 of the act 

and is composed of the solicitor-general328 and two other members elected by the Society.

The act empowers the committee to conduct inquiries into allegations of indiscipline made 

against practising lawyers and, in appropriate cases, refer the matter to the attorney-general who 

may apply to the High Court for an order suspending, striking off the roll or admonishing the 

lawyer in question.329 Where the committee is not satisfied that a prima facie case of indiscipline 

has been established against the lawyer, it is required to report this fact to the High Court, if the 

court had referred the matter to the committee in the first place, or to dismiss the case. Although 

it was not possible to access Malawi Law Society records on sanctions that have been imposed on 

lawyers for breaching discipline, the president of the Malawi Law Society suggested that the Society 

has received a number of complaints against lawyers mainly relating to allegations of overcharging 

for legal services, embezzlement of clients’ money and failure to secure judgments that are satisfac-

tory to the client.330 He also indicated that in a large number of cases, some of the allegations were 

based on a misunderstanding of the law and legal practice by clients. In the few cases in which 

allegations against lawyers were considered worthy of further action, the matters were referred to the 

Disciplinary Committee established under section 37 of the Legal Education and Legal Practitioners 

Act for its action. In at least three instances, lawyers have been barred or suspended from practice 

following allegations of financial misconduct in relation to clients’ funds.331



Both lawyers and members of the public feel that the system for enforcing discipline in the 

legal profession needs to improve in effectiveness and efficiency. In the opinion of the president 

of the Malawi Law Society, the system is inefficient because of structural reasons.332 First, the 

solicitor-general, who has historically chaired the disciplinary committee, is based in the capital 

city Lilongwe, while most practising lawyers and the seat of the Malawi Law Society are in 

Blantyre, the country’s main commercial centre. This makes it difficult to arrange full meetings 

of the committee. The law society president also attributed the inefficiency of the committee 

to the lack of specific funding for its operations. Although the attorney-general thought that 

funding could come from the Ministry of Justice, the judiciary and the Malawi Law Society,333

none of these institutions had a specific budget provision for facilitating meetings of the disci-

plinary committee. The president of the Malawi Law Society also attributed the ineffectiveness 

of the regime for disciplining lawyers on the committee’s lack of punitive powers334 and the 

absence of rules of procedure. It has also been observed that the mechanism may also not be 

effective because few members of the public are aware of its existence.335





Significant progress has been made since the 1994 Constitution in reforming the criminal 

justice system. Police officers have undergone extensive training in human rights and public 

order management aiming at transforming the police from an enforcer of the pre-1994 dictato-

rial rule to a more accountable institution. Laws that blatantly deprived perceived or real political 

opponents of their rights to a fair trial have been repealed. Measures have been taken to intro-

duce more civilian oversight of the prison system.

However, despite notable efforts to produce better policing, crime has been on a constant 

increase since 2001, due principally to the level of poverty in Malawi. Because of staff shortage, 

the prosecution service is faced with a large backlog of cases, resulting in unusually long pre-

trial detentions. Legal guarantees of fair trial introduced since the 1994 Constitution have not 

been followed in practice. Most criminal defendants are denied their right to legal representation 

because the level of poverty means that they cannot afford private lawyers and the government-

provided legal aid has limited availability. Prison overcrowding has been one of the most urgent 

challenges facing criminal justice in Malawi as the prison population has constantly increased 

and conditions of detention have deteriorated.

Malawi is listed as one of the poorest countries in the world,336 and a direct link has been estab-



lished between extreme poverty and crime.337 Theft and corruption, the two most common 

crimes, are directly linked to poverty, even though not completely explained by it.338

Recent efforts for better policing and internal reforms of the police service have not resulted 

in a decrease of crime. According to the 2004 Malawi National Crime Victimisation Survey 

conducted for the Crime and Justice Statistical Division of the National Statistical Office, 48.5 

per cent of the respondents indicated that they believed that crime had been on the increase 

since 2001, while 38.3 per cent believed that crime had in fact declined.339 The survey found that 

reporting of crimes in the country was relatively low, with the two most common crimes—theft 

of crops and theft of livestock—being the least reported.340

There are a number of mechanisms for collection of crime statistics in Malawi. The most 

comprehensive mechanism is operated by the police service through its Research and Planning 

Branch which collects, collates and analyses statistics gathered from all police stations across the 

country. However, these statistics are not widely published. They are primarily used to inform 

the police’s own strategic and operational planning, thus the combination of research and plan-

ning activities into one branch of the police. Apart from collecting crime statistics, the branch 

is involved in coordinating strategic and operational plans of the various sections of the police, 

preparing annual operational plans and budgets and monitoring implementation of annual 

plans of the branches of the service.341

The National Statistical Office also collects crime statistics, mainly from surveys conducted 

by its Crime and Justice Division. The figures that the two mechanisms reveal are reasonably 

credible and useful. The statistics from the police are based on reports from stations that are 

directly involved in gathering of primary data on crime at a national level. For its part, the Crime 

and Justice Division of the National Statistical Office conducts scientific surveys whose credibil-

ity is implicit in the involvement of reputable organisations in the area such as South Africa’s 

Institute for Security Studies which provides the Division with technical assistance.342

The prison service has also combined research and planning into one unit, so that research 

can feed directly into planning.343



According to data held by the Research and Planning Branch of the police service, during 2004 

there were 151 530 reports of crimes made to the police, and arrests of 103 053 people as criminal 

suspects. Out of these, 49 435 were prosecuted, 43 062 of which were convicted. This means 

that 48 per cent of arrests resulted in prosecutions, while 87 per cent of prosecutions resulted 

in convictions. 

These figures suggest either that most arrests are based on evidence that is not suffi-

cient to justify prosecution, or that there is a large backlog in prosecutions. Director of Public 

Prosecutions Ishmael Wadi seemed to confirm the latter. In an interview in November 2005 he 

told a New York Times reporter that his office ‘had a backlog of 44 untried fraud and tax-evasion 

cases, 173 robbery and theft cases, 388 fatal accident cases and 867 homicide cases.’344

These figures also indicate a remarkably high conviction rate, which may be a reflection of 

the effectiveness of the prosecutions and/or the limitations of the defence in most cases due to 

the lack of adequate legal representation for the vast majority of criminal defendants. Further 

research is required to determine definitively the reason why most people who are arrested are 

not prosecuted, and why the conviction rate among those who are prosecuted is so high. Such 

research would inform policy aimed at, among other things, improving the quality of criminal 

investigations and evaluating the quality of the defence in criminal prosecutions. 

The low reported rate for crimes and the failure to prosecute reported crimes mean that these 

figures do not provide the full picture of the incidence of crime in Malawi. The 2004 National 

Victimisation Survey reported that victims of theft of crops and theft of livestock were most likely 

to say that the crime was not important enough to report or that there was no chance that their 

property would be recovered.345 On the other hand, in the case of corruption, the next most 

common crime, failure to prosecute has been largely the consequence of the competing powers 

of the Anti-Corruption Bureau (ACB) and the DPP. Particularly, the requirement that the ACB 

seek the consent of the DPP before a case can be sent for prosecution has resulted in delays and 

impunity. According to a recent study, ‘over the past ten years the ACB has been unable to proceed 

with certain cases despite full investigation owing to the DPP’s reluctance to give his consent.’

Despite low reporting of theft and failure to prosecute a number of incidences of corrup-

tion, in general, impunity for criminal offences does not appear to be widespread. The police 

and the courts enjoy much public confidence. The 2004 National Victimisation Survey reported 

that public perceptions of the police and the courts were ‘overwhelmingly positive’, with 70.3 per 

cent of respondents reporting that they believed that the police were doing a good job, and 87.7 

per cent of respondents saying that they believed that the courts were performing their functions 

satisfactorily.346 The prosecution service also delivers high conviction rates, thereby contributing 

to the deterrent aspect of the criminal justice system. These findings indicate that the criminal 

justice system not only enjoys a high degree of legitimacy, but also that its institutions can rely 



on public goodwill to support any requests for additional public funding to finance the various 

reforms that this report has recommended.

However, there have been a number of occasions when political influences have led to 

some degree of impunity being tolerated by key institutions in the system. A good example is 

the attitude the police showed at times during the political tension that surrounded the debate on 

the extension of the presidential terms of office in 2002. During this period, the media reported 

several incidents in which ruling party supporters assaulted some real and perceived opponents 

of the proposal to extend the presidential term. In one case, an opposition supporter was so badly 

injured that he required surgery yet no one was arrested or prosecuted for the offence although 

it had been committed in full view of several police officers.347 Similarly, on the day the results 

of the 2004 elections were announced, the head of one of the country’s most prominent human 

rights NGOs was assaulted by ruling party supporters in full view of several police officers 

outside the Electoral Commission’s national tally centre; again, no one was arrested.348 Since the 

effective change of government after the elections, the prosecution service has prosecuted some  

cases of political violence ignored under the previous regime.

The primary responsibility for public order and public safety is vested in the Malawi Police 

Service. The Malawi Police Service is established by the Constitution and regulated by the Police 

Act.349 The police service has approximately 7 000 men and women, divided into the follow-

ing branches: general duties, mobile service, criminal investigations, road traffic, community 

policing, prosecutions, research and planning, radio communications and public relations.350 In 

2005, this was estimated to represent a per capita ratio of 1:1 400.351 The ratio in the same year 



was 1:395 for South Africa352 and 1:277 for Botswana.353 In total, the Malawi police is organised 

into 33 stations, eight sub-stations, 36 posts and 147 sub-units.354

The current Police Act, which is the main law governing the day-to-day operations of the 

police, has been in force since 1946. Although the act has been amended on a number of occa-

sions since independence, the amendments have mainly involved minor restructuring of the 

administrative hierarchy of the police and reforms of its disciplinary regime. The amendments 

have not contributed to any fundamental change in the mission or the operations of the service. 

The major institutional reforms have not resulted from legal amendments but organisational 

re-orientation most notably through the police reform programme funded by DFID.355 The 

programme became operational in 1997 and has helped the police to adapt to current norms of 

policing, including those that seek to protect human rights, uphold the rule of law and promote 

accountability and efficiency. The main effort to reform the law governing the police has been 

made by the Law Commission,356 which has proposed the replacement of the Police Act with leg-

islation that is more compliant with current requirements of the Constitution and international 

human rights standards. The proposals for reform suggested by the Law Commission and put 

forward in a draft Police Bill include a provision that would make ‘the protection of fundamental 

freedoms and rights of individuals’ one of the general functions of the police service.357 Other 

innovations proposed by the Police Bill include provision for the independence of internal disci-

plinary committees and the establishment of community policing fora, a lay visitors’ scheme and 

an independent police complaints commission.358

Another area where legal reform is needed is the regulation of intelligence services. In addi-

tion to the intelligence branches of the defence forces, Malawi also had a National Intelligence 

Bureau which operated without a specific statutory mandate until it was disbanded in early 

2005.359 The bureau had operated outside of the structures of the police and defence force struc-

tures and answered directly to the office of the president and cabinet. In order to make intelli-

gence services more accountable, it is recommended that they must be established in accordance 

with clear legal mandates whose performance must be subject to accountability mechanisms.

In general, it is uncommon for military units to be used for civilian police work. The police 

mobile service is a paramilitary branch of the police that is engaged mainly in maintaining public 

order. It is also used in civilian police work to supplement the operations of other branches. On 

a number of occasions, the army has also been used to augment the police service in conducting 



crime-fighting operations. The operations have involved army and police personnel in conduct-

ing widespread searches in certain urban areas to seek out stolen property and other evidence 

of crime. According to the police, during such operations overall command is retained by the 

police.360

The minimum academic qualification required to become a police officer is a pass in the 

Malawi School Certificate of Education, which is obtained after at least four years in second-

ary school. The requirement of a school certificate is fairly recent and there are many police 

officers who entered the service when the minimum requirement was lower. Such officers are 

likely to have limited literacy, which is likely to undermine their competence. The basic pay of 

a police officer entering at the lowest level is higher than for a person entering the civil service 

at a similar level. Nevertheless, at about K7 000 (the equivalent of US$54) per month, the pay 

is inadequate to provide police officers with a reasonable standard of living. In June 2006, the 

Centre for Social Concern, a reputable NGO, estimated that to meet the minimum require-

ments for basic necessities, a family of six living in Lilongwe requires a minimum of K27 106 

(US$210) per month.361

The police service has three main training centres: Police Training School in Blantyre for 

the basic training of recruits, Police Training College in Zomba for in-service training of officer 

cadets and Mtakataka Police College wing for specialist training, particularly of the paramilitary 

Police Mobile Service. According to the police, training in all these institutions has been adapted 

in the recent past to include human rights standards and minimum use of force.362

Police officers also undergo ad hoc human rights training which is facilitated by various 

governmental agencies and NGOs. One governmental agency that has assisted the police in this 

regard is the Inter-Ministerial Committee on Human Rights and Democracy, which consists 

of representatives of various government ministries and aims at promoting human rights and 

democracy through projects implemented through governmental and non-governmental actors. 

Acting through its Democracy Consolidation Programme, the Inter-Ministerial Committee on 

Human Rights and Democracy has, among other things, provided funding to the police and 

an NGO, the Malawi Human Rights Resource Centre, to conduct a baseline survey on human 

rights knowledge levels in the police service, develop a human rights training manual for the 

police, develop and distribute a human rights source book and develop and disseminate public 

awareness campaign materials on human rights standards and law enforcement.363 Training 

workshops in human rights for senior police officers have also been conducted by various NGOs. 

A recent example is a human rights training workshop for police executive managers conducted 



by the Centre for Human Rights and Rehabilitation (CHRR) in collaboration with the Human 

Rights Resource Centre and the police service in June 2005.364

In addition to the police institutions, the government-supported Staff Development Institute 

offers a training programme in prosecution skills for police officers, which includes training in 

human rights and constitutional law.365 A limited number of police officers have also received 

training in specialised techniques or approaches to modern policing, which takes into account 

the rights of the victim. A good example of such training is that which the Community Policing 

Branch delivered in the period between February and August 2005 to 75 victim support coordina-

tors, 60 rapid response officers, and 32 urban zone policing officers.366 However, it is also in spe-

cialised areas that the training levels in the police remain low, leading to critical shortages in the 

capacity of the service. For example, concern was expressed by at least one commissioner of police 

that there are critical gaps in the training of certain sections of the service, including those respon-

sible for investigating crime.367 It was pointed out that the whole service has no person trained in 

handwriting analysis, the only expert having died a few years ago. There is similarly no training 

or equipment in forensic techniques. In cases of need, samples of handwriting and other foren-

sic evidence are sent at very high cost for analysis in countries such as South Africa. Although 

handwriting analysis does not have higher priority in comparison to other policing needs, the total 

absence of an expert in the country is a matter of concern. At least in other areas such as medico-

legal expertise in sexual assault cases, the police’s own resources can be supplemented by those 

of public institutions that exist in the country such as the University of Malawi, which has some 

expertise in medicine at the College of Medicine, and DNA analysis, at Chancellor College. 

Matters of police discipline are provided for in detail in the Police Act. Part V of the act is effec-

tively a code of conduct, in that it sets out norms of both official and personal behaviour and lays 

down the punishments that may be imposed in cases of breach of the norms. Almost none of the 

provisions include any specific requirement that obliges police officers to comply with national 

or international human rights standards. The only exception is section 39(14), which makes it an 

offence for a police officer to threaten or use unjustifiable violence or to abuse any person in his 

custody. In effect, this requires compliance with the human rights standard which protects every 

person from torture or cruel, inhuman or degrading treatment or punishment.368 The code also 

does not make reference to equal protection for all, something that will change when the Police 

Bill proposed by the Law Commission becomes law. 



Since 1996, the Public Service Act has required all public service institutions to abide by the 

principle of non-discrimination. However, this obligation is not restated in the Police Act. This is 

one of the weaknesses of the act that the Police Bill proposed by the Law Commission addresses. 

Although the bill does not mention non-discrimination expressly, it does so by implication in the 

provision that one of the obligations of the service is the protection of ‘fundamental freedoms 

and rights of individuals’369 since one of the human rights that the Constitution expressly guar-

antees is that of every person not to be discriminated against.370

There is evidence to suggest that, in practice, police treat members of certain sections of 

the population less favourably than others. For example, according to the Malawi chapter of the 

Women and Law in Southern Africa Research and Education Trust (WLSA), women are treated 

less favourably than men when they seek police intervention, particularly where they are com-

plaining of domestic violence.371

The police have also been accused of not providing equal protection to members and sup-

porters of the party in power and those affiliated to opposition parties. A research study of public 

perceptions of the police conducted by the Centre for Social Research of the University of Malawi 

in 1998 found that to a significant extent, the members of the public perceived the police to be 

politically biased.372 The perception appears to have persisted; in 2004, the EU Observer Mission 

to the 2004 elections found that the police were widely perceived to be close to the ruling party. 

The police were also perceived to provide preferential treatment at the expense of the poor.373

There is no readily available evidence to indicate definitively whether the police continue to 

be perceived to be, or are, biased against particular vulnerable groups. The recent establishment of 

Victim Support Units should help to improve support provided to victims of crime who belong to 

vulnerable groups. For a long time, the government’s failure to enact legislation aimed at improving 

the protection of vulnerable people within the home, especially women and children, had limited 

the potential for implementing any strategy for action. In April 2006, the Prevention of Domestic 

Violence Act was finally enacted.374 This is an important step forward, even though some civil society 

and professional organisations have criticised the act for failing to take sufficient account of Malawi’s 

cultural realities and imposing unrealistic penalties on perpetrators of domestic violence.375



Historically, ‘police abuse has been one of the most serious and divisive human rights violations 

in Malawi.’376 However, since the introduction of the police reform project, attempts have been 

made to reduce the problem through various initiatives including training of police officers 

to maintain public order in a manner that is consistent with human rights and international 

standards of policing in democracies.377 In spite of the reform efforts, however, there have been 

credible allegations of abuse in recent years. 

In 2001, the Special Rapporteur on Prisons of the African Commission on Human and 

Peoples’ Rights visited Malawian prisons and police stations and reported a number of serious 

allegations of abuse. The Rapporteur reported allegations of police beatings and ill-treatment 

of suspects mainly to extract confessions.378 Instances of verbal, physical and sexual abuse of 

female suspects by individual police officers have also been reported.379

More recently, the same observation has been made by Amnesty International which, in 

its 2005 report, states that ‘the torture and ill-treatment of suspects and deaths in custody were 

reported to continue’ and cites the examples of the cases of Wekha Maguja and Gift Chikani, 

who were allegedly beaten, and Hannah Kapaluma, who was allegedly beaten and sexually 

assaulted by police officers. Other alleged abuses have been so serious as to have resulted in 

death. Examples cited by Amnesty International include the cases of Mabvuto Maguja, who died 

on 23 May 2004 after police apparently beat him following his arrest in Lilongwe; 10-year-old 

Epiphania Bonjesi, who was fatally shot during attempts by the police to quell a riot that had 

erupted in Blantyre following the announcement of the results of the 2004 presidential elec-

tions; and Fanikiso Phiri, a university student who was shot dead by police during a riot at a 

constituent college of the University of Malawi.380 In June 2005, the media also reported the 

death in police custody of 12-year old Mabvuto Bakali.381

These reports by the media and human rights organisations suggest that police abuses are 

frequent enough to be a matter of urgent concern. The concern is heightened by the delay in the 

enactment into law of the Police Bill proposed by the Law Commission. Among other things, the 

bill states that one of the general functions of the police service is the protection of fundamental 

rights and freedoms.382 According to the commission, reforms to police law may contribute to 



a change of behaviour of police officers and enhance respect for human rights within the police 

service.383

There is no independent civilian mechanism to handle complaints about police conduct made 

by members of the public. The Police Act provides that any complaints against the activities of 

police personnel must be submitted to the police hierarchy for investigation; although in prac-

tice they may also be made to the Malawi Human Rights Commission, the ombudsman and 

the courts. The effectiveness of the mechanism for internal investigation of abuse in the police 

is debatable. For example, by February 2006, the police had not published reports of internal 

investigations into the use of live ammunition in 2001 and 2005 to control crowds, which in 

at least two cases had resulted in the death of civilians.384 There is currently no specific legal 

obligation that requires the police to publish information related to their internal investigations 

of complaints or alleged abuse. 

Although both the Human Rights Commission and the Office of the Ombudsman can 

investigate police abuse, the constitutional powers of the Human Rights Commission are very 

wide, covering the investigation of all human rights violations, and the commission does not spe-

cialise in nor necessarily prioritise investigation of complaints about police abuses. For its part, 

the Office of the Ombudsman has a considerable backlog of cases and cannot guarantee efficient 

handling of complaints against police abuses. The same is true of the courts. 

Despite their limitations, the police, the Human Rights Commission, the ombudsman and 

the courts have been able to bring to account police officers who have abused their power. For 

example, the High Court has awarded damages to victims of police abuses who have sued the 

police for assault, battery and false imprisonment.385 However, the seriousness with which some 

courts have taken police abuses is debatable because in assessing the compensation to be paid to 

victims they have treated such cases as if the perpetrators were ordinary citizens and not officers 

of the law. One example of such a case is that of Makuludzo v Attorney General,386 where the High 

Court, in assessing damages in relation to an assault by police officers, cited a case involving an 

assault committed by a group of civilians. The court did not award punitive damages despite the 

legal principle that permits courts to award such damages for torts arising out of abuse of power 



by public officials.387

The courts have also not always demonstrated serious disapproval of police abuses in the 

area of criminal law. In some cases, courts have upheld section 176(1) of the Criminal Procedure 

and Evidence Code,388 which, in part, permits courts to admit confessions as evidence even 

if they were ‘not freely and voluntarily made.’ This directly contradicts section 42(2)(2) of the 

Constitution which guarantees every person the right ‘not to be compelled to make a confession 

or admission which could be used in evidence against him or her.’ The High Court has held 

that the inconsistency between the two provisions either renders the former invalid389 or, at the 

very least, compels the court to exclude the tainted evidence as a way of providing an effective 

remedy for a violation of a constitutional right.390 Although this suggests that courts take the use 

of force or duress by the police seriously, there are other cases that send signals in the opposite 

direction. An example is the case of Bokhobokho and Jonathan v The Republic,391 in which persons 

accused of murder claimed that they had made confessions as a result of beatings by the police. 

The Supreme Court of Appeal held that the confessions were admissible as evidence even if they 

may not have been made freely and voluntarily. Courts would give a clearer signal to the security 

forces that police abuses are unacceptable if they categorically refused to admit evidence obtained 

by duress.392

Internal investigations of the police appear to be ineffective. Although various other institu-

tions handle complaints against the police, the Law Commission and others are calling for an 

independent authority that will focus exclusively on such complaints. The Law Commission’s 

proposed Police Bill would establish such an authority.393 The effectiveness of the proposed 

police complaints authority will depend on, among other things, public awareness of the author-

ity and its mandate, the authority’s adequate financial and operational independence, effective 



mechanisms for enforcing the authority’s accountability and the cooperation of the police service. 

It is recommended that Parliament enact the bill into law, and ensure that it includes provisions 

for a complaints authority which is independent, accountable and entitled to the cooperation of 

the police service. 

There are few institutional mechanisms at national, regional or local level that facilitate consulta-

tions with civilians on policing strategies and deployment of police resources. At national level, 

significant civilian input into policing priorities occurs in Parliament during the budget debate 

and ministerial question time, and through oversight by Parliament’s Committee on Defence 

and Security. In both cases, members of Parliament may influence the priorities of the police. 

Parliament and its committees are dominated by the party with the majority in Parliament and 

may, therefore, base their policing priorities only on narrow partisan interests. In any case, 

though, the effectiveness of Parliament’s oversight powers over the process of formulating, 

implementing and evaluating the budget are limited by the lack of capacity and resources in the 

relevant parliamentary committees, including the Parliamentary Committee on Defence and 

Security, and inadequate commitment to the poverty reduction policy by which the budget ought 

to be driven.394

Although there is no legislation that specifically establishes formal community policing 

structures, the law makes some provision for a limited degree of civilian involvement in local 

policing. Section 14 of the Local Government Act395 places upon local authorities the obligation 

to work with the police. However, a police survey conducted in July 2001 found that, in practice, 

there was no significant involvement by local authorities in community policing.396 Despite the 

general ineffectiveness of the mechanisms under the Local Government Act, there is a signifi-

cant degree of civilian involvement in policing at the local level through the community policing 

initiative established by the police service in 1997. In that year, the police service established a 

Community Policing Branch. Currently headed by a deputy commissioner of police, the branch 

has established a hierarchy of community policing structures, bringing together representatives 

of the community and the police. These fora can potentially facilitate effective civilian input 

into the development and implementation of policing priorities. By September 2005, the police 

service had facilitated the establishment of four regional committees, 33 station-level committees 

and 970 youth clubs.397

Among other things, the committees provide elected civilian members of the community 

whom they represent an opportunity to express their views on policing priorities in their area. 



However, it is not clear whether such civilian input at the local level has any significant influence 

on policing priorities—which rather appear to be decided centrally. In any case, the committees 

operate in only a few communities in the country. The committees have the potential to be a 

critical point of contact between police and civilians and should be made more effective. It is, 

therefore, necessary to establish a mechanism to monitor and assess their current levels of effec-

tiveness, and to identify the factors that affect that effectiveness with a view to recommending 

and implementing appropriate interventions. As a starting point, there should be a rapid assess-

ment of the committees aimed at generating some baseline information in order to develop 

specific medium- and long-term recommendations.

The Police Bill proposed by the Law Commission includes provisions setting out the objec-

tives of community policing and the establishment and functions of community police fora.398

In a number of cases, civilians have organised themselves in private neighbourhood watch 

schemes outside of the framework of the officially sanctioned community policing framework. It 

is difficult to judge the success of these unofficial neighbourhood watch schemes mainly because 

there is no readily available official information on them. Anecdotal evidence suggests that the 

schemes contribute to the deterrence of crime in the areas in which they operate. However, there 

are also indications that in some cases, neighbourhood watch groups have been guilty of the 

abuse of criminal suspects whom they apprehend. According to research conducted in 2005, 

unofficial neighbourhood watches are informal, gang-like vigilante organisations which respond 

to crime in an ad hoc manner, sometimes patrolling areas and, more often, tracking down the 

supposed offenders and handing out immediate, retributive justice.399A third of the respondents 

interviewed for the research who knew of such groups in their area of residence reported that 

these groups handed out punishment on their own without taking the suspect to the police; and 

nearly one-quarter of the respondents reported that they had personally seen these groups mete 

out such physical punishment to suspects. 

Historically, legal representation of criminal defendants has not always received popular support 

in the country. The right to legal representation was further eroded within the climate of political 

hostility during the Banda dictatorship. The Legal Aid Act,400 passed soon after independence, 

mandated the government to provide pro bono legal representation to civil litigants and crimi-

nal defendants. But the act was undermined in the 1970s when successive amendments to the 

Traditional Courts Act effectively granted traditional courts exclusive jurisdiction in murder, rape 

and treason cases pressed against real or perceived political opponents.401 As a result, from 1969 

to 1994, no person was entitled to legal representation in trials in traditional courts except if the 



minister responsible for justice authorised such representation.402 The position changed with 

the 1994 Constitution, which guarantees every person the right to be represented by a lawyer of 

his or her choice; or, where it is required in the interests of justice, to be provided with a lawyer 

at the expense of the state.403 This is broadly consistent with the standards set down in interna-

tional human rights treaties and other norms such as the locally generated Lilongwe Declaration 

on Accessing Legal Aid in the Criminal Justice System in Africa.404

Due to staff shortages, the Legal Aid Department of the Ministry of Justice has limited capac-

ity to fulfil its mandate. In September 2005, the department had a total of 10 lawyers and was, 

therefore, unable to meet the high demand that arises from the fact that most Malawians cannot 

afford to hire private lawyers.405 This was underscored as follows in a report by the Prisons 

Inspectorate:

In practice, most detainees who are awaiting trial do not benefit from 

legal representation. The Legal Aid Department of the Ministry of Justice 

is understaffed and under-resourced…. This is not likely to change soon, 

given [among other reasons] the small number of lawyers graduating each 

year, [and] the inability of Government to provide adequate salaries to 

retain lawyers who end up leaving for the private sector.406

Though there are no reliable statistics, judicial officers and lawyers estimate that fewer than 

10 per cent of criminal defendants are represented.407 The exception is in homicide cases 

in which the practice is that all defendants are represented either by private lawyers of their 

choice or lawyers supplied by the department of legal aid.408 However, given the low numbers 

of lawyers with substantial experience, many defendants are not able to obtain the services 

of lawyers who meet the requirements of the United Nations Basic Principles on the Role of 

Lawyers (1990) which are that the right to legal representation entitles a person to have a lawyer 

of ‘experience and competence commensurate with the nature of the offence’ to provide ‘effective 

legal assistance’.409 As it happens, in Malawi, defendants charged with murder are sometimes 



assisted by lawyers who have less than one year’s experience in legal practice,410 which, arguably, 

violates international guarantees of fair trial.411

A number of bodies have undertaken initiatives to supplement the provision of legal aid 

by the Department of Legal Aid. NGOs such as Civil Liberties Committee (CILIC), Centre for 

Advice and Research and Education in Rights (Malawi CARER), Women Lawyers Association 

and Malawi Law Society provide some pro bono legal services, including representation in litiga-

tion. The NGOs are supported in this activity by development partners and state institutions. 

A recent example is an arrangement which was agreed between the Lilongwe Chapter of the 

Malawi Law Society and the Malawi Human Rights Commission in August 2005. Essentially, 

the agreement requires the Commission, with funding from the United Nations Development 

Programme (UNDP), to facilitate the delivery of pro bono legal services to its complainants by 

lawyers who are members of the Malawi Law Society.412

In the absence of sufficient numbers of lawyers, paralegals provide a very valuable service in 

providing legal services to criminal defendants. The most extensive paralegal scheme in Malawi 

is the Paralegal Advisory Service. (See the case study below)



The official language of the courts in Malawi is English. Yet it is estimated that less than one per 

cent of the population can understand the language.413 The Constitution does guarantee every 

person the right to be tried in a language which he or she understands or, failing this, to have 

the proceedings interpreted to him or her, at the expense of the state, into a language which he 

or she understands.414 In practice, the judiciary ensures that there is an interpreter in any case 

in which the defendant does not understand English. 

Nonetheless, language is a major barrier to defendants’ understanding of proceedings. 

According to a study conducted in 2002, the use of English in magistrates’ courts hampers com-

munication between magistrates and litigants—standards of interpretation were poor, particularly 

in relation to technical words—and limits the ability of magistrates to write clear judgments that 

analyse evidence adequately.415 It is recommended that courts be permitted to use Chichewa, the 



national language, if it is clear that parties may not fully understand English. Second, only people 

who have a good working understanding of English should be appointed as magistrates; because 

even in cases in which Chichewa is used in proceedings, the magistrates have to keep their records 

in English.

The Children and Young Persons Act establishes the procedure to be followed when dealing 

with juvenile offenders.416 These procedures are generally consistent with Article 40 of the 

Convention on the Rights of the Child which requires that children in conflict with the law be 

treated humanely and in a manner consistent with their vulnerability, and that a child not be 

imprisoned unless he or she is of such depraved character or so unruly that it would be in her or 

his best interest to be imprisoned. 

In practice, the principles are not deployed. The law provides for magistrates’ courts to sit 

as juvenile courts when dealing with juvenile defenders. But according to the government’s own 

admission, these courts rarely constitute themselves into juvenile courts and children are tried as 

adults as presiding magistrates do not declare that they are presiding over a juvenile court.  The 

age of criminal responsibility for a child in Malawi is seven years, which is felt to be too low and 

may lead children as young as eight years old to be tried as adults. A number of other rights of 

juvenile offenders have been violated. The government’s report to the Committee on the Rights 

of the Child found that ‘some children are placed in prisons without charge; many are not 

informed of their right to bail; their trials are delayed.’

The criminal justice system is characterised by delays, which, in some cases, undermine the 

fairness of trials. According to a 2005 study of a random sample of criminal cases,417 the average 

duration of various stages of the criminal trial process was found to be as represented in the 

table below:



According to the study, the criminal process in the High Court is more prolonged than that 

in magistrates’ courts at the pre-substantive hearing phase. In the substantive hearing phase, 

however, the process in the High Court is significantly quicker than that in magistrates’ courts. 

Delays in the pre-hearing stage in High Court cases have been longest in relation to homicide 

prosecutions, for which some suspects have spent more than eight years in custody before being 

taken for trial.418

The state has few lawyers and paralegals in its prosecution department. In 2002, the depart-

ment had only seven lawyers and eleven paralegals.’419 By 2005, the number of lawyers had 

increased only to ten.420 The shortage of prosecution personnel results in delays in the progress 

of cases and backlogs that militate against the realisation of the right to fair trial by persons 

awaiting trial. Some of the delays in trials are excessive since they exceed the limits of reasonable 

delay set by the United Nations Human Rights Committee, which has found that, in relation to 

the International Covenant of Civil and Political Rights, a period of four years before a person is 

brought for trial constitutes unreasonable and excessive delay.421

In general, there is no legal mechanism that is specifically targeted at protecting witnesses. The 

exception is the Corrupt Practices Act422 which sets out a regime for the protection of whistle-

blowers which, among other things, makes it a criminal offence for any person to punish or 

victimise a whistle-blower.423 There is also no systematic programme of witness protection oper-

ated by the police, other law enforcement agency or judicial authority. Intimidation of witnesses 

has, in some cases, resulted in charges being brought or dropped, although there is insufficient 

evidence to quantify the problem. At least one study has found intimidation of complainants to 

be the reason for the withdrawal of charges in a significant number of cases, particularly in rela-

tion to crimes such as domestic violence, property grabbing from widows and similar offences 

arising in domestic settings.424 There have also been media reports of at least one case in which 

a person was charged with intimidating witnesses in a high-profile corruption case.425

The system to provide support to victims of crime throughout the criminal justice process 

is in its formative stages. The only formal victim support is provided by the police service. 

Established in 2001 as part of the community policing service, the police system for supporting 

crime victims takes the form of victim support units based at various police stations. The broad 



aim of the units is to assist victims who have suffered harm requiring special care and attention 

to restore their normal being, including cases that require victims to be assisted in private in 

order to respect their dignity.426 Specifically, the units provide victim-friendly services to victims 

of crime and violence within a private setting. Community policing, of which victim support 

units are a part, currently operates as a branch of the police service. The Police Bill proposed 

by the Law Commission gives community policing statutory recognition by providing for the 

objectives of community policing, establishing community policing fora and prescribing their 

membership and functions.427

It is too early to assess the effectiveness of the victim support services provided by the police 

because they have been operational for a relatively short time. Official reports of activities indi-

cate that the units are predominantly involved in preparatory activities such as raising public 

awareness, training and planning.428 Although the unit is largely in its formative stages, it has 

provided support to many victims of crime. Between 2003 and 2005, 1 982 cases were reported 

to victim support units across the country. Of these, 38.2 per cent involved domestic violence, 

13.4 per cent child or spousal neglect, 11.9 per cent ‘defilement’ (sex with a minor) and 8.5 per 

cent rape.429

The legal protections against abuse of process are largely adequate. First, the law provides for 

a formal process of habeas corpus under section 42 of the Constitution and section 16 of the 

Statute Law (Miscellaneous Provisions) Act.430 Every person who is detained has the right to be 

released if such detention is unlawful.431 Section 42 of the Constitution entitles every person who 

has been arrested the right to be released, or brought before a court and informed of the reason 

for his or her further detention within 48 hours of the arrest. Every person also has the right ‘to 

challenge the lawfulness of his or her detention in person or through a legal practitioner before 

a court of law’.432 The procedure for enforcing the right to habeas corpus is provided for under 

section 16(2) of the Statute Law (Miscellaneous Provisions) Act, which empowers the High Court 

to issue a wide range of orders commanding any person or institution to do or desist from doing 

a specified act. 

One of the orders which the High Court is empowered to issue is that of habeas corpus, by 

which it orders that a person in custody be brought before it to be released or told the reason for 



his or her continued incarceration. The High Court upholds the right to habeas corpus routinely. 

In relation to section 42 of the Constitution, the High Court has also said that the ‘forty-eight 

hour rule is more than a right or ideal. It is a measure of the efficiency of the attorney-general’s 

office and the Ministries of Home Affairs and Justice’.433 The court has expressed the same view 

in the case of Re Leveleve.434 However, the right of habeas corpus is seldom sought, given the low 

levels of rights awareness in the country, and the cost of access to the High Court.

Abuse of process can also be controlled through an appeals process that provides an effec-

tive remedy for the abuse. The Courts Act (Act 1 of 1958) guarantees every person convicted by 

a magistrates’ court the right to appeal against his or her conviction if he or she had pleaded not 

guilty to the relevant charge. Such a person may also appeal against his or her sentence. On the 

other hand, a person convicted of an offence after pleading guilty is entitled to appeal only against 

his or her sentence.435 In criminal matters the right to appeal to the Supreme Court is available 

to any person aggrieved by a final judgment of the High Court in its original jurisdiction.436 A 

person can also appeal to the Supreme Court of Appeal against a decision by the High Court in 

its appellate capacity.437 The right of appeal is also available to the director of public prosecutions, 

but he or she is limited to appealing only on points of law and not fact. In practice, the systems of 

appeals are limited in their effectiveness due to low levels of awareness of rights among convicted 

people, their inadequate access to legal representation, inefficiencies in the processing of court 

records and insufficient numbers of judicial officers in appeal courts.

In the 2004 National Crime Victimisation Survey, 85.5 per cent of respondents interviewed for 

the survey indicated satisfaction with the way the courts sentence perpetrators of crime. 59.7 

per cent of respondents expressed confidence in sentencing because they believed that courts 

hand down sentences which fit the crime.438 However, sentences imposed in cases involving 

gender-based violence have often been criticised, mainly by human rights NGOs, for being too 

lenient and failing to take full account of the gravity of gender-based violence. The Women and 

Law in Southern Africa Research and Education Trust has observed that, even though the Penal 

Code provides maximum sentence of death for rape, in appeal cases decided by the High Court 

between 1996 and 1998, men found guilty of rape were sentenced to no more than six years’ 

imprisonment.439

There have been efforts to reform the sentencing regime in order to make it more appropri-

ate to the demands of justice. A recent example of this is the amendment of section 34 of the 

Corrupt Practices Act, which originally provided that any person convicted of an offence under 

the act would be subject to a minimum sentence of five years’ imprisonment. The amendment 



removed the minimum sentence and only provided for a maximum.440 This amendment 

addressed the injustice that arose in cases where five years’ imprisonment amounted to excessive 

punishment considering the facts of the case. In 2003, the Law Commission submitted to the 

government a recommendation to update the levels of fines imposed in criminal cases since the 

original amounts have lost their deterrent effect because they have decreased in real terms due 

to inflation and depreciation of the value of the local currency.441

In addition to, or in substitution for any punishment, a person convicted of a crime may 

be ordered to pay appropriate compensation to the victim of the crime. This is provided for by 

section 32 of the Penal Code,442 which states that any person who is convicted of an offence may 

be ordered to make compensation to ‘any person injured by his offence.’ The order for compen-

sation of the victim depends on the discretion of the court. In practice, orders for the compensa-

tion of victims are rare, probably because courts trying criminal cases view their primary function 

as the imposition of proper punishment on guilty defendants rather than consolation of the 

victim. Since the law recognises the compensation of crime victims in principle, the government 

should establish a scheme for financing and administering such compensation autonomously 

from the criminal courts. The Law Commission should undertake a study of the matter and 

make appropriate recommendations, including the possibility of reducing the burden of such 

a scheme on the taxpayer by requiring the compensation fund to be financed by fines, forfeited 

bail money and proceeds of sales of forfeited property. 

Malawi has not ratified the Second Optional Protocol to the International Covenant on Civil 

and Political Rights aiming at the abolition of the death penalty. Nevertheless, its retention of 

the death penalty is contrary to international standards set by international bodies to which it 

subscribes. In 1999, the African Commission on Human and Peoples’ Rights adopted a resolu-

tion urging states to ‘envisage a moratorium to the death penalty’, to restrict its application to the 

most serious crimes and to ensure full respect for the rights in the Charter for persons accused 

of such crimes.443

Section 16 of the Constitution guarantees every person the right to life except in cases in 

which a person has been sentenced to death by a court. The Penal Code444 makes the death 

sentence mandatory in cases of murder and treason, and discretionary in cases of rape and some 

categories of aggravated robbery and burglary.445

Campaigns for the abolition of the death penalty have not achieved much progress. The last 

time that there was a significant public debate over the issue was at the National Constitutional 



Conference in 1995.446 The conference debated the merits and demerits of retaining the death 

penalty, which had been provided for in the provisional constitution. Traditional chiefs were 

among those who argued strongly for retention, while a few human rights organisations, includ-

ing some who were not represented at the conference but sent written submissions, argued 

against it.447 After extensive debate, the matter was put to a vote in which all delegates were 

entitled to vote by secret ballot. The result of the vote indicated that more delegates voted for the 

retention of the death penalty than for its abolition. Since then, various international human 

rights organisations, such as Amnesty International, and local ones, such as the Civil Liberties 

Committee, have continued to campaign for its abolition.448

Although the campaigns have not resulted in the repeal of the laws that provide for the 

penalty, they have probably contributed to the de facto moratorium that is currently in place. 

There were no readily available statistics on the total number of people sentenced to death at 

the time of the study. Among the few available figures, however, were those indicating that 

53 people were on death row in 2000.449 No person sentenced to death has been executed 

since 1992.450 The campaign for formal abolition of the death penalty in Malawi has recently 

been joined by EU member states, including Britain, whose High Commissioner to Malawi 

is reported to have encouraged the government to move towards abolishing capital punish-

ment.451

The de facto moratorium on the death penalty should be formalised by the abolition of the 

penalty. This will require an amendment of not only the specific laws that provide for the penalty, 

but also section 16 of the Constitution which declares the imposition of the death penalty as a 

permissible limitation of the right to life. The amendment of section 16, as is the case with any 

other provision of Chapter 4 of the Constitution which guarantees human rights, would require 

a referendum. However, any difficulties in amending section 16 do not affect Parliament’s ability 

to remove the death penalty from the specific provisions of the criminal law which provide for 



it. As a first step, Parliament could amend the law so that the death penalty is never mandatory, 

but subject to the discretion of judges in particular cases.

The Constitution establishes the Prisons Service,452 the Office of the Chief Commissioner of 

Prisons,453 the Prison Service Commission454 and the Inspectorate of Prisons.455 A detailed legal 

framework is provided in the pre-independence Prisons Act.456 The constitutional provisions 

require proper and efficient administration of penal institutions, protection of human rights, 

respect for judicial directions and upholding of international standards. Section 164(2)(a) of 

the Constitution provides that one of the principal responsibilities of the chief commissioner of 

prisons is to ensure proper and efficient administration of penal institutions in the country in 

accordance with, among other things, ‘the protection of rights’. The Constitution also provides 

that another consideration that must be taken into account by the chief commissioner of prisons 

in performing his or her administrative responsibilities is ‘the direction of the courts’ in relation 

to people who are incarcerated in prison.457 The Constitution also requires the application of 

international standards in the prison service. Section 169(3)(a) provides that one obligation of the 

Inspectorate of Prisons is ‘monitoring the conditions, administration and general functioning of 

penal institutions taking due account of applicable international standards’ (emphasis added).

The Prisons Act, which first came into force in 1956, has been amended several times since 

independence, but does not adequately meet current requirements for the protection of human 

rights of prisoners, the obligation to abide by court directions related to them or the application of 

other international standards for their treatment. Unlike the Constitution, the Prisons Act does 

not prescribe the protection of rights as part of the mandate of the head of the prison service.458

Nor does it make any reference to the duty to abide by court directions. It also does not make any 

mention of international standards for the treatment of prisoners. In so far as the Prisons Act is 

inconsistent with the Constitution, it is invalid. 

In 2002, the government, with the assistance of consultants from Penal Reform 

International, prepared a draft Prisons Bill and began drafting the relevant subsidiary legisla-

tion.459 The preparation of the bill was overseen by a steering committee, which included rep-

resentatives of the Ministry of Home Affairs, the Ministry of Justice, the Malawi Prison Service, 



the Prison Inspectorate, the Prison Service Commission, and the Law Commission.460 The 

draft bill and its subsidiary legislation aim at making regulation of prisons consistent with the 

requirements of the Constitution and international standards applicable to prison regimes. In 

an example of the unsatisfactory provision of information in the justice sector, the Prison Service 

website includes a non-functional link to the full text of the draft bill.461 There was no indication 

of when the bill would be introduced for passage in Parliament. If the bill becomes law, however, 

it will empower detainees to enforce the various rights that the Constitution and international 

human rights guarantee them. 

It is recommended that the government should facilitate the speedy enactment of the 

Prisons Bill into law so that the prison regime is consistent with constitutional and international 

human rights standards. It is equally important that the government should also facilitate the 

urgent enactment of the Police Bill recommended by the Law Commission, particularly because 

it strengthens the regime for civilian oversight of the detention of people in police cells by 

making express provision for the Lay Visitors Scheme.462

According to recent reports, Malawi’s prison population ‘has more than doubled since the 

dictatorship ended in 1994.’ Official figures put the total number of people in prison on 26 

September 2005 at 10 232.463 This represented a ratio of approximately 100 prisoners per 

100 000 of the general population. Of this total, 2 368, representing just over 26 per cent, were 

awaiting trial; 3 per cent were aged under 18 years and classified as ‘juveniles’; 7 368 inmates 



were convicted male prisoners and 68 were convicted female prisoners. In general, the prison 

population has been rising. It was 4 685 in 1993, 6 505 in 1998, 7 024 in 2001, 8 566 in 2003464

and, as indicated in Figure 5.1, 10 232 in 2005. 

According to the Malawi Prison Service, the rapidly increasing number of prison inmates, 

which it considers to be its biggest challenge, arises from a number of factors: ‘a rising crime 

rate due to poverty and deterioration in ethical standards and values, [and a] lack of bed space 

and other related infrastructure.’465 Other factors mentioned elsewhere in this report, such as 

case backlogs due to the shortage of lawyers in the prosecution and legal aid services, are a major 

reason for the overcrowding.466

The Constitution sets out standards for the treatment of people in detention, including the right 

to be promptly informed of the reason for detention and the right to be detained under condi-

tions consistent with human dignity, which include at least the provision of reading and writing 

materials, adequate nutrition and medical treatment at the state’s expense.467 The Constitution 

also guarantees any person in detention the right to consult confidentially with a legal practitio-

ner of his or her choice, to be informed of this right promptly and, where the interests of justice 

so require, to be provided with the services of a legal practitioner by the state;468 and to be given 

the means and opportunity to communicate with, and to be visited by, his or her spouse, partner, 

next-of-kin, relative, religious counsellor and a medical practitioner of his or her choice.469 The 

guarantees of prisoners’ rights outlined above are generally consistent with United Nations 

Standard Minimum Rules for the Treatment of Prisoners.470

In practice, however, conditions of detention in Malawi’s police cells and prisons violate 

international and constitutional norms. By the end of 2005, the country had a total number 

of 77 police holding cells471 and 26 prisons.472 In Malawi, the practice is that people detained 

in police cells are not provided with any food by the state and have to make their own arrange-

ments. In contrast, people held in prison are provided with food by the state. However, the 

food provided is generally inadequate and of poor nutritional quality. The Prison Service itself 

has admitted that, due to under-funding by government, it has failed to provide adequate and 

nutritious food to inmates, and that monotony in the diet and food insufficiency have been 



long-standing problems.473 Following her visit to Malawi in 2001, the African Commission on 

Human and Peoples’ Rights’ Special Rapporteur on Prisons and Conditions of Detention in 

Africa also observed that the quality and quantity of food supplied to prisoners was inadequate 

and noted that ‘[p]risoners receive only one meal per day. Meals are not balanced as prisoners eat 

the same thing everyday.’474

The accommodation available in most of Malawi’s police cells and prisons also falls short of 

the requirements of the Constitution and the United Nations Standard Minimum Rules which 

require the state to keep inmates in conditions that preserve their minimum comfort and dignity. 

In practice, most police cells and prisons are overcrowded. For example, Zomba Central Prison 

has an estimated capacity of 900, but in September 2005 had a total population of almost 2 

000.475 Some prison cells are so overcrowded that when inmates sleep, they are so tightly packed 

on the floor that they can only turn en masse.476Almost all inmates in Malawian police and prison 

cells sleep on the bare floor without beds or mattresses.477 By the end of 2004, the government 

had initiated a number of activities to alleviate the problem of overcrowding and poor accommo-

dation in prisons. These included renovating the country’s major prisons,478 re-opening prisons 

that had been closed and constructing a new prison with capacity to house 600 inmates.479

Prisoners generally feel that the cramped and congested sleeping and accommodation 

conditions increase the risk of diseases, as well as the sharing of blankets, the lack of mosquito 

nets, sleeping on the cold floor, poor hygiene and sanitation, poor bathing facilities and materi-

als, poor hygiene in the preparation of food, poor diet and lack of exercise. According to a study 

commissioned by the Malawi government in November 2005, the diseases commonly found in 

prisons include tuberculosis, scabies, diarrhoea, sexually transmitted infections, coughs, mal-

nutrition, malaria and bilharzia.480 Efforts to address the problem in the past have included the 

deployment of health personnel in the prisons: by the end of 2004, each prison in the country 



had at least one health attendant.481 Despite government efforts, however, very few prisoners 

have access to medical care and inmates continue to die, mostly due to HIV/AIDS: a total of 

259 prisoners died in the period between January 2003 and June 2004.482 For its part, Amnesty 

International has stated that more than 180 people died in Malawian prisons during 2004 and 

that ‘[m]any of the deaths were HIV-related; others were the result of preventable illnesses caused 

or exacerbated by overcrowding, poor diet, unsanitary conditions and medical neglect.’

Article 8 of the United Nations Minimum Standards for the Treatment of Prisoners requires 

segregation of prisoners between male and female, untried and convicted, adult and young, and 

civil and criminal prisoners. Segregation is also required by the Prisons Act and the Constitution, 

whose section 42(2)(g)(iii) requires children who are in custody to be kept separately from adults. 

In practice, however, due to the general inadequacy of space and other facilities, most police sta-

tions and prisons do not have the capacity to segregate different categories of people effectively. 

There are no separate prisons for men and women; however, they are kept in separate cells 

within the same police stations or prisons.483 On the other hand, juveniles are not always kept 

separately from adults, and un-convicted inmates are not always segregated from convicted pris-

oners.484 In 1999, a number of human rights organisations in Malawi reviewed the legality of 

the detention of juveniles currently in prison. They interviewed 383 inmates of the juvenile sec-

tions of three prisons and found that approximately half of the inmates in the juvenile sections 

were not juveniles (i.e. persons under 18), but young adults.485 The problem of segregation of 

juveniles from adults has been partly addressed by the opening in 2004 of juvenile-only facilities 

at Bvumbwe in Thyolo, Bzyanzi in Dowa and Kachere in Lilongwe.486

If the number of people in detention keeps rising and the rise is not accommodated in the 

funds provided to the police and prison services, it is unlikely that conditions of detention will 

comply with constitutional and international standards relating to segregation. Nevertheless, 

some progress is being made towards improving the supply of food to prisons through the 

opening or re-opening of prison farms.487 This was reported to have significantly reduced the 

problem of inadequacy of maize meal in the prison food stock. It was also reported that prison-

ers were engaged in other activities that could supply food to the prisons, including vegetable 

growing; pig, poultry and fish farming; and bee-keeping.488

The prison authorities have made some efforts to comply with constitutional and inter-



national standards on the rights of prisoners to be visited by, and communicate with, family, 

friends, religious representatives and others. A 2005 study commissioned by the government 

found that more than 60 per cent of the sample of prisoners surveyed reported that they received 

visitors and that, in addition to individual family visits, a number of churches and organisations 

were active in prison visits, meeting with inmates and providing support, spiritual guidance and 

at times gifts.489 However, facilities at the prisons and police stations are not always conducive 

to the proper conduct of visits. For example, during visiting time at the country’s biggest prisons, 

prisoners have to line up on one side of two wire fences, more than a metre away from their 

visitors, and conversations have to be practically shouted across, creating a din that makes com-

munication difficult.490 In addition, most police stations and prisons have no rooms dedicated 

to meetings between prisoners and their lawyers, and these normally have to take place in the 

administration office of the police station or prison.491 This obviously compromises the confi-

dentiality of the meetings and undermines the right of confidential communication.

Although the proposed Prisons Bill gives prisoners new rights, these are unlikely to be 

realised in practice unless there is investment in structural development and reforms in sen-

tencing laws and policies. Overcrowding, lack of segregation, poor diet, inadequate facilities for 

private meetings with visitors and lawyers and inadequate health care facilities are likely to affect 

most people in detention and prevent the country from complying with the Constitution and 

United Nations standards for the treatment of people in detention.

The Constitution establishes an Inspectorate of Prisons whose main mandate is ‘monitoring 

the conditions, administration and general functioning of penal institutions taking due consid-

eration of applicable international standards’.492 The Inspectorate is composed of a justice of 

appeal or judge of the High Court nominated by the Judicial Service Commission, who chairs 

the Inspectorate; the chief commissioner of prisons or his or her nominee who must be a senior 

member of the prison service; a member of the Prison Service Commission nominated by the 

commission, a magistrate nominated by the Judicial Service Commission and the ombuds-

man.493 Although the commission includes members of the prison service, it appears to operate 

independently in practice. The Inspectorate issues annual reports that document a sample of 

conditions in police cells and prisons following visits that the members make to the institutions. 

The operational independence of the Inspectorate is evidenced by the fact that the reports have 

not sought to cover up the government’s failures.494

Prisons are also subject to inspection by judges of the High Court who are empowered by 



section 33 of the Prisons Act495 to visit and inspect any prison at any time and, while doing so, 

may inquire into any complaint or request made by a prisoner. Prisons may also be visited and 

inspected by magistrates and ministers of the government acting in their capacity as ‘visiting 

justices’.496 In addition, prisons are also subject to inspection by ‘official visitors’ appointed by 

the Minister.497 Prisons are also inspected by the Malawi Human Rights Commission, which is 

entitled to visit places of detention.498 Visiting justices, the Malawi Human Rights Commission, 

official and lay visitors are free to report on prison conditions and may investigate complaints 

lodged by prisoners.499

The Prisons Act also grants the Minister of Home Affairs and Internal Security, responsible for 

prisons, the power to appoint committees of inquiry to investigate and report to him or her on the 

conduct, management or administration of any prison.500 However, this power has not been used.

According to the Research and Planning Unit of the Prison Services, a wide range of education 

and training opportunities is available to people in prison.501 Based on the philosophy of reha-

bilitation and reform, the Prison Services have promoted and set up mechanisms to facilitate the 

acquisition of academic qualifications and technical skills by people in prison. The programme 

seems to have been successful, if limited. People who have attended classes in prison have 

performed well in national school examinations. For example, in the 2003 Junior Certificate 

examinations, participants who wrote the examinations while in prison custody achieved pass 

rates of 97 per cent at Zomba Central Prison and 88 per cent at Maula Prison in Lilongwe. The 

head of the Unit, however, observed that, in general, the prison education programme did not 

attract many prisoners on sentences that are either too short or too long. 

In addition to academic education, Malawian prisons also offer activities in the following 

areas to contribute to the rehabilitation of prisoners: agro farming, animal farming, vegetable 

farming, fish farming, rabbit keeping, carpentry, weaving, hospital skills, tailoring, tin-smithing, 

music, health education, spiritual activities, adult literacy, sports, laundering, plumbing, build-

ing and bricklaying, electrical engineering, chicken rearing, wheelchair making, painting and 

decorating, welding, cobbling and bicycle repairing. Some of these activities aim at supporting 

the functioning of the prisons. These activities are supported by various international and local 

development partners such as DFID, which has provided funding for tailoring and carpentry at 

Zomba Central Prison and St John of God mission, which has provided assistance for the main-

tenance of carpentry training facilities at Mzuzu Prison.502



There is only one known facility that assists released prisoners to reintegrate into society. 

Known as the Balaka Halfway House, the facility is operated by a faith-based group, Prison 

Fellowship, which also provides counselling, education and health services in prisons. At the 

Balaka Halfway House, released prisoners receive counselling and learn livelihood skills in 

preparation for reintegration into their communities. The centre is located about 80 kilometres 

north of the country’s biggest prison at Zomba and has facilities, including a bakery, classrooms, 

hostels and an administrative block constructed with sponsorship from the Malawi Safety, 

Security and Access to Justice Project which is largely funded by DFID.503

There is no precise indication of the percentage of prisoners who benefit from the various 

programmes aimed at facilitating reintegration into the community upon their release. In any 

case, though, the utility of the programmes as a whole is debatable for a number of reasons that 

were identified in the 2005 study conducted for the government by the Institute for Security 

Studies. The study found that: 

Rehabilitation within Malawi prisons is still in its infancy. In theory, very 

basic programmes aimed at providing skills and increasing productivity 

have been introduced in all the Malawi prisons. However, these are by no 

means part of a coherent rehabilitation strategy. [Emphasis added]504

The study further found that the rehabilitative regime in Malawi prisons is premised, wrongly, 

on poverty as the sole cause of crime, leading to the assumption that increasing the income-gen-

erating skills of prisoners alone will remove their motivation for committing crime by increasing 

their earning potential upon release. In any case, according to the study, the various activities 

available to prisoners are not properly targeted at providing offenders with usable or marketable 

skills, and do not take full account of the general weaknesses of the labour market into which 

they are expected to reintegrate after release. The rehabilitative programme also does not have 

the necessary mechanism to follow up offenders after their release, partly due to shortages of 

staff. These shortages also mean that the prison service is unable to include in the rehabilitation 

programme psychological services to provide cognitive behavioural therapy, arguably an essential 

element of any successful rehabilitation strategy.

Several local and international institutions have called for improvements in prison condi-

tions in Malawi.505 In order for the rights of people in police and prison custody to be adequately 

protected, a number of steps must be taken immediately. First, the legal framework must be 

made compliant with constitutional and international human rights standards. This can be done 

by the urgent enactment of the Police Bill and Prisons Bill proposed by the Law Commission and 

the Prison Service respectively. Second is the formation of a cross-departmental group consisting 

of representatives of the police, the judiciary and the prison service charged with developing a 



strategy for reducing prison overcrowding. Such a strategy must be followed up by a ‘practice 

direction’ issued by the chief justice instructing judicial officers to exercise restraint in imposing 

custodial sentences in criminal cases, particularly in relatively minor offences and in the case 

of relatively young offenders. Third, the legal regime for the granting of pardons and remis-

sions must be revised in order to increase the amount of remission of sentences which may 

be granted under section 107(1) of the Prisons Act, particularly for those convicted of relatively 

minor offences. Fourth, there must be an in-depth critical review of the efficiency and effective-

ness of the rehabilitative programme currently implemented by the Prison Service, with a view to 

introducing psychological services, assessment of marketability of skills and post-release follow-

up systems as a means of reducing re-offending in the long-term. Fifth, the government must 

construct more prisons, expand existing ones and equip them with proper facilities to improve 

not only the prisoners’ welfare but also the conditions in which they can meet visitors and consult 

with lawyers.





Court fees in Malawi’s judicial institutions have been kept relatively low so as to facilitate access 

to justice, and, in an attempt to reduce costs, small claims must be submitted to mediation 

before trial. But the high level of poverty in Malawi and the prohibitive costs of legal services 

mean that the majority of the population have no access to formal justice; this is limited to the 

wealthy elite. Newly created constitutional bodies such as the ombudsman and Human Rights 

Commission have played a useful role. Nevertheless, most Malawians seek resolution of civil 

disputes in various customary fora—of which there are estimated to be more than 20 000—

including courts presided over by ‘traditional authorities’ recognised by the executive. Although 

the Constitution empowers Parliament to make provision for ‘traditional or local courts’ to hear 

customary law cases, no such legislation has been adopted. A legal framework for these courts 

is urgently needed. In addition, adequate resources should be allocated to traditional courts and 

other non-state mechanisms of conflict resolution, reflecting the scale of their contribution in 

providing access to justice for many citizens. 

There have been few surveys measuring public awareness of human rights. One of the most 

extensive of such surveys was conducted in 1998 and reported very low rights awareness among 

members of the general public.506 Since then, numerous state institutions and non-governmental 

organisations have undertaken a wide range of initiatives aimed at imparting ‘civic education’ to 

the general population. Examples of such initiatives include radio and television discussion of 



topics on various aspects of democracy and human rights,507 public debates of governance-related 

topics conducted by the Lilongwe Press Club,508 drama and musical performances aimed at 

conveying messages on gender equality.509 By 2005, many actors in the justice sector were of the 

view that rights-awareness had increased significantly, even among the poor and vulnerable. In 

the view of many people interviewed during this study, the limitation that affects most Malawians 

is not lack of rights awareness but the ability and capacity to enforce their rights in practice.510

The International Foundation for Electoral Systems has noted that access to justice is partic-

ularly problematic for women and members of socially disadvantaged sections of the population, 

with poverty and illiteracy militating against their ability to access justice delivery institutions.511

The United Nations Development Programme/Malawi Government Democracy Consolidation 

Programme has identified lack of access to justice by the majority, especially for vulnerable 

groups, as a barrier to the promotion of the rule of law in Malawi.512

Lack of physical access to courts is a real barrier to justice for most Malawians. According to 

information provided on the judiciary’s website, the country has a total of 195 magistrates’ 

courts.513 The courts are located mainly in urban and peri-urban areas or rural community 

centres. This means that for the majority of the people who live in remote rural areas, the 

nearest court might be as much as 40 kilometres away. In some cases, a person may have to 

walk for up to eight hours to reach the court nearest to his or her home.514 The effect of such 

distances is made worse by the fact that most rural areas do not have regular public transport. 

Where public transport exists, it is prohibitively expensive for most Malawians. The bus fare for 

a 40 kilometre journey is almost the equivalent of a day’s wages. The Supreme Court of Appeal, 

the High Court and the Industrial Relations Court are even less geographically accessible to 

most Malawians. 



In addition to distance, other factors limit physical access to courts for particular groups of people 

whose movements are restricted. This is the case with asylum seekers and refugees who are encamped 

mainly at Dzeleka and Luwani camps, located 45 kilometres away from the capital city Lilongwe.515

Refugees are restricted to their camps and, consequently, are limited in their ability to physically visit 

courts and other institutions in the justice sector. In a reservation to the 1951 UN Convention relating to 

the Status of Refugees, the government of Malawi reserved ‘its right to designate the place or places of 

residence of the refugees and to restrict their movements whenever considerations of national security 

or public order so require’.516 The government’s confinement of refugees in designated areas that do 

not have adequate justice institutions severely limits the right of the refugees to access justice. This 

problem can be addressed by removing restrictions on the right of refugees to move from camps or by 

establishing justice delivery mechanisms within the camps.

The physical design of some court premises in Malawi also generally denies access to people 

with physical disabilities that hinder them from using stairs. Most notable among such prem-

ises are those of the High Court and Supreme Court of Appeal in Blantyre and the High Court 

in Mzuzu where public access to the courtrooms and offices involves climbing flights of stairs. 

Most of the other courts in the country are located on ground floors. 
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The fees required at different stages in the trial process are reasonably low. Table 6.1 (on the pre-

ceding page) is a sample of some of the fees that are payable at the High Court. In comparison 

to other jurisdictions, the fees may appear to be low. However, in the context of Malawian income 

levels, they are likely to be prohibitive for a substantial number of people who might intend to 

lodge a case or move it forward. Although it was not possible to determine the specific extent to 

which this is the case, it is reasonable to assume that the vast majority of Malawians who live 

on less than the equivalent of US$1 per day517 cannot afford to pay the fees that are required to 

commence judicial proceedings, let alone pursue them to a satisfactory conclusion.

In any case, the financial accessibility of the courts is not determined by the level of court 

(or even lawyers’) fees alone. As indicated in the discussion of physical accessibility above, 

because of the long distances that most litigants and witnesses have to travel to reach their 

nearest courts, transport costs also add to the cost of litigation. In fact, a 2002 study found that, 

at about K30 (US$0.23) to K40 (US$0.31), the fees payable to commence proceedings in mag-

istrates’ courts were considered reasonable by magistrates, but that incidental costs, including 

the cost of travel for litigants and their witnesses, added up to amounts that were overwhelming 

for the poor.518

This is further complicated by the fact that the law allows certain categories of cases to be 

brought only before courts where proceedings entail great costs. For example, any case in which 

the value of the subject matter or amount of damages claimed exceeds K50 000 can only be 

tried by the High Court. Not only does this mean that the litigant pays higher fees than he or she 

would have paid in a magistrates’ court, it also increases the cost of justice for many who have to 

travel to Blantyre, Lilongwe or Mzuzu, the only places where the High Court has premises. One 

way of addressing this problem is by substantially increasing the maximum amount of damages 

that magistrates may order or the value of subject matter which they could decide upon. For 

example, the maximum for a resident magistrate could be raised from K50 000 to K100 000 

(about US$772). The maximum amounts that lower grade magistrates could order would then 

be pegged to their respective levels. For example, first grade magistrates could be limited to a 

maximum of K75 000 (about US$579), rather than the current K40 000 and second, third grade 

and fourth grade magistrates to K50 000 (about US$386), K20 000 (about US$154.40) and K10 

000 (about US$77.20) respectively. The Law Commission should urgently address this problem 

and undertake reform of the law to increase the jurisdiction of magistrates’ courts along the lines 

suggested and informed by the principle of improving access to justice.

There is no evidence of any widespread public perception that a significant number of support 

staff in the judiciary routinely extract illegal payments in order to assist litigants. The registrar of 

the High Court and Supreme Court of Appeal could not recall any occasion when a member of 

the support staff had been successfully prosecuted for receiving bribes in connection with grant-



ing any person access to the courts.519 On the other hand, a second grade magistrate was con-

victed in 2002 for receiving a bribe after having received the sum of K2 000 as an inducement 

to pass a suspended sentence against a person he had been trying for carrying out  an illegal 

abortion.520 In October 2005, a resident magistrate was alleged in the press to have received a 

bribe of a refrigerator in exchange for granting lenient bail conditions in a particular case. The 

same month, the media also reported that the Anti-Corruption Bureau was investigating a chief 

resident magistrate for allegedly receiving money in a high-profile corruption case involving a 

close aide of the country’s former president, although by January 2006 nothing more had been 

reported on the allegation.521 This magistrate was reportedly arrested by the Anti-Corruption 

Bureau in February 2006 for allegedly demanding a K500 000 Malawi kickback from a refund 

of a bail bond that had been posted by an accused person in a case that the magistrate was han-

dling.522

The fees payable to lawyers in civil cases are governed by rules made under the Legal Education 

and Legal Practitioners Act.523 In general, the cost of legal advice bars access to the courts for 

most people in Malawi. Consultation fees will vary depending on the seniority and experience 

of the lawyer, and may be as high as K7 000 (US$54.06) per hour.524 Almost all lawyers will 

also request the client to pay an initial deposit of not less than K10 000 (approximately US$77) 

before they can commit themselves to represent him or her in litigation.525 Put in perspective, 

this is higher than the approximately K233 (US$1.80) that the lowest paid police constable earns 

in a day, and even much higher than the minimum daily wage of K89.18 (US$0.69) that a court 

marshal earns. It is obvious that people earning less than the equivalent of US$1 per day—the 

average person in Malawi—cannot afford legal advice. It is noteworthy that the high cost of 

lawyers’ fees disproportionately affects women because their incomes are generally lower than 

those of men.

The government provides legal aid in civil matters through the Department of Legal Aid of 

the Ministry of Justice and Constitutional Affairs.526 However, the department has such a short-

age of human and material resources that it cannot meet the huge demand for legal aid, even in 

criminal cases (as noted in the previous chapter). The government’s Department of Legal Aid is 

also not physically accessible for the vast majority of Malawians because it operates through only 



two offices throughout the country, located in the cities of Blantyre and Lilongwe.

Lawyers and paralegals working for a number of NGOs also offer pro bono legal advice in 

civil matters. Among the organisations that provide lawyers who offer free legal advice to indi-

gent clients are the Centre for Advice and Research and Education on Rights (CARER), the Civil 

Liberties Committee (CILIC), the Society for the Advancement of Women (SAW), the Women 

Lawyers Association, the Malawi Law Society. CARER and the Paralegal Advice Centre (Parece), 

also offer free legal advice in civil matters through paralegals. Mainly with assistance provided by 

the United States Agency for International Development (USAID), the former provides at least 

14 trained paralegals in 10 locations, including a number of rural areas, and in the first half of 

2003 alone, the paralegals had provided assistance in more than 400 cases.527 In addition to the 

trained paralegals, CARER also trained at least 450 community-based volunteers to provide legal 

advice in their areas.528 For its part, Parece is an organisation run mainly by law students of the 

University of Malawi who operate a drop-in advice centre at their campus in Zomba.529

There are at least three limitations of the legal advice services offered by NGOs. First, given 

the low number of lawyers and paralegals available to do the work, the organisations cannot meet 

the demand. Second, the organisations’ lawyers and paralegals are not physically accessible to 

most of their potential clients because, with the exception of CARER, they mostly operate from 

offices located only in the urban centres of Blantyre and Lilongwe. Third, the organisations do 

not coordinate their activities sufficiently to facilitate the establishment of common standards, 

optimisation of synergies and sharing of experiences and lessons.

In order to address the problems, organisations involved in providing free legal advice must 

develop a joint strategy for best delivering such service, particularly to the poor and the most 

vulnerable among them, such as women. The strategy must, among other things, put in place 

a mechanism for developing linkages with institutions that train lawyers and paralegals with 

a view to increasing the number of personnel that they train every year, and providing them 

with opportunities to do internships within the organisations as part of their training. Another 

element of the strategy must be to increase coordination among the organisations. Most of the 

organisations are members of the Malawi Human Rights Consultative Committee and could use 

it to establish a network of legal advice organisations to focus on matters of mutual interest.

Every person has a right to appear in person in the formal court system and there is no law 

that compels any person to have legal representation in proceedings in the formal court system. 

In practice, most people appear in person because they cannot afford to hire lawyers. However, 

their ability to defend and advance their interests is predictably constrained by their limited 

capacity to handle the procedural technicalities, language and alienating atmosphere of the 

formal courtroom. Any steps that can improve their access to legal aid must therefore be taken 

as a matter of urgency.



There have been several initiatives aimed at reducing the cost of access to the courts by improv-

ing the efficiency with which claims are processed. In the absence of small claims courts to 

enable individuals to litigate less valuable cases at low cost,530 in 2000, the courts adopted the 

Subordinate Courts (Small Claims Procedure) Rules as subsidiary legislation under the Courts 

Act.531 The rules permit magistrates to apply special, and more simplified, procedures to small 

claims. However, the potential of these to improve the ability of the majority of people to enforce 

their rights remains constrained by other factors discussed elsewhere in this report which limit 

access to the courts generally, including physical inaccessibility of the courts and the use of 

English as the official language in judicial proceedings. The reduction of some costs in litigation 

is, therefore, not enough to facilitate access to the formal court system for the majority of people 

who, consequently, have to rely mostly on informal systems of justice. 

The Constitution identifies as a ‘principle of national policy’ that the state should set as 

one of its goals the peaceful settlement of disputes. To this end, it should adopt ‘mechanisms 

by which differences are settled through negotiation, good offices, mediation, conciliation and 

arbitration.’532 In the spirit of that principle and in the exercise of rule-making power granted 

under section 67 of the Courts Act,533 the chief justice promulgated the Courts (Mandatory 

Mediation) Rules in August 2004.534 The rules require all proceedings in certain matters to be 

mediated before being subject to trial.535 Under this scheme, mediation is performed by media-

tors who are appointed by the parties to a dispute from a list compiled by the assistant regis-

trar of the High Court and Supreme Court of Appeal with the approval of the chief justice.536

Among other things, the rules also provide that, during mediation, the parties should strive 

to reduce cost and delay, and to facilitate the early and fair resolution of their dispute.537 One 

limitation of these rules is that they are not applicable in a wide range of cases, including pro-

ceedings that involve interpretation of the Constitution, proceedings concerning the liberty of 

an individual, proceedings commenced under the Subordinate Court (Small Claims Procedure) 

Rules, and proceedings for judicial review, summary possession of land, injunctions, expedited 

originating motions and ‘any such matters where by law or practice, the trial is expedited.’538

In spite of these limitations, the mandatory mediation regime has the potential of reducing 

the cost of legal action in a significant number of cases. However, since the rules have been in 



operation for a little more than one year, it is difficult to evaluate the extent to which this is the 

case in practice.

There is also a specific legal framework to facilitate arbitration. The Arbitration Act, 1989,539

regulates a wide range of matters related to arbitration such as the effect of arbitration agree-

ments, appointment of arbitrators and umpires, awards, costs and fees, and enforcement of 

awards. Other statutory provisions also make provision for arbitration in particular types of 

disputes. For example, section 46 of the Public Enterprises (Privatisation) Act of 1996 (Act 7 of 

1996) provides that any dispute between an investor and the Privatisation Commission should 

be settled by arbitration.

The arbitration regime does not necessarily facilitate the reduction to costs associated with 

accessing courts to any significant extent because it is restricted to trade and investment disputes, 

which in practice do not affect the vast majority of Malawians, who live a subsistence life in rural 

areas. In some cases, it may imply higher costs than those likely to be incurred in litigation. The 

legislative framework for arbitration is outdated and needs to be reviewed in order to predicate 

it on the principles and values of the Constitution, particularly those that entitle people to have 

access to justice and effective remedies. Such a review could be part of a broader review of the 

alternative dispute resolution regime of which primary justice systems are a necessary, but not 

sufficient, component.

Rules governing locus standi in Malawi are based on the common law,540 the rules that govern 

judicial review541 and the Constitution.542 In general, the rules are similar to those that govern 

the right to be heard by the African Commission on Human and Peoples’ Rights. In effect, they 

provide that only a person who is the direct ‘victim’ of the decision or action which is the subject 

of the judicial review, is entitled to be heard by the courts. Summing up the common law posi-

tion, the High Court has stated that ‘a person who has no sufficient interest in the matter has 

no right to ask a court of law to give him a declaratory judgment. He must have a legal right or 

substantial interest in the matter in which he seeks a declaration.’543 This is also the position of 

Order 53 of the Rules of the Supreme Court, which states that a court cannot grant a person leave 

to apply for judicial review ‘unless it considers that the applicant has a sufficient interest in the 

matter to which the application relates.’ 

Since the 1994 Constitution came into force, it has also governed locus standi, particularly in 

relation to applications for judicial review of decisions or actions that allegedly violate human 

rights. Section 15(2) of the Constitution provides that: 



Any person or group of persons with sufficient interest in the protection 

and enforcement of rights under this Chapter shall be entitled to the assis-

tance of the courts, the Ombudsman, the Human Rights Commission 

and other organs of Government to ensure the promotion, protection and 

redress of grievance in respect of those rights.

The High Court ruled that the term ‘sufficient interest’ should not be interpreted restrictively, 

particularly in relation to judicial review of decisions that affect human rights because section 

46(2) of the Constitution entitles ‘[a]ny person’ who claims that ‘a’ fundamental right or freedom 

guaranteed by the Constitution has been infringed or threatened to make application to a com-

petent court to enforce or protect such a right or freedom.544 It has been suggested that a liberal 

interpretation of ‘sufficient interest’ is also made necessary in the context of Malawi in order to 

enable third parties, such as NGOs, to apply for judicial review on behalf of direct victims of 

decisions and actions whose access to the courts is likely to be limited due to poor awareness of 

rights, lack of resources, illiteracy and other socio-economic limitations that affect the majority 

of people in the country.545

Despite the arguments in favour of a liberal interpretation of ‘sufficient interest,’ the Supreme 

Court of Appeal has held that, in deciding the question of locus standi, ‘sufficient interest’ must 

be interpreted restrictively regardless of whether the court is dealing with a constitutional matter 

or not. The court stated this in the case of Civil Liberties Committee v Attorney-General546 which 

it decided in April 2004. In this case, the court held that a human rights NGO did not have suf-

ficient interest to give it locus standi to seek judicial review of a decision of the registrar-general to 

cancel the registration of a publishing company and to ban a newspaper the company published 

for alleged violation of registration laws. The court held that the NGO’s interest in the matter 

was too remote since the only connection it could claim to the case was that it was a registered 

body established to promote, protect and enforce human rights, democracy and the rule of law. 

A similarly restrictive approach to the interpretation of ‘sufficient interest’ had been taken by the 

same court in an earlier case when it had held that, although the wording of section 46(2) of the 

Constitution provided that ‘any person’ could seek judicial review for infringement of ‘a’ (not ‘his 

or her’) human right, ‘this cannot mean that any person can complain about an infringement 

affecting another person, otherwise it would conflict with the provisions of section 15(2) of the 

Constitution.’547 In a much earlier case that also involved a constitutional matter, the Supreme 

Court of Appeal had been equally restrictive and held that in order to have locus standi, a person 

must have ‘a legal right or substantial interest in the matter in which he seeks a declaration. 

‘Sufficient interest’ is the one which is over and above the general interest.’



The restrictive interpretation of ‘sufficient interest’ does not permit public interest litigation 

for which there is no specific legal provision in Malawi. In fact, in the High Court judgment of 

the Civil Liberties v Attorney-General case, the court expressly stated that public interest litigation 

was not available as a means of taking judicial action separately from the regular procedures 

which were subject to the (restrictive) rules of locus standi. The limitation on access to courts that 

the restrictive interpretation of ‘sufficient interest’ imposes is mitigated to some extent by the fact 

that the courts appear to be ready to allow amicus curiae petitions. In the case of Registered Trustees 

of The Public Affairs Committee v The Attorney-General and The Speaker of the National Assembly,

The Malawi Human Rights Commission – Amicus Curiae, 548 which involved review of a decision 

of Parliament to pass an amendment to the Constitution which violated human rights, the High 

Court permitted the Malawi Human Rights Commission to file an amicus curiae petition. There 

is no evidence to indicate that any NGO has ever filed an amicus curiae petition that was rejected 

by the courts. In the light of the readiness with which the High Court allowed the amicus peti-

tion in the Registered Trustees of The Public Affairs Committee v The Attorney-General and Another,

there is no reason to expect that the courts will have difficulties with accepting similar petitions 

filed by NGOs.

Although NGOs should be encouraged to use amicus curiae as a way of bringing to the 

attention of the courts the interests of vulnerable groups who may not have direct access to 

the courts, more needs to be done to make the rules on locus standi less restrictive. Since the 

country’s highest court appears to be set in taking the restrictive approach, the more realistic 

option might be to request the Law Commission to recommend an amendment to section 15 

of the Constitution that expressly permits public interest litigation on constitutional matters 

which is not subject to the restrictions of the ‘sufficient interest’ test set by the Supreme Court 

of Appeal.

According to an analysis of a random sample of over 90 cases in a research project, conducted 

for the NGO the Asante Foundation in 2005, whose results were presented to the chief justice,549

the average duration of the hearing of civil trials before magistrates’ courts is 45 days. This 

contrasts with the average of 408 days that it takes from the first to the last day of the hearing 

of a civil trial in the High Court. On average, there is a period of 141 days between the last day 

of hearing and the day when judgment is delivered in civil cases. This period lengthens even 

more when one factors in cases in which the period is inordinately long. Thus, in the sample 

that was covered in this research, the average was 249 days, when two inordinate cases in 

which approximately three years lapsed between the end of the hearing and the passing of 

judgment, were factored into the calculation. In some cases, the delays have been so serious 

that lawyers have written directly to judges to complain of the delays as happened in the case of 



Mwadzangati v Daud Wood t/a Wood Consult550 in which the lawyer for one of the parties wrote 

to the judge to complain about a judgment that had not been delivered almost two years after 

the last day of the hearing in the case. The research also found that, on average, it took 521 days 

between the day on which judgment was delivered in a civil case in the High Court to the first 

day of the hearing of the appeal in the Supreme Court of Appeal.

This substantiates the widely held view that there are long delays in the hearing of cases in 

Malawi. It also suggests that resources are not the only factor affecting efficiency of the judicial 

process since the High Court, which has more resources than the magistrates’ courts,551 is not 

necessarily more efficient, at least not in relation to civil trials. This points to the need for an in-

depth empirical analysis of the fundamental causes of delays in judicial proceedings. Such an 

analysis should not only identify the causes but also indicate the financial cost of the delays as 

well as their impact on the individual rights of parties to the proceedings. It is recommended that 

the judiciary commission such research. Among the causes of delays that such research is likely 

to reveal are insufficient numbers of judicial staff and lawyers; cumbersome antiquated rules 

of procedure; use of English in proceedings which necessitates interpretation in the majority 

of cases; poor communication infrastructure which makes it difficult to notify parties and wit-

nesses resident in remote areas of court dates; and inadequacy of library and other information 

resources which leads to inefficiencies in research by lawyers and judges. 

There appears to be general respect of court orders by people and institutions other than govern-

ment.552 There have, however, been highly publicised cases in which court orders have been dis-

obeyed in circumstances that undermine the authority of the courts. One such case involved the 

leader of the country’s biggest opposition party, who disregarded a court injunction prohibiting 

him and some senior members of his party from holding a party convention whose constitution-

ality had been challenged by the party’s president. The officials were found liable for contempt of 

court and each of them was ordered to pay a K200,000 fine.553 Another high profile case involv-

ing defiance of a court order was that in which a group of rural peasants who had squatted on 

land belonging to a private tea plantation refused to obey an order of eviction issued by the High 

Court and were committed to prison for contempt of court. 554

However, cases of disrespect for court orders by individuals are the exception rather than the 

rule and cases of disobedience often involve defendants who cannot afford to comply with court 

orders requiring the payment of money.555



The right of every person to enforce his or her rights in official institutions other than the 

courts is guaranteed by section 15(2) of the Constitution which provides that: ‘[a]ny person or 

group of persons with sufficient interest in the protection and enforcement of rights under [the 

Constitution] shall be entitled to the assistance of the courts, the ombudsman, the Human Rights 

Commission and other organs of government to ensure the promotion, protection and redress of 

grievance in respect of those rights.’ This is consistent with Article 7(1)(a) of the African Charter 

on Human and Peoples’ Rights which provides that the right of every person to have his or her 

cause heard includes ‘[t]he right to an appeal to competent national organs against acts violat-

ing his fundamental rights as recognised and guaranteed by conventions, laws, regulations and 

customs in force.’ In Malawi, the key institutions through which rights may be asserted outside 

the court system are the Office of the Ombudsman and the Human Rights Commission. 

Section 120 of the 1994 Constitution establishes the Office of the Ombudsman; section 123 man-

dates the ombudsman to provide remedies to people who have suffered injustice or violation of 

their human rights in circumstances in which there is no judicial or other remedy that is reason-

ably available. Enforcing human rights through the Office of the Ombudsman is less expensive 

than going through the courts because the Office of the Ombudsman provides its service free of 

charge. The remit of the ombudsman in Malawi permits it to go beyond addressing complaints 

brought by members of the public regarding the conduct of government. Section 5(1) of the 

Ombudsman Act of 1996556 restricts the ombudsman to handling complaints against abuse 

of power or unfair treatment by public officials. However, because wording of the Constitution 

is broader and permits the ombudsman to handle ‘any and all cases’ of injustice, in practice, 

the ombudsman has dealt with complaints against private institutions557 covering a wide range 

of matters, including labour disputes.558 To a large extent, therefore, the office does operate as 

a cheap substitute for the courts, except that, according to the Supreme Court of Appeal, the 

ombudsman cannot grant the same binding remedies that the courts can. 

At the end of his or her inquiry into each case, the ombudsman makes a determination, 

recorded in writing. Section 9(1) of the Ombudsman Act of 1996 requires the ombudsman to 

submit a full report of every matter inquired into or investigated by him or her to the speaker of 

the National Assembly, with a copy to the cabinet and any other relevant organ of government. 

In addition, the ombudsman is required by the Constitution and the Ombudsman Act to submit 

annual reports of the activities of his or her office to the National Assembly and its speaker.559



The full reports by the ombudsman are not widely available to the general public either in print 

or on the official website of the office,560 although information on the activities of the office is 

regularly reported in the media.561

Since its establishment, the ombudsman has investigated a wide range of complaints 

against various government ministries, departments, statutory corporations and other institu-

tions. Although the Office of the Ombudsman does not regularly publish reports of its cases, it 

has published a one-off undated publication titled Guide to Good Administrative Practice which 

contains an informative selection of cases and principles selected from them which are aimed 

primarily at guiding public officials in their handling of staff and members of the public.562

The effectiveness of investigations by the ombudsman is undermined by legal limitations 

that restrict the enforcement of the determinations or recommendations that flow from them. 

In the case of the ombudsman, for example, the Constitution provides that, following his or her 

investigation, the ombudsman can only do the following: direct that appropriate administrative 

action be taken to redress the grievance in question; cause the appropriate authority to ensure 

that there are, in future, reasonable practicable remedies to redress grievance; or refer the matter 

to the director of public prosecutions with a recommendation for prosecution.563 Neither the 

Constitution nor the Ombudsman Act gives the ombudsman power to enforce his or her deter-

minations. The High Court has also held that it cannot enforce a determination of the ombuds-

man because it is not specifically authorised to do so.564 In effect, this limits the extent to which 

determinations by the ombudsman are treated as binding in practice.



Section 129 of the 1994 Constitution and the Human Rights Commission Act of 1998,565 estab-

lish the Human Rights Commission, whose primary mandate is to investigate human rights 

violations and make recommendations aimed at protecting human rights. The most highly 

publicised investigations conducted by the commission have included those into the suspected 

killing by police of criminal suspects in custody566 and the fatal shooting of demonstrators and 

people close to demonstrations.567 The commission may enforce human rights through the 

courts as it has done on at least one occasion when it represented civil servants who complained 

of being discriminated against in a new housing allowance scheme introduced by the govern-

ment.568

The Human Rights Commission is required by section 37 of the Human Rights 

Commission Act to submit annual reports of its work to Parliament. In 2004, the commission 

produced 600 copies of its 2003 Annual Report, supplied half of them to Parliament and dis-

tributed the rest to various stakeholders.569 Hard copies of reports issued by the commission are 

not widely available to the public, although at the time of this study, the commission’s website 

contained annual reports for 2000, 2003 and 2004 which provided useful statistical summaries 

of its investigations.570

For example, among the recommendations that the Human Rights Commission made 

in its 2000 Annual Report were those which requested the government to fund the establish-

ment of regional and district offices of the commission in order to allow it to better discharge 

its mandate of investigating human rights violations; to take measures to reduce overcrowding 

and ensure separation of juveniles from adults in prisons; and to facilitate the discharge of its 

state party reporting obligations under various treaties.571 By the beginning of 2006, only the last 

recommendation had been partially acted upon. 



The powers of the Human Rights Commission following investigations are limited to making 

recommendations and do not extend to the performance of any judicial or legislative func-

tions.572 The lack of enforcement powers has been identified as one of the main challenges that 



limit its effectiveness in protecting human rights.573 It is also not clear whether the courts would 

be willing to enforce the recommendations of the commission since they refused to do so in 

relation to the determinations of the ombudsman in the case of Munthali v Malawi Institute of 

Education.574

Most Malawians cannot access the formal state mechanisms for resolving civil disputes. 

Consequently, they use non-state institutions and processes in what is known as the ‘informal’ 

or ‘primary’ justice sector. A ‘rapid assessment’ by the British Department for International 

Development (DFID) MASSAJ Primary Justice Pilot Project confirmed that most people depend 

on non-state institutions, of which the most frequently used were found to be traditional family 

counsellors (ankhoswe), traditional leaders, religious leaders and community, non-governmental 

and faith-based organisations.575 The most common types of disputes dealt with in these fora 

involved land, chieftaincy, marriage and domestic violence.576

Although the Constitution recognises customary law as part of the law of Malawi (see above, 

Chapter 1, section B), the customary law regime consists in general of rules of conduct and 

institutions for their enforcement which are structurally and operationally independent of the 

institutional framework established by the Constitution. Although they share certain basic char-

acteristics, customary laws vary across population groups in the country. The last comprehensive 

survey of customary law applicable to Malawi was conducted in the 1970s.577

It is likely that that the vast majority of civil disputes in Malawi are processed by customary 

justice fora presided over by traditional leaders.578 It has been estimated that there are at least 24 

000 such fora, which operate in almost every village.579 Most communities in Malawi, particularly 

those in rural areas, recognise various levels of traditional leadership, including village headmen 

and women, group village headmen and women and senior ‘traditional authorities’ (chosen 

according to customary rules, but recognised by the president under the 1967 Chiefs Act).580

Traditional authorities, also known as chiefs, are not only physically and financially accessible, 

but are also experienced in the customary law of the people and readily available. They also 



command the respect of their communities by virtue of their customary authority.581 The experi-

ence, availability and respectability of traditional authorities enable them to deliver justice not 

only by presiding over adjudicative court processes, but also through mediation and arbitra-

tion, even though they have no state-sanctioned powers to impose or enforce punishments.

Different customary systems across the country have various levels of non-state traditional 

courts. These courts apply the customary law prevalent in their area of jurisdiction. One key 

similarity across the customary laws of many areas is the dominance of men in the member-

ship of the courts. On the other hand, customary systems have significant differences among 

their traditional courts. In the Northern Region and in small parts of the Southern Region, the 

authority and power of the courts is based on patrilineal succession. In the Central Region and 

most of the Southern Region, however, traditional power and the authority to interpret and apply 

customary laws is based on rules of matrilineal succession. This does not mean that judges are 

necessarily female, but that chiefs are succeeded to office by their sisters’ children rather than 

their own. There has been no comprehensive survey of the customary laws of Malawi for at least 

30 years. Therefore, it is impossible to catalogue the similarities and differences among the many 

traditional courts that apply customary laws with any greater detail.582

The only link that exists between non-state traditional courts and the formal judiciary is that 

the High Court can in theory review any decision made by any person or institution, including 

traditional authorities, to determine whether it respects and upholds the human rights guaran-

teed by the Constitution. The constitutional duty to respect and uphold human rights is imposed 

not only on the three branches of government, but also all its agencies and all persons.583 By 

definition this includes the traditional authorities, which are recognised by the president under 

the Chiefs Act, as well as those who operate non-state ‘courts’ outside the ambit of the act.

Some communities in urban and peri-urban centres also have ‘chiefs’ who play an impor-

tant role in resolving civil disputes. Although they are modelled on the traditional authorities 

recognised by the president under the Chiefs Act, such ‘chiefs’ do not derive their authority 

from customary law as such, but operate by the general consent of the community.584 However, 

because they operate without specific legal authorisation, decisions of such ‘chiefs’ are open to 

challenge by the government, particularly where they run counter to its policies and plans. An 

example of such situations is when the ‘chiefs’ resolve disputes related to land by allocating land 

for occupation in areas that are subject to government planning laws.585

Non-state traditional courts have benefited from the growing institutional and public 

interest in informal justice systems. This interest has resulted in interventions which aim to 

strengthen the informal sector and its institutions, including traditional courts. An example of 



such an intervention is the Primary Justice Pilot Project implemented by the German govern-

ment’s development agency, Deutsche Gesellschaft für Technische Zusammenarbeit (GTZ), 

through its Forum for Dialogue and Peace project, with funding from the British government’s 

Department for International Development (DFID). The aim of the Primary Justice Pilot Project 

was to ‘strengthen access to justice for poor people through the improved accessibility of the 

primary justice system in Malawi’.586 The pilot project was implemented in 14 districts and 

engaged with local communities to facilitate the work of ‘service providers’ in the informal justice 

system. Non-state traditional courts constitute one of those service providers and benefited from the 

capacity -building activities under the project, which included training, providing record-keeping 

materials and sharing knowledge with other actors in the sector.

Proceedings before traditional courts broadly respect international and constitutional standards 

of due process, including the standards applicable to traditional courts set out in the Principles 

and Guidelines on the Right to Fair Trial and Legal Assistance in Africa adopted by the African 

Commission on Human and Peoples’ Rights in 2003. These rights include the right to dignity, 

the right to have an adequate opportunity to prepare a case, the right to interpretation of proceed-

ings into a language which one can understand, a right to appeal and an obligation on the courts 

to hold all their hearings in public.587

However, traditional courts in Malawi are often in breach of at least two standards of fair 

trial. First, these courts do not uphold equality of persons before the law, particularly between 

male and female litigants, and tend to reflect institutionalised socio-cultural bias against 

women.588 To the extent that this reflects the practice, it is a serious breach of Guideline Q(b)(1) 

of the Guidelines on the Right to Fair Trial which provides that, in all proceedings before tra-

ditional courts, ‘equality of persons without any distinction whatsoever as regards race, colour, 

sex, gender, religion, creed, language, political or other opinion, national or social origin, means, 

disability, birth, status or other circumstances.’ In addition, most non-state traditional courts are 

presided over by traditional chiefs who have executive as well as judicial responsibilities. This is 

a breach of guideline Q(c)(1) which requires traditional courts to be independent of the executive 

branch.

In the period between 2000 and 2005, various actors in the justice sector undertook 

initiatives to promote respect for human rights by traditional courts. A typical activity is that 

conducted by the Society for the Advancement of Women (SAW) in April 2005. The activity 

consisted of a three-day workshop attended by 30 traditional leaders covering democracy, rule of 

law, the Malawi Constitution, justice systems, land law and the Wills and Inheritance Act.589 The 

Law Commission has also proposed that human rights training should be provided to judicial 



officers of the ‘traditional or local courts’ provided for in the Constitution when they become 

operational.590 One challenge that such training has to confront is the traditional authorities’ 

distrust of the concept of human rights. The DFID-funded Primary Justice Pilot Project rapid 

assessment, for example, indicated that although traditional leaders expressed the need to be 

trained in the Constitution, some were critical of human rights protection, which they blamed 

for diminishing the cultural power of elders over girl children.591

In most cases, decisions by traditional courts are not written down as a matter of law or 

practice. This limits the accessibility of the record of proceedings and hampers the development 

of customary law jurisprudence. A judge of the High Court has observed that: ‘Being flexible, 

unwritten and undocumented, [living customary law] is vulnerable to distortion and manipula-

tion especially in the context of unequal power relationships.’592

Since 1994, Malawi has also experienced a very rapid increase in the number of active non-

traditional faith-based and other NGOs. Some of these organisations are also actively involved 

in civil disputes mainly at the community level. The situation in the pilot districts of the DFID 

Primary Justice Project is probably representative of the position in most parts of the country. In 

those districts—Chikwawa, Lilongwe, Rumphi and Zomba—NGOs such as the Civil Liberties 

Committee (CILIC), Malawi CARER and Women’s Voice are making a significant contribution 

to the resolution of civil disputes. However, NGOs have a presence in only few places. Their 

dispute resolution services are, therefore, not accessible to all communities. In contrast, commu-

nity- and faith-based based organisations are more widespread across the country. This makes 

them more accessible to the majority of people than NGOs.593

There have been some moderately effective efforts to integrate the traditional court system into 

the plans and policy-making processes of the various institutions in the sector. For example, the 

National Council on Safety and Justice, which aims to be the highest policy-making body for the 

justice sector, includes among its members representatives of traditional authorities and civil 

society as well as relevant cabinet ministers and respective principal secretaries, and representa-

tives of other justice related institutions and of the DFID.594 However, such efforts suffer from 

the lack of a legal framework within which to operate.

Non-state mechanisms for resolving civil disputes fill a major gap left by the formal justice 



system. Given their importance, urgent attention should be paid to the appropriate role of ‘tradi-

tional’ and other non-state mechanisms of dispute resolution in Malawi. Most importantly, there 

should be a legal framework that secures their authority, as provided for in section 110(3) of the 

Constitution. The work of the Law Commission in this regard is important, and the remit of 

the special commission that is examining traditional courts should be expanded to cover other 

non-state mechanisms with a view to making recommendations for an appropriate legal frame-

work for them beyond the Traditional Courts Act. For example, some degree of recognition and 

mechanism for accountability should also be provided for urban ‘chiefs’ not currently recognised 

in the Chiefs Act or the Local Government Act. 

Second, the state should support non-state mechanisms by providing them with resources 

to enable them to operate more efficiently and effectively. Allocation of government and develop-

ment partner resources within the sector should reflect to a greater extent the scale of the contri-

bution to it by informal traditional courts. The challenge in implementing this recommendation 

will be to establish an effective system through which the various non-state institutions can 

account for the resources that they will receive from the state. 

Third, the state should facilitate a process of ensuring that dispute settlement by non-state 

mechanisms is done consistently with the Constitution’s basic guarantees of fair trial. In this 

connection, the state should, in collaboration with other parties interested in improving access 

to primary justice, such as civic education and human rights groups as well as development 

partners such as DFID, develop strategic and action plans for providing basic training in consti-

tutional principles of fair trial to primary justice institutions including traditional leaders at all 

levels.



The justice sector in Malawi is heavily dependent on multilateral and bilateral donors. In this 

context, coordination of donor funds takes on added importance. Over the past years, donors 

have improved their coordination efforts, as has government. However, the impact of these 

efforts is limited by the absence of an effective, sectoral, strategic plan that would allow devel-

opment assistance to be clearly linked to goals that cross-cut the sector. Although the creation 

of policy-making and coordinating bodies such as the National Council on Safety and Justice, 

and the Coordinating Group on Access to justice are commendable, the government needs to 

formally adopt and implement a sector-wide plan and agree on a sector-wide approach with 

donors.

Malawi’s economy is heavily dependent on foreign aid which consists of as much as 15 per cent of 

GNP.595 Approximately 80 per cent of the development budget and 40 per cent of the recurrent 

budget is donor funded.596 The justice sector in Malawi is heavily dependent on the assistance 

of multilateral and bilateral donors. In the case of non-judicial, oversight institutions, such as 

the ombudsman and the Law Commission, aid agencies provide as much as 80 per cent of the 

funding for core activities. Most of the external aid provided to the justice sector between 2000 



and 2005 was given by DFID,597 USAID and the Norwegian Embassy in Malawi. Multilateral 

donors include the UNDP, the EU, the International Monetary Fund (IMF), and the African 

Development Fund (ADF). 

External assistance to the justice sector has been directed both at the government and civil 

society. Annex 2 of this report summarises the major programmes of assistance implemented 

by the country’s development partners.

Any links between development assistance and strategy in the justice sector are a function 

of the linkages between development assistance in general and the government’s overall policy 

strategy. Since 2002, this broad policy strategy has been poverty reduction, as captured in the 

Poverty Reduction Strategy Paper.598 The poverty reduction strategy has four strategic pillars, 

one of which is good governance.599 In turn, good governance is conceptualised as consisting of 

three elements, one of which is security and justice whose specific objectives are the reduction of 

crime; the improvement of access to, and delivery of, efficient and effective justice; and ensuring 

respect for the rule of law.600

There have been some attempts to link development assistance to the justice sector’s 

broader strategic goal of poverty reduction and its more specific good governance objectives. 

This has happened within a number of structural frameworks, the most institutionalised of 

which is the MASSAJ Programme. This programme has been the main vehicle for the delivery 

of British development assistance to the sector and is ‘the biggest foreign-funded intervention in 

a justice sector in the SADC region.’601 There have been at least two main contributions of the 

programme to the linking of development assistance to strategy in the justice sector. The first 

was the creation of sector-wide policy-making and policy-coordination structures in the form of 

the National Council on Safety and Justice and the Coordinating Group on Access to Justice. The 

second is the on-going process of developing and adopting a national policy framework to estab-

lish national cross-cutting policy objectives, priorities and targets based on the safety, security and 

access to justice elements of the Poverty Reduction Strategy Paper. 

There are a number of other fora that have the potential to link development assistance and 

strategy in the justice sector because they bring together representatives of various stakeholders 

in the sector and provide them with the opportunity to take a holistic view of the sector and its 

development assistance. The most critical of such fora is probably the Donor Committee on 

Governance. Formerly known as the Donor Sub-Group on Governance, the committee is a sub-

group of heads of mission of Malawi’s development partners whose meetings do not include 

government representatives. The latter instead interact with donors in other fora relevant to the 

justice sector such as the Task Force on Parliament and Anti-Corruption Bureau Partners.602



Another structure that provides the opportunity for coordination of justice sector assis-

tance is the project steering committee of the EU Rule of Law and Improvement of Justice 

Programme which brings together a number of justice sector institutions to plan jointly the 

application of EU assistance to the sector and to review the implementation of activities. In the 

first phase of this programme, members of the committee included the Ministry of Justice and 

Constitutional Affairs, the Malawi Prison Service, the Faculty of Law of the University of Malawi, 

the Law Commission and the judiciary. The meetings of the committee were facilitated by the 

programme’s Project Management Unit.

In order for the various opportunities and potentials for linking development assistance 

to strategy in the justice sector to be fully utilised and realised, there has to be sufficient overall 

coordination of donors, on the one hand, and justice sector institutions, on the other. On the part 

of the government, the Debt and Aid Management Department of the Ministry of Finance is the 

focal point within the Ministry and government for coordination and administration of all aid 

that the government receives from both multilateral and bilateral donors.603 However, it has been 

observed that, due to capacity constraints, the government struggles to manage and lead donor 

coordination groups in various sectors, including that of governance.604 From the donor side, the 

World Bank has observed that overall donor coordination in Malawi, which is done through the Aid 

Coordination Group, has been improving.605 This view is shared by some of the country’s major 

donors such as DFID, which rates donor coordination in Malawi as ‘good’;606 USAID, which has 

stated that coordination is ‘excellent’;607 and the EU, whose view in 2003 was that ‘[o]verall, donor 

coordination is good: donors meet regularly in the context of an established framework.’

In addition to coordination of donors among themselves and with the government, 

there must be sufficient strategic coordination of the plans of individual institutions in the 

sector and more effective implementation of those plans. To improve sector-wide coordina-

tion, the government must expedite the formal adoption of the National Policy Framework 

(see Chapter 3, Management of the justice system), and its harmonisation with the National 

Action Plan for the Promotion and Protection of Human Rights. More importantly, however, 

the government must take measures to ensure that the sector-wide plan is effectively imple-

mented. Such measures must include institution of adequate financial systems and capacity 

for budget execution; provision of adequate and regular funding for activities; orientation of 

relevant public officials and senior civil servants to accept the restriction of wide discretion-



ary powers that sector-wide planning necessitates; and building capacity for monitoring and 

evaluation.

The sector-wide plan developed by the government can then be used as the basis for agreement 

with development partners on a sector-wide approach (SWAp) to delivery of development assistance 

to the sector, along the lines of the one which currently operates in the health sector.608 The recom-

mendation for the establishment of a justice sector SWAp is not new and was first made by the 2003 

Output-to-Purpose Review conducted by the MASSAJ programme.609 However, the recommenda-

tion has not yet been implemented, probably because most of the prerequisite conditions for the 

successful operation of a SWAp in the justice sector have not been created. Among such conditions 

identified in the Output-to-Purpose Review are: the existence of a comprehensive sector policy and 

strategy, an annual sector expenditure programme and medium-term sectoral expenditure frame-

work, donor coordination which is government-led, and an agreed framework among major donors 

for the provision of support.610 At the time of writing, however, the National Policy Framework 

developed by the Coordinating Group on Access to Justice (CGAJ) in 2004 had not yet been for-

mally approved by the Malawi National Council on Safety and Justice (NCSJ) or formally adopted by 

the government.611 There was also no sector-wide expenditure framework or programme; and the 

government’s capacity to manage and coordinate external aid in general was weak.612

The process of advocating the formal adoption and implementation of a sector-wide plan 

can be driven by the NCSJ, which currently serves as the policy-making body for the MASSAJ 

programme and which facilitated the development of the National Policy Framework.613

However, the NCSJ needs to be re-structured if it is to perform this task efficiently and effectively. 

Its membership must be reduced from the present 30 and its leadership must be made less 

political by removing the vice-president of the Republic from its chairmanship.



Most development partners provide their assistance to the justice sector on the basis of 

multi-year plans that they develop internally within the broader context of their overall develop-

ment assistance plans. The following are the planning timeframes of current assistance: DFID 

(through the MASSAJ programme) 2001–2002 to 2011–2012; USAID 2006–2009; Norway 

and Sweden 2005–2010; and the United Nations (UN Development Assistance Framework 

(UNDAF) 2002–2006. Within these timeframes, the various development partners implement 

plans whose objectives are linked to the government’s reform efforts. The DFID assistance 

plan is explicitly linked to the justice objectives of the government’s Poverty Reduction Strategy 

Paper.614 The link is reinforced in practice since the government’s MASSAJ programme, which 

sets the agenda for reforms in the justice sector, is almost entirely driven by DFID funding and 

planning, to the extent that it is often thought of not as a government programme, but as part 

of DFID.615

Other development partners do not link their assistance to the government’s reform efforts 

as explicitly as DFID, although such links are nevertheless evident in the coincidence of objec-

tives between the assistance plans and the government’s strategic plan. An example of this is the 

assistance plan of USAID whose objectives include increasing citizen access to justice, increas-

ing advocacy in support of the rule of law and making selected accountability institutions more 

responsive with citizen participation.616 This clearly links with the framework for reforms set 

down by government in the Poverty Reduction Strategy Paper whose objectives in the areas of 

security and justice are the reduction of crime; the improvement of access to, and delivery of, 

efficient and effective justice; and ensuring respect for the rule of law.617 The same is true of the 

EU; its assistance to the sector has been aimed at promoting the rule of law and greater access 

to justice in Malawi by strengthening and modernising those legal institutions primarily respon-

sible for the administration of justice, resolving disputes, protecting human rights and consoli-

dating democracy.618 Norway states the main goal of its development assistance as support of 

Malawi’s efforts to reduce poverty, and includes a focus on reducing corruption.619 This links to 

the government’s efforts to fight corruption, something the government has identified as a key 

element of its economic management policy.620



For its part, the UNDP also closely links its assistance in the areas of justice and rule of law 

to the government’s own reform agenda within the framework of the current United Nations 

Development Assistance Framework (2002–2006).621 With the main goal of contributing to 

‘improvement in democratic governance, reduction of poverty and prevention, control and 

mitigation of the HIV/AIDS epidemic, based on human rights approach to development,’622 the 

framework includes plans to deliver assistance in areas in which government is making reform 

efforts, including civic education on governance and human rights, provision of legal representa-

tion of accused persons and vulnerable persons, police reform aimed at transforming the police 

force into a benevolent and non-partisan service, and protection from intimidation and victimisa-

tion of members of the civil society.623

The discussion in the preceding paragraphs suggests that there is a significant degree of 

linkage between assistance plans of the donors and government reform efforts, particularly in 

relation to the identification of objectives and activities. However, in the absence of a fully opera-

tional government sector-wide plan,624 there is no timeframe that integrates all the government’s 

reform efforts in the sector, and to which the timeframes of the various donor assistance plans 

can be linked. Instead, what exist are separate strategic plans of the various institutions in the 

sector. These are not necessarily harmonised with the timeframes of the various plans of the dif-

ferent development partners, which are themselves unsynchronised. This is one aspect of donor 

coordination which appears not to have improved, despite the establishment of a government 

department with a remit that expressly includes donor coordination and the development of 

structures for regular meetings among donors625 and between donors and government.626 This 

situation needs to be addressed. Links between development assistance and the government’s 

reform efforts must be based on synchronised or harmonised planning cycles both among the 

institutions in the sector and among their donors, and between the sector institutions and the 

donors. The adoption of a sector-wide plan would facilitate the alignment of the various time-

frames. Pending the adoption of a full sector-wide plan, all stakeholders in the sector should 

hold joint annual or biannual planning meetings aimed at, among other things, reviewing the 

timing of sector activities in relation to the planning timeframes of the various institutions in the 

sector and their development partners. Such planning meetings could be convened jointly by the 

Ministry of Justice and Constitutional Affairs and the Donor Committee on Governance.



Donors hire their staff both locally and externally. One factor that undermines the capacity of the 

public sector to implement programmes effectively is that donors sometimes ‘poach’ good local 

staff.627 However, there is no evidence to suggest that this is a significant issue in the justice 

sector. Recruitment of staff locally does not appear to have significantly drained human resources 

from the government or other local justice sector institutions. This is mainly because the 

number of local professionals hired as full-time staff by donor projects in the justice sector has 

been very low. For example, in 2005, only one lawyer was engaged on secondment on a donor 

programme.628 Of more significance is the hiring of local professionals as consultants on proj-

ects. There are no statistics to indicate the extent to which local human resources are ‘poached’ 

temporarily by donors to work as consultants on projects in the justice sector. Collecting and 

analysing such information would be a worthwhile undertaking. Among other things this would 

inform current policy debates about the merits and downsides of shifting from projects to direct 

budget support as a way of delivering donor aid. 

To a certain extent, the system for hiring staff by donors is open. Applications are invited 

through the local media and on the Internet, even for very senior positions, such as the UNDP 

Malawi office’s senior governance advisor629 and the DFID MASSAJ programme manager.630

Most of the development assistance to the justice sector is designed to address human rights 

concerns, either broadly or in relation to specific rights. Promotion of human rights broadly 

is evident in the design of the programme of the UNDP, which predicates all its development 

assistance on a human rights based approach.631 Assistance programmes to the sector are also 

designed to promote particular rights such as access to justice. As indicated in the discussion of 

links between development assistance and government’s reform efforts, assistance provided to 

the sector by DFID, USAID, the EU and UNDP is, in part, explicitly aimed at promoting access 

to justice. Another right that features in the design of assistance to the sector is that to equal-

ity before the law, which is an integral part of the principle of the rule of law, a principle that is 

promoted explicitly in programmes of the EU and USAID. Other specific rights targeted in assis-

tance programmes include the right to personal security, which is at the core of the assistance by 

DFID to the MASSAJ Programme and is part of the UNDP programme in so far as it aims at 



protecting members of civil society from intimidation and victimisation.632

Some assistance to the justice sector has also contributed to the promotion of economic 

and social rights, albeit indirectly. For example, it is arguable that assistance that is designed 

to contribute to the reduction of corruption, such as that provided by Norway and the African 

Development Fund,633 in the long run promotes the right to development because, if unchecked, 

corruption tends to reduce the resources available for the government to spend on poverty-

reducing activities,634 and reinforces unequal distribution of wealth at the expense of the poor, 

the weak and the vulnerable in society.635

The last time that development assistance in general was linked to any sort of human rights 

conditionality to any significant extent was in May 1992 when most of the Western governments 

that provided aid to Malawi suspended that aid in protest at the government’s failure to democ-

ratise and uphold human rights.636 The imposition of that conditionality was one of the most 

critical factors that compelled the government to institute the reforms that led to the adoption of 

a multiparty system of government and the Constitution of 1994 with its extensive guarantees 

of human rights.637 Since then, conditions on development assistance have related to demands 

by donors for various structural adjustment policies and fiscal management measures. The most 

recent experience of this was in 2001. Every year from 1994 to 2001, government expenditure 

exceeded the budget passed by Parliament and agreed with the IMF, as part of the condition for 

its assistance. Such expenditure also breached the condition for aid from the United Kingdom, 

the EU, Norway and Sweden, all of whom consequently suspended their assistance (other 

than humanitarian assistance) which represented 23 per cent of all budgeted revenue for the 

2001–2002 financial year.638

Ultimately, the loss of budget assistance drastically reduced the amount of government 

funding for anything other than non-discretionary items such as payment of interest, transfers to 

the Malawi Revenue Authority and Malawi Roads Authority, pensions and gratuities and salaries 

and wages.639 This excluded most operations of institutions in the justice sector and resulted in 

reduced funding for the operations of institutions that are supposed to facilitate protection of 

human rights, including the Human Rights Commission, the Office of the Ombudsman, the 



Department of Legal Aid, the judiciary, the Malawi Police Service and the Malawi Prison Service. 

This had a negative impact on the protection of women, the poor, prisoners and other vulnerable 

groups who rely on the assistance of such institutions.

By 2005, the government had re-established its discipline sufficiently to convince the IMF 

and the other donors to resume their assistance.640 This augurs well for improved funding for 

justice sector institutions and their consequent ability to offer better protection of the human 

rights of vulnerable groups. The suspension of aid obviously dislocated on-going programmes 

of various justice sector institutions at the expense of their beneficiaries. However, to the extent 

that it provided the incentive for government, including justice sector institutions, to exercise 

more fiscal discipline, its long-term impact was positive. After all, if justice sector institutions 

have such discipline, it will ensure that resources are directed at benefiting their intended ben-

eficiaries and are not wasted.

There are no obviously deliberate attempts by donors to the justice sector to restrict access to 

information about their assistance by interested parties. Representatives of donor and recipi-

ent institutions are often willing to provide such information in interviews and in the form of 

reports and budgets. In relation to Malawi government institutions in the justice sector, some of 

that information is also available as part of the information on the national budget. Some of the 

information about development assistance to the justice sector is available online, a source that 

proved to be extremely helpful in providing information necessary for the completion of this part 

of the report. The information that is available online includes copies of some of the coopera-

tion agreements signed between the Malawi government and development partners;641 general 

descriptions of the programmes of support;642 reports of reviews and evaluations;643 and details 

of support to specific institutions in the sector in relation to the national budget.644



Although information on development assistance to the sector is reasonably available, a number 

of factors make it difficult to collect the information efficiently and comprehensively. The major 

problem is that the information is not pooled into one comprehensive source giving a definitive 

picture of the total amount of assistance provided to the sector as a whole, its distribution among 

the various institutions in the sector and the proportion of the total aid budget in relation to the 



national budget. In the event, the picture has to be built by collecting information from disparate 

sources of varying currency and credibility. This lack of an integrated database with compre-

hensive information on all programmes of assistance to the justice sector reflects the limited 

coordination of donors and justice sector institutions suggested above. Addressing this problem 

does not have to wait for the development of the sector-wide approach that was recommended as 

a response to the limitations of coordination. As a start, the Donor Committee on Governance 

and the Debt and Aid Management Department of the Ministry of Finance can develop a system 

for pooling all relevant information into an integrated database which can then be disseminated 

to all stakeholders, including civil society organisations, and published more widely online.



International agreements relevant to justice and the rule of law which Malawi has ratified, 

acceded to and/or signed:
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Malawi? An appraisal of access to justice provided to the poor of Malawi by the lower courts and 

the customary justice fora,’ Report prepared for the Department for International Development, 

2002 (http://www.grc-exchange.org/docs/SSAJ99.pdf)

South African Institute of International Affairs, Malawi and the African Peer Review Mechanism 

– A Review of National Readiness and Recommendations for Participation: Final Report to the Malawi 

Ministry of Economic Planning and Development, Johannesburg, August 2004 (http://www.sarpn.

org.za/documents/d0000978/Malawi_APRM_Aug2004.pdf)

United Nations, United Nations Development Assistance Framework Malawi 2002–2006, Lilongwe, 
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2000-2006.pdf)

Wanda, BP, ‘The Rights of Detained and Accused Persons in Post-Banda Malawi,’ Journal of 

African Law, Vol. 40 No. 2, p.221, London, 1996
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Aiman Mussa, programme manager, Democracy Consolidation Programme, Inter-Ministerial 

Committee on Human Rights and Democracy

Alick Msowoya, president, Malawi Law Society

Barzirial Chapuwala, superintendent in charge of the Research and Planning Unit, Malawi 

Prison Services

Catherine Munthali, executive director, Society for the Advancement of Women

Chikosa Banda, lecturer in Law, University of Malawi and lawyer in private practice 

Chikosa Silungwe, assistant chief law reform officer, Malawi Law Commission

Chrispine Sibande, lawyer in private practice and part-time legal advisor to the Society for the 

Advancement of Women

Dorothy DeGabrielle, justice advisor, Malawi Safety, Security and Access to Justice Programme

Edward Twea, judge of the High Court (formerly Registrar of the High Court and Supreme 

Court of Appeal)

Emma Kaliya, Chairperson, NGO Gender Network

Enock Chibwana, ombudsman 

Ernest Makawa, treaties officer, Ministry of Foreign Affairs

Frank Kapanda, judge of the High Court of Malawi

Gift Nankhuni, lawyer in private practice

Gilbert Khonyongwa, senior legal aid advocate, Ministry of Justice and Constitutional Affairs

Glyn Chimbamba, deputy chief courts administrator

Jackie Peace, governance advisor, Department for International Development

Jane Ansah, chairperson, National Compensation Tribunal



Kalekeni Kaphale, lawyer in private practice and assistant lecturer in Evidence, Advocacy and 

Ethics, University of Malawi

John Barker, legal advisor, EU Rule of Law and Improvement of Justice Programme

Lorex Kapanga, chief human resource manager, Judiciary

Lot Dzonzi, commissioner and head of the Research and Planning Branch, Malawi Police 

Service

Lynda Kananza, head of the Department of Foundational Law, University of Malawi

Mandala Mambulasa, executive director, Malawi Law Society

Mzondi Mvula, senior resident magistrate 

Ngeyi Kanyongolo, lawyer in private practice and lecturer in Law, University of Malawi

Pasipau Chirwa, lawyer in private practice and assistant lecturer in Law, University of Malawi

Phoebe Chikungwa, lawyer for Limbe Leaf Tobacco Company

Ralph Kasambara, attorney-general of the Republic of Malawi

Reyneck Matemba, chief legal aid advocate, Ministry of Justice and Constitutional Affairs

Rizine Mzikamanda, judge of the High Court and chairman of the Judicial Training 

Committee

Seodi White, executive director of the Women and Law in Southern Africa Research Trust 

(Malawi Chapter)

Stella Kalengamaliro, primary justice project officer, Deutsche Gesselschaft für Technische 

Zusammenarbeit (GTZ)

Steve Kafumba, controller of legal services, Office of the Ombudsman 

Sylvester Kalembera, registrar of the High Court and Supreme Court of Appeal

Thoko Ngwira, assistant lecturer in Law and lawyer in private practice

Tinyade Kachika, programme officer, Women and Law in Southern Africa Research and 

Education Trust

Tumalisye Ndovi, commissioner and head of prosecutions and legal services, Malawi Police 

Service

Vera Chirwa, applicant at African Commission of Human and Peoples’ Rights (later appointed 

a member of the commission)

Vikochi Ndovi, senior resident magistrate


